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UNDER 

The  Code  of  Civil  Procedure. 

CHAPTER  XXII. 

TAKING    DEPOSITION    OE  A    PARTY    OR  WITNESS    BEFORE 

TRIAL. 


ARTICLE  I. — ^Examination  of  a  party. 
ARTICLE  II. — Examination  of  a  witness,  not  a  party. 
ARTICLE  III.— Application  for  the  order. 
ARTICLE  IV. — The  order  for  examination. 
ARTICLE  V. — Taking  and  returning  deposition. 
ARTICLE  VI.— Reading  the  deposition. 

ARTICLE  VII. — Depositions  taken  within  the  state,  for  use  without  the 
state. 

ARTICLE  I. 

EXAMINATION   OE   A  PARTY. 

SECTION. 

1.  When  it  may  he  had. 

2.  For  what  purposes. 

Sec.  1.  When  it  may  be  had. 

The  deposition  of  a  party  to  an  action  pending  in  a  court 
of  record,  or  of  a  person  who  expects  to  be  a  party  to  an 
action  about  to  be  brought  in  such  a  court,  other  than 
the  mayor's  court  of  the  city  of  Hudson,  the  recorder's 
court  of  the  city  of  Utica,  the  recorder' s  court  of  the  city 
of  Oswego,  or  the  justices'  court  of  the  city  of  Albany, 
may  be  taken  at  his  own  instance,  or  at  the  instance  of 
an  adverse  party,  or  of  a  co-plaintiff,  or  co-defendant, 
at  any  time  before  the  trial,  as  prescribed  in  this  chapter. 
(Co.  Civ.  Proc.  §  870). 
1 
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This  section  does  not  apply  to  surrogate's  courts', 
{Woodruff  Y.  Cox,  2  Brad.  223;  Miate  of  McOosTtry,  10' 
Civ.  Pro.  R.  178).  Tlie  section  provides  for  taking  testi- 
mony not  only  v^^here  an  action  is  actually  pending,  but 
for  a  case  where  an  action  is  expected,  but  not  yet- 
brought;  in  the  last  case,  the  examination  of  a  person 
vi^ho  has  not  yet  been  sued,  can  be  had  on  application  of  one 
w^ho  is  about  to  bring  an  action  against  him.  {Mer- 
chants' JSlat.  Bank  v.  Sheehan,  101  N.  Y.  176).  The 
proceeding  under  this  section  is  not  a  provisional  remedy. 
If  tlie  order  is  granted  before  the  service  of  the  sum- 
mons, it  is  void,  and  it  cannot  be  entered,  even  after  the 
summons  has  been  served.  {Brandon  Mfg.  Co.  v.  Pet- 
tingill,  2  Abb.  N.  C.  162).  The  words  "party  to  an. 
action"  include  only  an  actual  party  to  the  record,  and. 
not  a  person  who  is  interested  in  the  action.  {Seeley  v. 
ClarJc,  78  N".  Y.  220).  There  is  a  conflict  of  authority  as^ 
to  whether  a  president  or  treasurer  of  a  joint  stock  asso- 
ciation, against  whom  a  suit  is  brought  under  section, 
one  thousand  nine  hundred  and  nineteen  of  the  Code,  is  a 
party,  and  may  be  examined  as  such  under  this  section;  it 
is  held  in  the  superior  court  of  the  city  of  Kew  York  {Mc- 
Gufftny.  Dinsmore,  4Abb.  N.  C.  241;  WoodsY.  DeFigan- 
iere,  1  Robt.  607),  that  a  person  so  made  a  party  may  be 
examined  under  the  provisions  of  this  section;  but  in  the 
general  term  of  the  supreme  court,  the  contrary  has  been 
held  {Duncan  v.  Jones,  32  Hun,  12),  while  the  question 
was  raised  but  not  decided  in  the  case  of  Wayne  County 
Savings  Banlc  v.  BracTcett  (31  Hun  434).  Officers  or 
directors  of  a  corporation  which  is  a  party  to  an  action, 
may  be  examined  (Co.  Civ.  Proc.  872,  subd.  7);  but 
not  servants,  agents  or  employees  of  a  corporation. 
{Reichmann  v.  Manhattan  Co.,  26  Hun,  433).  In  the 
case  of  Sharp  v.  Hutchinson  (48  Super.  101),  it  was  held 
that  a  defendant  who  was  in  default  for  failure  to  an- 
swer, could  not  be  examined  as  a  party  at  the  instance 
of  the  plaintiff,  against  a  co-defendant;  but  that  his 
examination  could  only  be  taken  as  that  of  a  witness  in 
the  case.  But  the  general  term  of  the  supreme  court,  in 
a  later  case  held,  that  under  such  circumstances,  the 
testimony  of  the  defendant  could  be  taken  as  a  party, 
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and  overruled  the  case  of  Sharp  v.  Hutchinson.  (iV.  T. 
L.  E.  and  W.  B.  R.  Co.  v.  Carhart,  36  Hun,  288).  The 
provisions  of  this  and  the  following  sections  of  the  Code 
are  a  substitute  not  only  for  the  bill  of  discovery  in 
chancery  {Glenney  v.  Stedwell,  64  JST.  Y.  120;  1  Abb. 
N.  C.  327);  but  also  for  the  provisions  of  the  Re- 
vised Statutes  in  regard  to  perpetuating  testimony. 
{Hynes  v.  McDermott,  7  Daly,  613).  The  facts  which 
must  be  set  forth  to  entitle  a  party  to  an  ex- 
amination under  this  and  the  following  section, 
are  prescribed  by  section  eight  hundred  seventy-two  of  the 
Code.  Where  the  application  is  to  perpetuate  testimony, 
it  is  a  matter  of  right,  if  the  facts  prescribed  and  required 
by  the  Code  appear  in  the  affidavit  {Martin  v.  HicTcs, 
6  Hun,  238);  and  that  has  been  also  held  to  be  the 
case  where  the  application  is  for  the  examination  of  a 
party  to  a  pending  action  before  trial,  iinder  this  section. 
{Hynes  v.  McDermott,  7  Daly,  513).  The  decisions  on 
this  point,  which  were  made  under  section  three  hundred 
and  ninety-one  of  the  Code  of  Procedure,  do  not  apply  to 
the  Code  of  Civil  Procedure.  {Hynes  v.  McDermott, 
supra).  In  spite,  however,  of  what  seem  to  be  the  man- 
datory requirements  of  section  eight  hundred  and  seventy- 
three,  it  has  been  held  that  it  is  discretionary  with  the 
court  whether  or  not  to  grant  it.  {Jenkins  v.  Put- 
nam, 106  N.  Y.  272).  The  court  say  that  it  can  rarely 
happen  that  justice  will  be  promoted  by  granting  an 
order  on  the  application  of  a  proposed  plaintiff  before 
the  commencement  of  the  action  ;  and  the  practice' 
unless  carefully  guarded,  may  lead  to  great  abuses. 
{Merchants''  National  Batik  v.  Sheehan,  101  N.  Y.  176). 
If  from  the  nature  of  the  action,  and  the  other  facts  dis- 
closed, the  judge  can  see  that  the  examination  is  not 
necessary  for  the  party  seeking  it,  it  cannot  be  supposed 
that  it  was  the  legislative  intent  that  he  should  be 
obliged,  nevertheless,  to  make  the  order.  Where  the 
judge  can  see  that  the  examination  is  sought  merely  for 
annoyance  or  for  delay,  and  that  it  is  not,  in  fact,  neces- 
sary and  material,  he  ought  not  to  be,  and  cannot  abso- 
lutely be,  required  to  make  the  order.  {Jenkins  v.  Put- 
nam, 106  N.  Y.  272).     An  application  should  not  be 
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granted  to  take  the  testimony  of  an  adverse  party  before 
the  action  is  commenced,  if  no  reason  is  shown  why  the 
suit  has  not  already  been  begun.  {Matter  of  Ketchum, 
60  How.  Pr.  154).  A  party  may  perpetuate  his  own 
testimony  under  the  provisions  of  this  section.  The 
examination  of  a  party  may  be  taken  at  his  own 
instance,  because  he  is  about  t;o  leave  the  state  and  can- 
not be  present  at  the  trial  {Briggs  v.  Taylor,  4  Civ.  Pro. 
R.  328) ;  but  this  will  not  be  allowed  where  he  is  a  fugi- 
tive from  justice.  {McMonagle  v.  Conkey,  14  Hun,  326). 
An  examination  of  the  plaintiff  may  be  had  in  an  action 
against  the  defendants  for  negligence  {Dessert  v. 
Graham,  51  Super.  532);  but  upon  such  examination  the 
court  cannot  require  the  plaintiff  to  submit  to  an  exami- 
nation of  his  person  by  a  physician,  to  enable  the  de- 
fendant to  ascertain  his  condition.  {Roberts  v.  0.  &  L. 
C.  R.  R.  Co.  29  Hun,  154  ;  Neuman-v.  Third  Ave.  R.  R. 
Co.  50  Super.  412).  The  fact  that  the  defendant  has  de- 
nied material  facts  in  his  answer,  does  not  preclude  his 
being  examined  in  regard  to  those  facts.  {Olney  v.  Hat- 
cliff,  37  Hun,  286).  In  an  action  for  libel,  where  the  de- 
fendant has  pleaded  mitigation,  but  not  justification,  he 
cannot  examine  the  plaintiff  before  trial  as  to  the  defense 
of  mitigation.  {Kinney  v.  Roberts,  26  Hun,  166).  It  is 
otherwise,  however,  where  the  answer  sets  up  a  justifica- 
tion; and  in  such  a  case  the  plaintiff  will  be  required  to 
answer,  although  his  answers  tend  to  accuse  him  of  a 
crime,  if  the  right  to  prosecute  therefor  is  barred  by  the 
statute  of  limitations;  and  he  must  testify  in  proof  of 
the  justification,  although  his  evidence  tends  to  disgrace 
him.  {Kinney  V.  Roberts,  17  Wkly.  Dig.  75).  Where  it 
appears  by  the  moving  papers  that  the  sole  object  for 
which  a  party  is  sought  to  be  examined  is  to  prove  him 
guilty  of  a  criminal  offense,  as  to  which  he  is  privileged 
from  answering,  or  to  subject  him  to  a  penalty  or 
forfeiture,  as  that  he  was  a  traitor  {Kinney  v.  Roberts, 
26  Hun,  166),  or  that  he  obtained  property  by  false  pre- 
tenses ( Yamato  Trading  Co.  v.  Brown,  27  Hun,  248),  or 
that  he  published  a  libel  {Oorbett  v.  De  Comeau,  5  Abb. 
N.  C.  169;  44  Super.  306),  the  order  will  not  be  granted; 
or  if  it  has  been  granted,  will  be  vacated  when  these 


TAKING  DEPOSITION  BEFORE  TRIAL.  5 

facts  are  made  to  appear.  {Andrews  v.  Prince,  31  Hun, 
233;  Ball  v.  Evg.  Post  Pub.  Co.  12  Civ.  Pro.  K.  4).  But 
where  the  examination  is  sought  to  elicit  material  and 
competent  testimony,  as  to  which  a  party  may  be  com- 
pelled to  answer,  although  in  an  action  which  charges 
him  with  fraud,  or  even  with  a  crime,  it  should  be 
granted;  and  if  questions  are  asked  as  to  which  he  is 
privileged,  he  may  refuse  to  answer,  and  the  court,  upon 
the  examination,  will  protect  him.  {Canada  Shipping 
Co.  V.  Sinclair,  49  Super.  242;  Davies  v.  PisTi,  35  Hun, 
430;  Ifogg  v.  Ms^,  30  id.  61;  Judah  v.  La7ie,  12  IST.  Y. 
S.  Rep.  130).  The  rule  in  such  cases  is,  that  where  it 
clearly  appears  that  the  only  material  evidence  in  the 
case  that  can  be  called  out  from  the  party  sought  to  be 
examined,  which  will  be  beneficial  to  the  other  party, 
must,  of  necessity,  tend  to  establish  that  he  is  guilty  of 
a  crime,  the  court  will  not  require  examination  before 
trial.  But  where  it  appears  that  any  testimony  material 
to  the  case  may  be  given,  which  has  not  of  necessity 
that  tendency,  the  examination  may  be  had  and  the 
party  will  be  left  to  assert  his  privilege  if  he  chooses  not 
to  answer  such  questions  as  have  that  tendency.  {Mech- 
anical Orguinette  Co.  v.  Haynes,  19  Wkly.  Dig.  635). 
The  application  will  not  be  granted  to  examine  a  party 
where  the  trial  is  in  progress  before  a  referee.  {Richard- 
son v.  McCreery,  1  Abb.  N.  C.  355).  For  the  purpose  of 
moving  for  such  examination  the  defendant  is  entitled 
to  an  order  requiring  the  plaintiff's  attorney  to  disclose 
the  address  of  his  client,  especially  where  the  facts  tend 
to  show  that  the  action  was  brought  without  the  plain- 
tiff's  consent.     {Corhett  Y .  Oihson,  18 'Sm.ti,  49). 

Sec.  S.  For  -what  purposes. 

An  examination  under  this  section  may  be  had  to 
enable  either  party  to  frame  a  pleading  {Olenneyy.  Sted- 
well.  64  N.  Y.  120;  TucTcer  v.  Mather,  23  Wkly.  Dig. 
455);  except  in  an  action  for  libel,  where  the  purpose  is 
to  compel  the  defendant  to  disclose  the  fact  that  he  pub- 
lished the  libel.  {Brandon  Mfg.  Co.  v.  Bridgman,  14 
Hun,  122).  After  issue,  the  examination  may  be  had  to 
enable  a  party  to  prove  any  fact  material  to  the  issue. 
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{Ooldberg  v.  Roberts,  12  Daly,  337).  But  the  party  can 
only  be  examined  under  this  section  as  a  general  witness 
in  the  case  [King  v.  LeigMon,  68  N.  Y.  383);  and  not  to 
procure  his  affidavit  upon  a  motion,  nor,  after  the  ad- 
verse party  has  pleaded,  to  procure  material  with  which 
to  serve  an  amended  pleading,  where  it  is  not  necessary 
to  protect  his  rights,  or  to  make  a  pleading  definite  and 
certain,  where  it  has  not  been  attacked.  (  Williams  v. 
W.  U.  Tel.  Co.,  1  Civ.  Pro.  R.,  84,  note;  affd,  47  Super. 
380).  But  if  an  order  had  been  granted  to  make  the 
complaint  definite  and  certain,  and  it  appeared  that  an 
examination  was  necessary  to  enable  the  party  to  obtain 
the  facts  to  enable  him  to  comply  with  the  order,  he 
would  be  entitled  to  it.  An  order  may  be  made  for  the 
examination  of  a  party  under  this  section,  on  the  appli- 
cation of  his  adversary  to  enable  the  applicant  to  furnish 
a  bill  of  particulars,  which  he  has  been  ordered  to  serve. 
{Ball  V.  Evg.  Post  Pub.  Co.,  15  N.  Y.  S.  Rep.  492). 
If  the  application  is  after  issue,  it  must  be  for  the  pur- 
pose of  using  the  examination  upon  the  trial.  (  Van  Hay 
V.  Harriot,  66  How.  Pr.  269;  Darty.  Laimbeer,  4:1  Super. 
490).  The  examination  cannot  be  had  to  procure  infor- 
mation to  prepare  for  trial  {Oilbert  v.  Third  Ave.  It. 
R.  Co.,  49  Super.  129);  nor  as  an  experiment  to  enable 
a  party  to  learn  whether  he  has  a  cause  of  action  or  de- 
fense or  counter-claim  {Kinney  v.  Roberts,  26  Hun,  166; 
Lathrop  v.  Brown,  5  Civ.  Pro.  R.  101);  nor  will  the  ex- 
amination of  a  plaintiff  be  allowed  at  the  instance  of  the 
defendant  to  enable  him  to  plead,  where  the  only  defense 
which  he  intends  to  interpose  is  a  general  denial.  {Lath- 
rop v.  Brown,  supra).  A  party  cannot  be  permitted  to 
examine  the  adverse  party  for  the  purpose  of  compelling 
him  to  disclose  the  evidence  by  which  he  intends  to 
prove  his  case;  but  he  can  only  have  the  examination  to 
enable  him  to  prove  his  own  case.  {Adams  v.  Cava- 
naugh,  37  Hun,  232).  An  examination  will  not  be 
granted  for  the  purpose  of  enabling  a  party  to  obtain 
admissions  from  the  adverse  party  {McMahon  v.  BrooTc- 
lyn  CityR.  R.  Co.,  20  Wkly.  Dig.  404);  nor  to  enable  the 
plaintiff  to  make  proof  of  fraud,  so  that  he  can  cause  the 
arrest  of  the  defendant  in  the  action  {Macy  v.  Hastings, 
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2  Law  Bull.  87);  and  where  the  object  for  which  the  ex- 
amination is  asked,  is  to  obtain  proof  of  the  genuineness 
of  the  signature  of  the  defendant  to  a  paper  which  has 
been  acknowledged,  an  order  for  the  examination  will  be 
refused.  {JVott  v.  Clews,  20  Wkly.  Dig.  274).  It  will 
not  be  granted  where  it  is  sought  to  examine  a  party  as 
an  agent  of  a  co-defendant,  rather  than  as  a  party. 
{Dalp  V.  A.  and  G.  8.  Trans.  Co.,  5  Law  Bull.  10). 

ARTICLE  II. 

EXAMINATION   OF  A   WITNESS,    NOT  A   PARTY. 

The  deposition  of  a  witness  not  a  party,  whose  testi- 
mony is  material  and  necessary  to  an  action  pending  in 
a  court  of  record,  other  than  the  mayor' s  court  of  the 
city  of  Hudson,  the  recorder' s  court  of  the  city  of  Utica, 
the  recorder's  court  of  the  city  of  Oswego,  or  the  justices' 
•court  of  the  city  of  Albany,  or  to  a  person  who  expects 
to  be  be  a  party  to  an  action  about  to  be  brought  in  such 
a  court  by  a  person  other  than  the  person  to  be  ex- 
amined, may  also  be  taken  as  prescribed  in  this  chapter. 
(Co.  Civ.  Proc.  §  871).  Under  this  section,  a  witness 
cannot  be  examined  to  enable  the  party  to  frame  his 
pleading.  {Matter  of  Bryan,  3  Abb.  JST.  C.  289;  Knowl- 
ton  V.  Bannigan,  11  id.,  419).  The  testimony  is  taken 
solely  to  preserve  the  evidence  for  the  trial,  as  against 
the  sickness  or  absence  of  the  witness;  and  the  circum- 
stances which  will  warrant  taking  the  testimony  are  such 
as  will  make  the  presence  and  evidence  of  the  witness  at 
the  trial  doubtful  and  uncertain,  and  relate  to  his  per- 
sonal condition  and  purposes  as  bearing  upon  the  proba- 
bility of  his  future  attendance.  {Town  of  Hancock  v. 
First  Nat.  Bank,  93  N.  Y.,  82,  86).  The  testimony  may 
be  taken  only  where  it  appears  that  there  is  an  intent  to 
read  the  deposition  on  the  trial.  {Knowlton  v.  Ban- 
nigan, 11  Abb.  N.  C.  419).  An  application  under  this 
section  will  be  granted  to  examine  a  sick  witness  during 
the  actual  pendency  of  the  trial;  although,  where  it  is 
made  under  this  section,  greater  caution  is  needed  in 
granting  it.     {Cole  v.  Cole,  12  Hun,  373). 
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ARTICLE  III. 

APPLIOATIOM"  FOE  THE   OEDEE. 

SECTION. 

1.  To  whom  made. 

2.  The  affidavit. 

Sec.  1.  To  'whom  made. 

The  application  may  be  made  to  a  judge  of  the  court 
in  which  the  action  is  pending;  or  if  it  is  pending  in  the 
supreme  court,  to  a  county  judge;  or  if  an  action  is  not 
pending,  but  is  expected  to  be  brought,  to  a  judge  of  the 
supreme  court,  or  of  a  superior  city  court,  or  to  a  county 
judge.  (Co.  Civ.  Proc.  §  872).  It  can  only  be  made  to  a 
judge,  and  not  to  the  court.  The  special  term  has  no 
power  to  grant  an  application  for  an  examination  under 
sections  eight  hundred  seventy,  or  eight  hundred  seventy- 
one.  {Heishon  v.  KnickerhocTcer  L.  Ins.  Co.  77  N.  Y. 
278).  An  order  may  be  granted  by  a  justice  of  the 
supreme  court  in  one  district,  directing  the  examina- 
tion before  a  justice  of  the  supreme  court  in  another 
district,  in  which  the  party  to  be  examined  resides 
or  has  his  place  of  business.  {Sweeney  v.  Sturgis,  24 
Hun,  162).  In  an  action  in  the  supreme  court,  a 
special  county  judge  may  make  the  order  {Kinney  v. 
Roberts,  17  Wkly.  Dig.  75.);  as  may  also  the  recorder  of 
the  city  of  Watertown.  {Babcock  v.  Balston,  3  How.. 
Pr.  ]Sr.  S.  260). 

Sec.  2.  The  affidavit. 

The  application  for  the  order  is  to  be  made  upon  affi- 
davit. (Co.  Civ.  Proc.  §  872).  If  no  action  is  pending, 
the  affidavit  should  be  entitled  "In  re."  or  "In  the 
matter  of  the  application  of,"  and  not  in  the  name  of  the 
action  which  is  expected  to  be  brought.  {Matter  of 
Bryan,  3  Abb.  N.  C.  289).  The  application  need  not  be 
made  by  the  party,  but  it  may  be  made  by  any  one  who 
knows  the  facts  {Lane  v.  Williams,  20  Wkly.  Dig.  16);. 
whether  it  be  the  attorney  of  the  party,  or  some  third 
party.  {Lane  v.  Williams,  supra;  Corhett  v.  De 
Comeau,  4  Abb.  N.  C.  252;  revs' d  on  another  point,  44 
Super.  306).     The  fact  of  the  materiality  of  the  evidence-' 


TAKING   DEPOSITIOlSr   BEFORE   TRIAL.  9 

of  the  witness  who  is  sought  to  be  examined,  must  be 
stated  on  the  knowledge  of  the  affiant;  or  if  it  is  stated 
on  information  and  belief,  the  sources  of  his  information 
must  be  stated  {Hale  v.  Rogers,  22  Hun,  19);  and  if  the 
affidavit  does  not  show  that  the  person  swearing  has 
knowledge  of  the  facts,  or  satisfactory  information  in 
regard  to  them,  the  order  will  not  be  granted.  ( Watson 
V.  Bedlon,  Daily  Reg.  June  15,  1878).  Neither  will  it 
be  granted,  if  the  material  facts  are  stated  only  on  infor- 
mation and  belief,  or  if  the  only  authority  for  them  is 
the  inference  or  surmise  of  the  affiant  {Morris  v.  Mat- 
thews, 19  Wkly.  Dig.  375);  nor  where  the  facts  are 
stated  by  way  of  argument,  and  not  positively.  {Beach 
V.  Mayor,  etc.,  14  Hun,  79).  The  affidavits  must  comply 
with  and  state  everything  which  is  required  by  the 
statute;  but  a  substantial  compliance  is  sufficient. 
{Beacli  T.  Mayor,  etc.  supra.  Dart  v.  Laimbeer,  47 
Snper.  490). 

The  facts  required  to  be  stated  are  as  follows  : 

1.  The  names  and  residences  of  all  the  parties  to  the 
action,  and  whether  or  not  they  have  appeared ;  and,  if 
either  of  them  has  appeared  by  attorney,  the  name  and 
the  residence  or  office  address  of  the  attorney ;  or,  if  no 
action  is  pending,  the  names  and  residences  of  the  ex- 
pected parties  thereto.  (Co.  Civ.  Proc.  §  872,  subd.  1). 
The  fact  of  the  appearance  of  the  attorney  and  the  office 
and  post-office  address  must  be  stated  in  every  case 
( White  V.  Downey,  3  Law  Bull.  93;  Yan  HoyY.  Harriott, 
30  Hun,  77),  or  the  affidavit  is  defective. 

2.  If  an  action  is  pending,  the  nature  of  the  action  and 
the  substance  of  the  judgment  demanded,  and,  if  the 
application  is  made  by  the  defendant  before  answer,  or 
by  either  party  after  answer,  the  nature  of  the  defense. 
(Co.  Civ.  Proc.  §872,  subd.  2).  The  facts  stated  under 
this  subdivision  must  show  that  the  applicant  has  a 
cause  of  action  or  defense,  and  the  facts  which  consti- 
tute it  must  be  set  out.  {Oreer  v.  Allen,  15  Hun,  -^32). 
It  is  not  enough  to  allege  that  the  action  is  for  a  recovery 
under  a  specified  chapter  of  the  Revised  Statutes  {Boor- 
man  V.  Pierce,  56  How.  Pr.  251 ;    Wertheim  v.  Page,  10 
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Wkly.  Dig.  26);  nor  that  it  "is  brought  to  recover 
damages  for  certain  breaches  on  the  part  of  the  defend- 
ant, of  a  contract  in  writing"  describing  the  contract. 
{Hale  V.  Rogers,  22  Hun,  19).  If  it  is  sought  to  examine 
the  plaintiff,  the  defendant  must  show  the  nature  of  his 
defense  and  the  facts  which  constitute  his  defense, 
although  issue  has  not  been  joined.  {Durant  v.  Aben- 
droth,  1  Law  Bull.  3;  Robertson  y.  Russell,  20  Hun,  243.) 
If  the  affidavit  fails  to  show  these  facts  the  defect  will 
be  fatal.  ( Walters  v.  BushwicTc  R.  R.  Co.  8  Wkly. 
Dig.  290). 

3.  If  no  action  is  pending,  the  nature  of  the  contro- 
versy which  is  expected  to  be  the  subject  thereof.  (Co. 
Civ.  Proc.  §  872,  subd.  3).  It  is  required  under  this  sub- 
division that  the  affidavit  should  state  positively  that  an 
action  is  about  to  be  brought.  It  is  not  sufficient  to  say 
that  the  affiant  "expects  to  bring  an  action."  The  affiant 
must  also  state  the  facts  showing  that  the  applicant  has 
a  good  cause  of  action.  {Matter  of  Dounce,  7  Civ.  Pro. 
R.  426).  A  statement  that  the  applicant  intends  to 
bring  an  action  for  slander  is  not  a  sufficient  statement  of 
a  cause  of  action.     {Matter  of  Bryan,  3  Abb.  N.  C.  289). 

4.  The  name  and  residence  of  the  person  to  be  ex- 
amined, and  that  the  testimony  of  such  person  is  mate- 
rial and  necessary  for  the  party  making  such  application, 
or  the  prosecution  or  defense  of  such  action;  and,  at  the 
option  of  the  applicant,  the  place  where  he  is  sojourn- 
ing, or  where  he  regularly  transacts  business.  (Co.  Civ. 
Proc.  §  872,  sub.  4).  Where  the  party,  or  other  per- 
son to  be  examined,  is  confined  in  a  prison  or  jail 
within  the  state,  under  sentence  for  felony,  that  fact 
must  be  stated  in  th6  affidavit.  (Co.  Civ.  Proc.  §877). 
Under  this  subdivision,  the  general  rules  provide  that 
the  affidavit  shall  specify  the  facts  and  circumstances 
which  show,  in  conformity  with  this  subdivision,  that 
the  examination  of  the  person  is  material  and  necessary. 
(Gren.  Rule  83)..  Theexistenceof  the  facts  which  the  appli- 
cant desires  to  prove  by  the  examination  of  his  adver- 
sary, must  be  alleged;  the  allegation  that  he  desires  to 
prove  such  facts,  without  stating  that  such  facts  exist, 
is  not  sufficient.     {KirJcland  v.  Moss,   11   Abb.    N.  C. 
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421).  A  compliance  with  the  requirements  of  Rule  eighty- 
three  is  strictly  required.  (Robertson  v.  Russell,  20  Hun, 
243;  Chapinv.  Thompson,  16  id.,  53).  The  purpose  of  the 
rule  is  to  require  the  statement  of  facts,  showing  the  ma- 
teriality of  the  testimony  sought,  and  that  it  is  required 
for  use  as  evidence  on  the  trial.  [CrooJce  v.  Corhin,  23 
Hun,  176).  A  non-compliance  with  the  requirements  of 
the  rule  is  always  ground  for  vacating  the  order.  ( Tl'^/7- 
liams  V.  W.  U.  Tel.  Co.,  47  Super.  380).  The  affidavit 
should  explicitly  allege  that  the  adverse  party  has 
knowledge  of  the  facts  and  circumstances  which  it  is 
desired  to  prove,  and  that  he  can  testify  to  them,  and 
that  they  are  material  to  the  case  of  the  applicant. 
{Elmore  v.  Hyde,  2  Abb.  N.  C.  129).  If  the  application  is 
made  by  the  defendant,  the  affidavit  should  show  how  the 
facts  sought  to  be  proved  are  material  to  the  defense,  as 
distinguished  from  being  merely  material  to  the  plaintiff's 
■case.  {Schepmoes  v.  Bousson,  1  Abb.  N.  C.  481).  The  facts 
themselves,  showing  the  materiality,  must  be  stated.  It 
is  not  sufficient  to  say  that  it  is  material  and  necessary  for 
the  plaintiff  to  examine  the  defendant  for  the  purpose  of 
ascertaining  the  facts  within  his  knowledge,  and  not 
within  the  plaintiff's  {Ohapin  v.  Thompson,  16  Hun,  53); 
nor  that  the  testimony  is  material  and  necessary  for  the 
.applicant  on  the  prosecution  of  the  action;  and  that  he 
cannot  safely  proceed  to  trial  without  it  {CrooJce  v.  Cor- 
hin, 23  Hun,  176);  nor  that  such  examination  is  material 
and  necessary  to  enable  the  defendant  to  prepare  his 
answer.  {Robertson  v.  Russell,  20  Hun,  243).  It  need 
not  appear  by  the  affidavit  that  the  necessity  for  the  ex- 
amination is  indispensable;  if  it  appears  that  it  is 
material  and  necessary,  the  party  is  entitled  to  the  ex- 
amination, although  the  information  might  possibly  be 
obtained  elsewhere  than  from  an  examination  of  the 
adverse  party.  {Shethar  v.  Bdbcock,  1  Civ.  Pro.  E..  83, 
note).  The  affidavit  must  state  that  the  applicant  in 
tends  to  use  the  examination  upon  the  trial  of  the  action 
{Bart  V.  Laimbeer,  47  Super,  490);  or  such  intention 
must  appear  by  fair  inference  from  the  facts  stated. 
{Fogg  V.  FisJc,  30  Hun,  61 ;  Ball  v.  Evg.  Post  Pub.  Co., 
12  Civ.  Pro.  R.  4;  McMahon  v.  Brooldyn  City  R.  R. 
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Co.,  20  Wkly  Dig.  404).  The  foregoing  cases  were  de- 
cided by  the  general  terms  of  the  supreme  court,  of  the 
superior  court  of  the  city  of  New  York  and  of  the 
city  court  of  Brooklyn.  In  the  court  of  common  pleas 
of  the  city  of  New  York,  the  rule  does  not  appear  to  be 
held  as  it  does  in  the  courts  above  mentioned;  but  it  is 
held  in  the  following  cases  that  the  fact  that  the  appli- 
cant intends  to  use  the  examination  on  the  trial,  is  not 
required  to  be  stated  in  the  affidavit.  {McCoon  v. 
White,  60  How.  Pr.  149;  White  v.  Downey,  3  Law  Bull. 
92;  Neurath  v.  Schmitz,  2  Civ.  Pro.  R.  400).  The  first 
two  of  these  cases  were  decided  by  the  special  term;  in 
the  last  case,  although  it  was  decided  by  the  general 
term  of  the  court  of  common  pleas,  the  court  was  not 
unanimous  in  holding  the  above  proposition.  Where, 
however,  the  application  is  made  to  enable  a  party  to 
frame  his  pleading,  it  is  not  necessary  for  him  to  state 
that  he  intends  to  use  the  examination  on  his  trial. 
{Brisbane  v.  Brisbane,  20  Hun,  48). 

5.  If  an  action  is  pending,  that  the  person  to  be 
examined  is  about  to  depart  from  the  state;  or  that  he  is 
so  sick  or  infirm  as  to  afford  reasonable  ground  to  believe 
that  he  will  not  be  able  to  attend  the  trial;  or  that  any 
other  special  circumstances  exist,  which  render  it  proper 
that  he  should  be  examined  as  prescribed  in  this  chapter. 
But  this  subdivision  does  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  party  to  the  action.  (Co. 
Civ.  Proc.  §  872,  subd.  5).  An  omission  to  state  in  the 
affidavit  that  the  witness  contemplates  absence  is  not 
cured  by  proof  of  that  fact  upon  the  examination;  but 
the  defect  will  be  disregarded  if  no  motion  is  made  to 
suppress  the  deposition.  {^Henderson  v.  Fullerton,  54 
How.  Pr.  422). 

6.  If  no  action  is  pending,  that  the  person  expected  to 
be  the  adverse  party  is  of  full  age,  and  a  resident  of  the 
state,  or  sojourning  within  the  state;  or  that  he  has  an 
office  within  the  state  where  he  regularly  transacts  busi- 
ness in  person,  specifying  the  place,  and,  if  it  is  in  a 
city,  the  street  and  street  number,  or  other  designation 
of  the  particular  locality;  or,  if  two  or  more  persons  are 
expected  to  be  adverse  parties,  that  each  is  of  full  age» 
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or  SO  resident  or  sojourning,  or  has  such,  an  office;  also 
the  circumstances  which  render  it  necessary  for  the  pro- 
tection of  the  applicant's  rights,  that  the  witness's  testi- 
mony should  be  perpetuated.  (Co.  Civ.  Proc.  §  872, 
subd.  6).  This  subdivision  applies  more  especially  to 
cases  where  it  is  sought  to  perpetuate  testimony.  Where 
the  application  is  made  for  that  purpose,  circumstances 
should  be  stated  to  show  that  the  object  of  the  applica- 
tion is,  in  good  faith,  to  perpetuate  the  testimony  of  the 
witness  {Baton  v.  Westervelt,  5  How.  Pr.  399);  but  that 
fact  need  not  be  affirmatively  stated;  it  is  enough  if  it 
appears  from  the  facts  which  are  stated.  {Martin  v. 
Hicks,  1  Abb.  N.  C.  341).  Facts  showing  the  reason 
why  it  is  necessary  to  perpetuate  the  testimony  should 
also  be  stated.  {Matter  of  Ketclium,  60  How.  Pr.  154). 
It  need  not  appear  that  the  witness  is  sick  or  infirm;  the 
right  to  perpetuate  testimony  exists  as  to  all  classes  of 
witnesses;  those  in  the  strength  and  vigor  of  manhood, 
as  well  as  the  aged  and  infirm.  If  any  reason  is  shown, 
it  should  be  done.  {Jackson  v.  Perkins,  2  Wend. 
308-316).  Perpetuation  of  testimony  may  be  allowed 
where  a  party  is  in  danger  of  losing  the  testimony, 
because  the  witness  is  sick  or  old,  or  likely  to  leave  the 
jurisdiction,  or  not  likely  to  be  found  at  the  trial;  or 
where  the  case  of  the  applicant  rests  on  the  testimony  of 
one  witness  only.  {Martin  v.  Hicks,  1  Abb.  N.  C.  341 ; 
Matter  of  Ketchum,  60  How.  Pr.  154).  If  the  applicant 
can  bring  a  suit,  he  should  show  why  it  is  not  brought ; 
the  ordinary  reason  for  his  not  bringing  it  being  that  the 
right  of  action  belongs  to  the  adverse  party,  or  that  the 
adverse  party  has  raised  some  impediment,  as  an  injunc- 
tion, to  the  immediate  trial  of  the  action.  {Matter  of 
KetcJium,  siipra). 

7.  Any  other  fact  necessary  to  show  that  the  case 
comes  within  section  eight  hundred  seventy  or  eight 
hundred  seventy-one;  and  if  the  party  sought  to  be 
examined  is  a  corporation,  the  affidavit  shall  state  the 
name  of  the  officers  or  directors  thereof,  or  any  of 
them,  whose  testimony  is  necessary  and  material,  or  the 
books  and  papers,  as  to  the  contents  of  which  an  exami- 
nation or  inspection  is  desired,  and  the  order  to  be  made 
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ia  respect  thereto  shall  direct  the  examination  of  sucl? 
persons  and  the  prodnctioa  of  such  books  and  papers. 
(Co.  Civ.  Proc.  §  872,  subd.  7).  As  it  is  iu  the  discretion 
of  the  judge  to  whom  the  application  is  made,  whether 
or  not  to  grant  the  order,  the  affidavit  should  contain  a 
statement  of  the  facts  which  show  that  it  is  necessary, 
or  at  least  important,  to  preserve  the  rights  of  the  appli- 
cant, that  he  should  be  permitted  to  examine  his  adver- 
sary before  trial. 

ARTICLE  IV. 

THE    ORDER   FOR   EXAMIWATIOW. 

SECTION. 

1.  When  it  may  be  granted, 

2.  Contents  of  the  order. 

3.  Service  of  the  order. 

4.  Examination  by  consent. 

5.  Vacating  the  order. 

Sec.  1 .  When  it  may  be  granted. 

The  application  for  an  examination  under  these  sec 
tions  is  in  all  cases  ex 'parte.  {Dixon  v.  Dixon,  8  N.  Y, 
S.  Rep.  816).  The  judge  to  whom  such  an  affidavit  is 
presented,  must  grant  an  order  for  the  examination,  if  an 
action  is  pending;  if  no  action  is  pending,  he  must  grant 
it,  if  there  is  reasonable  ground  to  believe  that  an  action 
will  be  brought  as  stated  in  the  affidavit,  and  that  the- 
application  is  made  in  good  faith  to  preserve  the  ex- 
pected testimony;  otherwise  he  must  dismiss  the  appli- 
cation.    (Co.  Civ.  Proc.  §  873). 

The  words  of  the  section  above  cited  are  mandatory  in. 
form,  and  it  was  held  in  several  cases  that  where  the 
applicant  complied  with  the  requirements  of  section  eight 
hundred  seventy-two,  the  judge  was  compelled  to  grant 
the  order."  {Sweeney  v.  Sturgis,  24  Hun,  162;  Levy  v.. 
Loeh,  44  Super.  291;  Hynes  v.  McDermott,  7  Daly,  513). 
But  notwithstanding  the  words  nsed  in  the  section,  it 
is  now  held  that  the  judge  has  a  discretion  whether  or 
not  to  grant  the  order,  and  that  he  may  deny  the  appli- 
cation unless  he  can  see  that  it  is  material  for  the  pro- 
tection of  the  right  of  the  applicant  that  he  should  be 
allowed  to  examine  his  adversary.  {Olenney  v.  Stedwell, 
64  N.  Y.  120;  Merchants'  Nat.  Bank  v.  SJieeTian,  101 
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id.,  176;  Jenkins  v.  Putnam,  106  id.,  272).  But  this  is 
not  the  rule  where  the  application  is  to  perpetuate  testi- 
mony. In  that  case,  if  the  papers  contain  what  is^ 
required  by  section  eight  hundred  seventy- two,  the  appli- 
cant is  entitled  to  have  the  order  granted  as  a  matter  of 
right.  {Martin  v.  Hicks,  1  Abb.  N.  C.  341;  Hynes  v.. 
McDermott,  supra). 

After  the  order  has  been  granted,  and  the  party  has 
come  into  court,  the  subsequent  proceedings  are  subject 
to  judicial  control,  and  the  court  may  vacate  the  order 
for  good  cause  shown  {Levy\.  Loeb,  44  Super.  291);  or 
the  party  may  move  to  define  and  limit  the  examination, 
if  the  purpose  seems  to  be  to  prove  a  crime.  [Oreen- 
sward  v.  Union  Dime  8av.  Inst.  59  How.  Pr.  399). 
After  the  order  for  the  examination  has  been  granted,  a. 
second  order  will  only  be  granted  for  special  reasons, 
which  must  be  shown.  {Dambmann  v.  Butierfield,  15- 
Hun,  495).  The  fact  that  a  party  has  been  examined 
and  cross-examined  at  length  upon  a  previous  trial,  is 
not  of  itself  sufficient  to  prevent  the  granting  of  the 
order  for  his  examination  before  a  new  trial,  nor  to  war- 
rant the  inference  that  the  examination  is  not  sought  for 
in  good  faith.    {Sumner  v.  Ilosford,  12  Wkly.  Dig.  44C). 

Sec.  S>  Contents  of  the  order. 

Where  the  person  to  be  examined  is  a  party  to  a  pend- 
ing action,  or  is  expected  to  be  a  party  to  an  action  to  be 
brought,  the  order  may,  in  the  discretion  of  the  judge, 
designate  and  limit  the  particular  matters  as  to  which  he 
shall  be  examined.  The  order  must  require  the  party  or 
person  to  be  examined  to  appear  before  the  judge,  or 
before  a  referee  named  in  the  order,  for  the  purpose  of 
taking  the  examination,  at  a  time  and  place  therein 
specified.  The  order  must  also  direct  the  time  of  the 
service  of  a  copy  thereof,  which  must  be  made  within 
the  state,  not  more  than  twenty  nor  less  than  five  days 
before  the  time  fixed  for  the  examination,  unless  special, 
circumstances,  making  a  different  time  of  service  neces- 
sary, are  shown  in  the  affidavit,  and  that  fact  is  recited 
in  the  order.  (Co.  Civ.  Proc.  §  873).  Where  the  appli- 
cation is  for  the  examination  of  a  prisoner,  under  section 
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eight  hundred  seventy-seven  of  the  Code  of  Civil  Pro- 
cedure, the  order  must  require  the  production  of  the 
prisoner,  by  the  person  in  charge  of  the  prison  or  jail, 
at  the  prison  or  jail;  but  it  may  prescribe  such  regula- 
tions and  restrictions  with  respect  thereto  as  the  judge 
deems  proper.  (Co.  Civ.  Proc.  §  877).  Where  the  person 
to  be  examined  is  an  officer  of  a  corporation  defendant, 
and  the  affidavits  show  his  examination  is  sought  as  such 
officer,  the  order  need  not  designate  him  as  an  officer;  and 
it  will  not  be  vacated  although  it  is  not  addressed  to  him  as 
such  officer.  {Phillips  y.  Gfermania  Mills,  10  N.  Y.  S.  B,ep. 
40).  Where  the  person  to  be  examined  is  a  resident  of  the 
state,  he  shall  not  be  required  to  attend  in  any  county 
other  than  that  in  which  he  resides,  or  v/here  he  has  an 
office  for  the  regular  transaction  of  business,  in  person. 
Where  he  is  not  a  resident,  he  shall  not  be  required  to 
attend  in  any  other  county  than  that  wherein  he  is 
served  with  a  subpoena,  unless  for  special  reasons,  stated 
in  the  affidavit,  the  order  otherwise  directs.  (Co.  Civ. 
Proc.  §  886).  The  order  may  direct  the  examination 
before  another  judge  than  the  one  who  makes  it. 
{Sweeney  v.  Sturgis,  24  Hun,  162).  The  order  may  direct 
the  books  and  papers  of  a  corporation  to  be  produced 
upon  the  examination.  {Frotliingliam  v.  Broadway, 
etc.,  R.  a.  Co.  9  Civ.  Pro.  R.  304;  Co.  Civ.  Proc.  §  872, 
subd.  7).  The  officer  will  be  required,  in  such  case,  to 
produce  the  books  if  they  are  within  the  state,  although 
they  are  in  the  possession  of  the  corporation,  and  not  tech- 
nically under  the  control  of  the  witness.  {Fenton  v. 
Dempsey,  10  N.  Y.  S.  Pep.  733).  There  is  a  conflict  in 
the  cases  as  to  whether  a  party  other  than  a  coporationmay 
be  required  to  produce  books  and  papers  upon  the  exami- 
nation; the  Code  contains  no  directions  in  regard  to  it.  In 
the  first  district,  before  the  Code  of  Civil  Procedure  was 
adopted,  it  was  held  that  the  court  would  not  require  a 
party  examined  before  trial  to  produce  books  and  papers 
upon  his  examination  {Hauseman  v.  Sterling,  61 
Barb.  347);  and  that  the  court  had  no  power  to 
compel  a  party  to  produce  books  and  papers  at  that 
time  for  inspection.  {De  Bary  v.  Stanley,  5  Daly,  412; 
Woods  V.  Be  Figaniere,  1  Robt.  659).     Since  the  adop- 
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tion  of  the  Code  of  Civil  Procedure,  tlie  same  thing  has 
been  held  in  that  district  in  the  supreme  court.  {Martin 
V.  Spofford,  3  Abb.  N.  C.  125).     In  the  superior  court, 
since  the  Code  of  Civil  procedure,  it  was  held  that  the 
party  may  by  a  subpoena  duces  tecum  be  compelled  to 
produce  books  and  papers;  but  that  the  adverse  party  is 
not  entitled  to  a  discovery,  but  only  to  the  same  exami- 
nation in  regard  to  them  as  he  would  be  entitled  to,  or  as 
might  be  had  upon  a  trial,  before  introducing  tliem  in 
evidence.      {McOuffin  v.  Dinsmore,  4  Abb.  N.  C.  241; 
Smith  V.  Macdonald,  1  id.,  350).     In  the  Brooklyn  city 
court,  at  general  term,  it  was  held  that  a  party  examined 
before  trial  might  be  required  to  produce  books  and 
papers,  by  an  order  made  for  that  purpose,  but  not  by 
a  supoena  duces  tecum.     {Parsons  v.  Belden,  9  Abb.  N". 
C.  54).     Since  the  amendment  of  section  eight  hundred 
eighty,  with  regard  to  the  mode  of  examination,  which 
was  made  in  1879,  which  prescribed  that  tlie  examina- 
tion is  subject  to  the  same  rules  as  if  the  party  were 
examined  upon  the  trial,  it  would  seem  that  the  rule  laid 
down  in  the  superior  court  was  the  correct  rule;  and  that 
wherever  it  was  necessary  to  examine  a  party  for  the 
purpose  of  proving  the  genuineness  of  the  signature,  or 
making  the  necessary  proof  to  entitle  the  examiner  to  in- 
troduce books  in  evidence  upon  the  trial,  the  party  who 
was  examined  might  be  required  to  produce  the  books  on 
his  examination,  for  the  purpose  of  proving  them.     Sec- 
tion eight  hundred  fifty- three  of  the  Code  seems  to  provide 
forasubpcenaoran  order  of  ajudge  to  produce  books  upon 
the  examination.     The  order  should  not  require  the  party 
tc  submit  to  a  physical  examination  in  order  to  answer 
such  questions  as  physicians  produced  by  the  examining 
party  should  put  to  him  touching  his  sensations.     {Boh- 
erts  V.  0.  &  L.  C.  JR.  B.  Co.,  29  Hun,  154). 

Sec.  3.  Service  of  the  order. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it 

was  granted,  must  be  served  upon  the  attorney  for  each 

party  to  the  action,   in  like  manner  as  a  paper  in  the 

action;  or,   if  a  party  has  not  appeared  in  the  action, 
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they  must  be  served  upon  him  as  directed  by  the  order. 
If  no  action  is  pending,  they  must  be  personally  served 
upon  each  of  the  persons  named  therein  as  expected 
adverse  parties.     (Co.  Civ.  Proo.  §  875). 

The  order  must  be  served  upon  the  person  to  be  ex- 
amined.   {Tebo  V.  Baker,  77  N.  Y.  33).    An  order  served 
only  upon  the  attorney,  vi'ill  be  vacated  upon  motion. 
{Loop  V.  Oould,   17  Hun,  585).     If  the  order  is  for  the 
examination  of  one  of  several  defendants,  and  all  the  de- 
fendants have  appeared,    the    papers    should    also    be 
served  upon  the  attorney  who  has  ajjpeared  for  all  of 
them.     (iV.  r.,  L.  E.  &   W.  B.  B.  Co.  v.  Carhart,  3& 
Hun,  288).     In  the  case  of  Weston  v.  Bedlln,  reported 
in  the  Daily  Register,  January  15,  1878,  and  decided  by 
the  special  term  of  the  superior  court,  it  was  held  that 
the  order  must  be  served  on  the  person  to  be  examined, 
and  that  the  order  and  affidavit  must  be  served  on  his 
attorney;  and  if  he  has  not  appeared,  a  copy  of  the  affi- 
davit must  also  be  served  on  the  person  to  be  examined;  if 
no  action  is  pending,  and  the  person  to  be  examined  is  to  be 
a  party,  the  order  and  affidavits  must  be  served  on  him  and 
all  who  are  to  be  parties.     If  the  person  to  be  examined  is 
not,  or  is  not  to  be  a  party,  so  far  as  he  is  concerned  a 
service  upon  him  of  the  order  is  enough.     The  same 
thing  was  substantially  held  in  the  case  of  Pake  v.  Proal. 
(54  How.   Pr.  93,  2  Abb.  N.  C.  418).      If  an  action  is 
pending,  and  the  person  to  be  examined  is  not  a  party, 
the  order  for  examination  and  the  affidavit  on  which  it  is 
granted  must  be  served  on  the  attorney  of  the  opposite 
party.     If  this  is  not  done,  the  witness  is  not  bound  to 
appear,  and  will  not  be  punished  for  contempt,   for  fail- 
ure to  obey  the  order.     (Gowen  v.  Ferguson,  7  N.  Y. 
S.  Rep.  403).     A  subpoena  need  not  be  served  with  the 
order.     (Pake  v.  Proal,  supra).     Witness  fees  must  be 
paid  upon  service  of  the  order,  whether  the  person  to  be 
examined  is  a  party  or  not.      (Gawthrop  v.   Leary,  9 
Wkly.  Dig.  176;  McGregor  v.  Ball,  7  id.,  312).     Unless 
the  fees  are  paid  upon  the  service  of  the  order,  the  court 
will  not  punish  the  person  to  whom  the  order  is  directed 
for  a  disobedience  of  it. 
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Sec.  4.  Examination  by  consent. 

The  parties  to  an  action  may  stipulate  in  writing  thati 
the  deposition  of  a  competent  witness,  to  be  used  therein, 
may  be  taken  before  a  judge  or  referee  at  a  time  and 
place  specified  in  the  stipulation,  either  orally  or  upon 
interrogatories  to  be  agreed  upon  in  like  manner.  The 
witness  may  be  subpoenaed  to  attend  the  examination  as 
upon  a  trial,  and  the  judge  or  referee  may  take  his  depo- 
sition as  if  an  order  had  been  made  by  the  court  direct- 
ing it  to  be  so  taken.  But  this  section  does  not  apply  to 
a  case  specified  in  section  eight  hundred  seventy-seven 
of  the  Code.     (Co.  Civ.  Proc.  §  879). 

Sec.  5.  Vacating  the  order. 

The  Code  makes  no  special  provisions  with  regard  to 
vacating  an  order  of  this  nature.  The  rules  in  respect  to 
it  are,  therefore,  to  be  found  in  section  seven  hundred  and 
seventy-two  of  the  Code  of  Civil  Procedure,  which  applies 
to  this  case.  Submitting  to  an  examination,  is  a  waiver  of 
the  right  to  move  to  vacate  the  order  because  it  was  irregu- 
ularly  granted,  {^rie  Railway  Co.  Y.'ChampZain,  36  How. 
Pr.  74).  Unless  the  papers  are  so  defective  that  the 
judge  would  vacate  the  order  ex  parte  as  improvidently 
granted,  the  usual  course  would  be  to  prepare  affidavits 
and  a  notice  of  motion  at  the  special  term,  to  obtain  an 
order  vacating  the  order  for  examination,  or  limiting 
the  manner  of  the  examination,  if  that  is  desired;  and  if 
it  were  necessary,  obtaining  a  stay  of  proceedings  onthe 
examination  until  the  hearing  and  decision  of  the  motion, 
in  the  manner  that  is  explained  in  chapter  seven,  article 
five,  ante.  It  was  held  in  the  case  of  Baker  v.  Wilder  (10 
Wkly.  Dig.  252),  by  the  general  term  of  the  first  depart- 
ment, that  upon  the  return  of  the  order  for  the  examina- 
tion, if  all  the  parties  were  before  the  judge,  an 
application  might  be  made  on  affidavits,  without  notice 
and  without  serving  copies  or  without  a  special  motion, 
to  vacate.  On  the  hearing  of  the  motion  the  court  will 
vacate  the  order  if  the  affidavits  are  not  sufficient  {Bale 
V.  Hogers,  22  Hun,  19);  or,  if  material  allegations  upon 
which  the  right  to  examine  depends  are  disproved  {Levy 
V.  Loeb,  44  Super.  291);  or  if  it  appears  clearly  that  the 
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order  was  obtained  to  vex  or  harass  the  adverse  party, 
or  for  an  idle  or  frivolous  purpose  {Sumner  v.  Hosford, 
12  Wldy.  Dig.  440);  or  where  it  appears  that  the  pur- 
pose of  obtaining  the  examination  is  to  examine  the 
party  solely  as  to  matters  as  to  which  he  is  privileged 
{Andrews  v.  Prince,  31  Hun,  233;  Tamato  Trading  Co. 
V.  Brown,  27  Hun,  248);  or  where  the  order  was  not 
served  on  the  attorney  for  the  adverse  party  {N.  T., 
L.  E.  and  W.  R.  R.  Co.  v.  CarJiart,  36  Hun,  288);  or 
where  it  is  served  on  the  attorney  and  not  on  the  party 
{Loop  V.  Oould,  17  Hun,  685);  or  where  it  appears  that 
the  order  is  obtained  solely  to  pry  into  the  case  of  the 
adverse  party  {Fourth  Nat.  Bank  of  N.  T.  v.  Boynton, 
29  Hun,  441);  or  where  it  appeared  that  the  party  to  be 
examined  was  insane.  {Mason  v.  Lihhey,  2  Abb.  N.  C. 
137).  Where,  however,  a  party  moves  to  vacate  the 
order  upon  the  ground  that  he  could  not  be  compelled 
to  criminate  himself,  the  burden  is  upon  the  plaintiff, 
if  the  complaint  has  not  been  served,  to  show  that 
there  are  material  matters  as  to  which  the  defendant 
could  be  examined;  and  if  lie  fail  to  do  that,  the  order 
may  be  vacated  before  the  defendant  is  sworn.  {Corbett 
V.  De  Comeau,  44  Super.  306).  Where  no  answer  has 
been  served,  and  no  ground  is  shown  for  a  reasonable 
expectation  that  the  allegations  of  the  complaint,  in 
regard  to  which  it  is  sought  to  examine  the  defendant, 
will  be  denied  by  the  answer,  an  order  for  the  examina- 
tion of  the  defendant  should  be  vacated.  {Kane  v. 
Clarke,  3  How.  Pr.  N.  S.  270).  Wherever  it  is  sought  to 
vacate  the  order  for  informality,  or  upon  the  merits,  the 
application  should  be  made  before  the  examination  is 
had;  otherwise,  the  only  objections  which  can  be  taken 
upon  the  return  of  the  order,  relate  to  the  manner 
of  service.  (0'  Conner  v.  U.  S.  L.  Ins.  Co.  1  Civ.  Pro.  R. 
110,  note).  Where  the  order  requires  a  resident  party  to 
attend  for  examination  as  a  witness  in  another  county 
than  that  of  his  residence,  it  will  be  vacated  on  motion. 
{Marsh  v.  Woolsey,  14  Hun,  1).  An  order  vacating  the 
order  for  examination  is  discretionary,  and.  an  appeal 
will  not  lie  from  it  to  the  court  of  appeals.  {Jenkins  v. 
Putnam,  106  N.  Y.  272). 
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ARTICLE  V. 

TAKING   AND   KETUENING  THE  DEPOSITION. 
SECTION. 

1.  When  and  where  taken. 

2.  Manner  of  taking  the  deposition. 

3.  Suppressing  the  deposition. 

Sec.  1 .  When  and  -where  taken. 

Upon  proof,  by  affidavit,  that  service  of  a  copy  of  the 
order  and  of  the  affidavit  had  been  duly  made,  as  directed 
in  the  order,  the  judge  or  the  referee  must  proceed  to 
take  the  deposition  of  the  witness,  at  the  time  and  place 
specified  in  the  order.  He  may,  from  time  to  time,  ad- 
journ the  examination  to  another  day,  and  to  another 
place,  within  the  same  county.  Sections  eight  hundred 
and  fifty-six,  eight  hundred  and  fifty-seven  and  eight  hun- 
dred and  fifty-eight  of  the  Code,  apply  to  the  examination 
of  a  party  or  a  person  expected  to  be  an  adverse  party, 
taken  as  prescribed  in  this  chapter.    (Co.  Civ.  Proc.  §  876). 

Where  the  examination  is  of  a  prisoner,  pursuant  to  sec- 
tion eight  hundred  and  seventy-seven  of  the  Code,  the 
examination  must  be  taken  in  the  prison  or  jail.  The  re- 
quirements as  to  the  place  of  examination  in  section  eight 
hundred  and  eighty-six  of  the  Code  are  peremptory; 
and  an  order  requiring  a  resident  of  the  state  to  appear  in 
another  county  than  that  in  which  he  resides,  or  where 
he  has  an  office  for  the  regular  transaction  of  business, 
will  be  vacated.  {Marsh  v.  Woolsey,  14  Hun,  1).  The 
words  "not  a  resident"  mean  a  non-resident  of  the 
state,  and  not  a  non-resident  of  the  county  over  which 
the  jurisdiction  of  the  court  extends.  {Hesse  v.  BriggSy 
45  Super.  417). 

Sec.  2.  Manner  of  taking  the  deposition. 

The  examination  of  a  party,  or  an  expected  party,  is 
subject  to  the  same  rules  as  if  he  was  examined  upon  the 
trial.  The  judge  or  referee,  upon  every  other  examina- 
tion taken  as  prescribed  in  this  chapter,  must  insert 
therein  every  answer  or  declaration  of  the  person 
examined,  which  either  party  requires  to  be  inserted. 
If,  upon  an  examination  before  a  referee,   the  person 
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examined  refuses  to  answer  any  question,  the  referee 
must  report  the  fact  to  the  court  or  judge,  who  must 
determine  whether  the  question  is  relevant  and  whether 
the  witness  is  bound  to  answer  it.  (Co.  Civ.  Proc.  §  880). 
The  judge  need  not  actually  write  down  the  examination 
of  the  party;  it  is  sufficient  if  he  administers  the  proper 
oath,  and  then,  after  the  witness  has  been  examined  in 
his  presence,  and  the  examination  has  been  written  down 
by  counsel  or  any  other  person,  that  he  reads  it  over  to 
the  witness  before  signing  and  certifying  it.  {Foster  v. 
Bullock,  12  Hun,  200).  The  court  cannot  restrict  the 
examination  as  to  the  matters  with  regard  to  which  it  is 
ordered,  in  any  other  way  than  an  examination  upon  a 
trial  is  restricted.  All  questions  relevant  to  the  issue,  or 
which  would  be  competent  upon  the  trial  of  an  action 
in  equity,  must  be  answered.  [Harrold  v.  iV.  Y.  Elev. 
R.  R.  Co.  21  Hun,  268;  Dambmann  v.  Butter  field,  2 
id.  284).  All  formal  objections  to  questions  must  be 
taken  at  the  examination,  or  they  are  waived.  {Hehhard 
V.  HazigMan,  70  N.  Y.  54).  The  judge  may  permit 
leading  questions,  if  he  thinks  them  necessary.  (  Weber 
v.  Kingsland,  8  Bosw.  415).  The  objection  that  the 
evidence  tends  to  criminate  the  witness,  must  be  passed 
upon  at  the  examination.  {Batterson  v.  Sanford,  45 
Super.  127).  If  the  examination  is  had  before  a  referee, 
an  objection  that  the  question  is  not  relevant,  must  be 
referred  to  the  court  or  judge.  If  the  examination  is 
before  a  judge,  it  is  his  duty  to  pass  upon  questions  of 
relevancy.  Under  the  Revised  Statutes  (2  Rev.  Stat.  399, 
§  37),  the  judge  acted  ministerially  in  taking  and  reduc- 
ing the  evidence  of  a  witness  to  writing;  he  could  not 
judicially  determine  any  question  that  might  be  raised, 
or  control  the  counsel  in  the  examination  of  the  witness. 
The  statute  prescribed  his  duty,  and  was  mandatory, 
compelling  him  to  insert  in  the  deposition  every  answer 
or  declaration  of  the  witness  examined,  which  either 
party  should  require  to  be  inserted  therein.     {Hewlett  v. 

Wood,  67  N.  Y.,  394,  399).      In  1879,  section  eight  hun- 
dred and  eighty  of  the  Code  of  Civil  Procedure  was  so 

amended  that  the  examination  of  a  party  was  made  sub- 
ject to  the  same  rules  as  if  he  was  examined  upon  the  trial 
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Since  that  time,  on  the  examination  of  a  party  the  judge 
is  to  rule  upon  questions  that  are  raised  with  reference  to 
the  relevancy  of  the  testimony,  and  to  the  form  of  the 
answer,  in  the  same  way  as  though  the  examination  was 
had  in  court.  {Smith  v.  Hauth,  1  Civ.  Pro.  R.  92  note; 
Harrold  v.  N.  Y.  Ele.  JR.  Ji.  Co.,  21  Hun,  268,  272;  Daven- 
port Glucose  Co.  V.  Taussig,  6  Civ.  Pro.  R.  152).  The 
requirement  that  the  judge  must  insert  every  answer  or 
declaration  of  the  person  examined,  does  not  require  him 
to  allow  every  question  which  counsel  seek  to  put.  {Smith 
V.  Rauth  1  Civ.  Pro.  R.  92  note).  Upon  the  examination,  if 
a  party  refers  to  books  and  papers,  he  can  be  compelled 
to  produce  them,  or  state  their  contents.  {Morrison  v. 
McDonald,  9  Abb.  N.  C.  67,  note).  If  papers  are  pro- 
duced and  identified,  or  proved  and  marked  as  exhibits, 
they  still  remain  under  the  control  of  the  party  produc- 
ing them,  and  they  can  only  be  obtained  for  use  on  the 
trial  by  proceedings  for  discovery,  or  by  subpoena  duces 
tecum.  {Edmonstone  v.  Hartshorn,  19  N.  Y.  9).  If  a 
party  refuses  to  answer  material  and  proper  questions, 
his  pleading  may  be  stricken  out  upon  motion  made  for 
that  purpose.  {Richards  v.  Judd,  2  T.  &  C.  479).  After 
the  examination  has  been  reduced  to  writing,  it  must  be 
read  over  to  the  deponent,  and  subscribed  by  him  in  the 
presence  of  the  officer.  {Foster  v.  Bullock,  12  Hun,  200). 
The  ordinary  jurat  used  upon  taking  an  affidavit  is  not 
sufficient;  the  certificate  must  state  that  the  deposition 
was  read  over  to  the  witness  and  subscribed  by  him. 
But  it  need  not  say  that  it  was  carefully  read;  and  the  court 
will  presume  that  the  certificate  that  the  deposition  was 
read  over  to  the  witness  was  not  made  until  the  statute  in 
that  respect  had  been  complied  with.  {Sheldon  v.  Wood, 
2  Bosw.  267;  Foster  v.  Bulloc7c,12  Hun,  200).  It  will  not  be  a 
fatal  defect  that  the  deposition  is  read  over  and  subscribed 
inthe  absence  of  counsel,  unless  it  appears  that  some  harm 
has  accrued  to  the  party  thereby.  {Clark  v.  Manhat- 
tan Co.,  1021S.  Y.  6.^6).  The  requirement  that  the  de- 
position and  the  other  papers  mentioned  in  section  eight 
hundred  and  eighty  should  be  filed,  is  mandatory.  {Jack- 
son V.  Hobby,  20  John.  357).  The  deposition  cannot  be 
lead  unless  these  requirements  of  the  statute  have  been 
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complied  with.  But  the  party  may  waive  both  the  filing 
and  the  attaching  of  the  certificate.  {Mayer  v.  Ehrlich, 
33  Hun,  1). 

Sec.  3>  Suppressing  the  deposition. 

Where  there  are  formal  defects  or  irregularities  in  the 
examination,  or  in  the  deposition,  or  in  the  form  of  the 
officer's  return,  or  any  other  irregularities  in  the  conduct 
of  the  examination,  or  omissions  or  failures  to  insert 
questions,  or  where  a  party  has  not  had  a  full  opportunity 
for  cross-examination,  such  defects  or  mistakes  should 
be  taken  advantage  of  by  a  motion  to  suppress  the  depo- 
sition, if  the  opportunity  has  been  had  to  do  so.  {Hew- 
lett V.  Wood,  67  N.  Y.  894;  Vilmar  v.  Schall,  61  id.  564; 
Sturm  V.  Atlantic  Mut.  Ins.  Co.  63  id.  77;  Sheldon  v. 
Wood,  2  Bosw.  267,  269;  Wright  v.  Cabot,  89  N.  Y.  570). 
A  party  moving  to  suppress  the  deposition  because  of 
irregularities  in  it,  must  show  that  such  irregularities 
have  prejudiced  him.  {BrooJcs  v.  Schultz,  5  Robt.  656). 
If  the  application  to  suppress  the  deposition  be  not  made 
where  an  opportunity  has  been  had  for  that  purpose,  no 
objections  will  be  heard  upon  the  trial,  except  those 
addressed  to  the  competency  of  the  witness,  or  the 
admissibility  of  the  evidence.  ( Wright  v.  Cabot,  89 
N.  Y.  570).  Motions  to  suppress  depositions  should  be 
made  on  affidavits  and  a  notice  of  motion;  and  the  affi- 
davits should  show  the  irregularity  complained  of,  if  it  is 
extrinsic,  and  the  defect  which  is  claimed  to  exist;  and 
the  irregularity  should  also  be  stated  in  the  notice  of 
motion.  If  the  defect  is  in  the  omission  to  answer  ques- 
tions, or  in  formal  parts  of  the  deposition,  or  in  the 
return  thereto,  the  court  may,  instead  of  suppressing  the 
deposition,  send  it  back  for  correction,  on  such  terms  as^ 
may  be  proper.  A  deposition  taken  within  the  state 
will  be  suppressed  for  the  same  irregularities  or  defects 
which  the  statute  prescribes  as  reasons  for  suppressing  a 
commission,  and  the  rules  for  the  suppression  of  a  com- 
mission apply  to  these  cases. 
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ARTICLE  VI. 

READING   THE   DEPOSITION. 
SECTION. 

1.  When  it  may  be  read. 

2.  Proof  of  inability  to  attend, 

3.  Effect  of  deposition. 

Sec.  !•  When  it  mcy  be  read. 

The  deposition,  or  a  certified  copy  thereof,  may  be 
read  iu  evidence  by  either  party,  at  tlie  trial  of,  or  upon, 
the  assessment  of  damages,  by  writ  of  inquiry  or  upon  a 
reference,  or  otherwise,  in  the  action  specified  in  the 
original  affidavit  or  stipulation;  or  any  other  action 
thereafter  brought  between  the  same  parties,  or  between, 
any  parties  claiming  under  them  or  either  of  them;  or,  if 
no  action  is  pending,  an  action  thereafter  brought  between 
the  persons  named  in  the  original  affidavit  as  expected 
parties,  or  between  persons  claiming  under  them  or 
either  of  them.  (Co.  Civ.  Proc.  §  881).  If  a  party 
taking  the  deposition  of  his  adversary  does  not  read  it, 
the  adverse  party  may  read  it.  {Jordan  v.  Jordan,  3 
T.  &  C.  269).  If  a  party  has  been  examined  before  trial 
at  the  instance  of  his  adversary,  and  the  latter  dies,  the 
one  who  has  been  examined  may  read  his  own  deposition 
at  the  trial.  A  deposition  taken  under  the  rules  pre- 
scribed in  this  chapter,  is  not  within  section  eight  hundred 
and  twenty-nine  of  the  Code.  {Rice  v.  Motley,  24  Hun, 
143).  By  offering  and  reading  parts  of  a  deposition  iu 
evidence,  a  party  does  not  bind  himself  to  read  it  all  nor 
make  the  whole  of  it  evidence  offered  and  put  in  by  him- 
self, nor  make  answers  admissible  which  are  irrelevant  and 
incompetent.  {Oellatly  v.  Lowery,  6  Bosw.  113).  A 
party  who  has  read  in  evidence  the  direct  interrogatories 
taken  upon  a  deposition,  and  the  answers  thereto,  may 
also  read  the  cross  interrogatories  and  answers,  against 
the  objections  of  the  other  party.  {Marshall  v.  Water- 
town  Steam  Engine  Co.  10  Hun,  463). 

Sec.  S.  Proof  of  inability  to  attend. 

Such  a  deposition,    except    that    of  a  party,    takeu 
at    the  instance    of  an    adverse  party,  or  a  deposition 
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taken  in  pursuance  of  a  stipulation,  shall  not  be  so 
read  in  evidence,  until  it  has  been  satisfactorily  proved 
that  the  witness  is  dead,  or  is  unable  personally  to  attend 
by  reason  of  his  insanity,  sickness  or  other  infirmity,  or 
that  he  is  confined  in  a  prison  or  jail;  or  that  he  has 
been  and  is  absent  from  the  state,  so  that  his  attendance 
could  not  with  reasonable  diligence  be  compelled  by 
subpoena.     (Co.  Civ.  Proc.  §  882). 

The  declarations  of  a  witness  that  he  is  too  sick  to 
;attend,  made  in  answer  to  questions  put  to  him,  are  ad- 
missible in  connection  with  evidence  of  his  apparent 
condition,  to  show  that  he  cannot  be  present  upon  the 
trial.  {Mc Arthur  v.  Soule,  5  Hun,  63).  Showing  letters 
to  have  been  written  by  a  witness  out  of  the  state,  is  sufEi- 
■cient  if  they  were  written  after  the  examination,  and 
.before  the  trial,  and  there  is  no  evidence  that  he  has  re- 
turned to  this  state.  {Carman  v.  Kelly,  5  Hun,  283). 
Proof  that  a  witness  is  a  resident  of  another  state  is 
-sufficient,  prima  facie,  to  entitle  the  deposition  to  be 
read.  {Nixon  v.  Palmer,  10  Barb.  175).  But  a  state- 
ment of  non-residence  in  the  deposition  is  not  sufficient 
proof  of  the  fact.  {Gardner  v.  Bennett,  88  Super.  197). 
Inability  to  attend  upon  the  trial  will  not  be  inferred 
from  the  extreme  old  age  of  the  party,  alone.  {Jackson 
T.  Rice,  3  Wend.  180).  The  deposition  may  be  read, 
although  it  appeared  that  the  witness  came  into  this 
state  for  the  purpose  of  being  examined,  and  returned  to 
the  foreign  country  in  which  he  lived;  and  that  he  might 
have  been  examined  upon  a  commission;  and  that  a  com- 
mission has  been  issued  for  the  purpose  of  taking  his  ex- 
amination.    ( Wait  V.   Whitney,  7  Cow.  69). 

The  original  affidavits  filed  with  such  a  deposition,  or 
certified  copies  thereof,  are  presumptive  evidence  of  the 
facts  therein  contained,  to  show  a  compliance  with  the 
provisions  of  the  Code.     (Co.  Civ.  Proc.  §  884). 

Sec.  3.  Effect  of  tbe  deposition. 

A  deposition  so  read  in  evidence  has  the  same  effect 
and  no  other,  as  the  oral  testimony  of  the  witness  would 
have;  and  an  objection  to  the  competency  or  credibility 
of  the  witness,  or  to  the  relevancy  or  substantial  com- 
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petency  of  a  question  put  to  him,  or  of  an  answer  given 
bj  him,  may  be  made  as  if  the  witness  was  then  person- 
ally examined,  and  without  being  noted  upon  the  depo- 
sition.    (Co.  Civ.  Proc.  §  883). 

A  party  is  not  precluded  from  being  sworn  as  a  witness 
in  his  own  behalf  on  a  trial,  because  he  has  read  his  own 
deposition,  taken  before  trial  at  the  instance  of  the  ad- 
verse party.     {Misland\.  Boynton,  79  W.  Y.  630). 

A  party  who  has  examined  his  adversary  as  a  witness 
before  trial,  may  call  and  examine  him  as  a  witness  upon 
the  trial  as  to  matters  about  which  he  was  not  examined, 
or  to  ask  questions  inadvertently  omitted  on  the  exami- 
nation {Berdell  v.  Berdell,  27  Hun,  24);  but  after  having 
had  a  full  examination  before  the  trial,  a  party  cannot 
at  the  trial,  call  his  adversary  as  a  witness,  and  examine 
him  upon  the  same  subject,  without  showing  some  reason 
or  excuse  for  it.     (  Wilmont  v.  Meserole,  40  Super.  321). 

A  party,  who  takes  the  deposition  of  an  adverse  party 
and  reads  it  upon  the  trial,  makes  the  latter  his  witness, 
and  he  cannot  impeach  him  directly.  {Jordan  v  .  Jordan, 
3  T.  &  C.  269).  But  he  is  not  bound  by  the  testimony, 
and  he  may  rebut  it  by  other  witnesses,  by  showing 
facts  inconsistent  with  it,  or  by  showing  that  the  party 
has  made  contradictory  statements.  {Hunter  v.  Wetsell 
84  N.  Y.  549;  Crouse  v.  Frothingham,  27  Hun,  123; 
BecJcer  v.  Koch,  104  N.  Y.  394). 

ARTICLE  VIL 

DEPOSITIONS   TAKEN   WITHIN   THE   STATE   FOR   USE  WITH- 
OUT  THE    STATE. 

A  party  to  an  action,  suit,  or  special  proceeding,  civil 
or  criminal,  pending  in  a  court  without  the  state,  either 
in  the  United  States,  or  in  a  foreign  country,  may  obtain, 
in  the  manner  prescribed  in  this  article,  the  testimony 
of  a  witness  within  the  state,  to  be  used  in  the  action, 
suit,  or  special  proceeding.  (Co.  Civ.  Proc.  §  914). 
Where  a  comtaission  to  take  testimony  within  the  state 
has  been  issued  from  the  court  in  which  the  action,  suit, 
or  special  proceeding  is  pending;  or  where  a  notice  has 
been  given,  or  any  other  proceeding  has  been  taken,  for 
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the  purpose  of  taking  the  testimony  within  the  state, 
pursuant  to  the  laws  of  the  state  or  country,  wherein  the 
court  is  located,  or  pursuant  to  the  laws  of  the  United 
States,  if  it  is  a  court  of  the  United  States;  the  commis- 
sion, notice,  or  other  paper  authorizing  the  testimony  to 
be  taken  may  be  presented  in  behalf  of  the  party  desiring 
to  obtain  it,  to  a  justice  of  the  supreme  court,  or  a  county 
judge,  with  proof,  by  affidavit,  that  the  testimony  of  the 
witness  is  material  to  the  party.  The  judge  mqst  there- 
upon issue  a  subpoena  to  the  witness,  commanding  him 
to  appear  before  the  commissioner  named  in  the  commis- 
sion, or  before  a  commissioner  within  the  state  for  the 
state,  territory,  or  foreign  country,  in  which  the  notice 
was  given,  or  the  proceeding  taken;  or  before  the  officer 
designated  in  the  commission,  notice,  or  other  paper,  by 
his  title  of  office,  at  a  time  and  place  specified  in  the  sub- 
poena, to  testify  in  the  action,  suit,  or  special  proceeding. 
(Co.  Civ.  Proc.  §  915).  The  production  of  books  and  papers 
may  be  required  upon  an  examination  taken  under  these 
sections.     {Eldridge  v.  Chapman,  13  Abb.  Pr.  68,  note). 

The  place  where  the  witness  is  commanded  to  attend 
must  be  within  the  county  in  which  he  resides  or 
sojourns;  or,  if  it  is  in  another  county,  not  more  than 
forty  miles  distant  from  his  residence,  or  the  place  of  his 
sojourn.     (Co.  Civ.  Proc.  §  916). 

Where  an  action,  suit,  or  special  proceeding  is  pending 
in  a  court  of  another  state,  or  of  a  territory,  or  of  the 
United  States,  and  proof  is  made  by  affidavit  to  the 
satisfaction  of  a  justice  of  the  supreme  court,  or  a  county 
judge,  as  follows : 

1.  That  a  person  residing  or  sojourning  within  the 
state  is  a  material  witness  for  either  party. 

2.  That  a  commission  to  take  the  testimony  of  the  wit- 
ness has  not  been  issued. 

3.  That,  according  to  the  course  and  practice  of  the 
court  in  which  the  action,  suit,  or  special  proceeding  is 
pending,  the  deposition  of  a  witness  taken  as  the 
one  applied  for  is  required  to  be  taken,  is  authorized  to 
be  received  in  evidence  on  the  trial  or  hearing. 

The  judge  must  issue  a  subpoena  commanding  the  wit- 
ness to  appear  before  him,  at  a  specified  time,  and  at  a  place 
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within  the  county  in  which  the  witness  resides  or 
sojourns,  to  testify  in  the  action,  suit,  or  special  proceed- 
ing.    (Co,  Civ.  Proc.  §  917). 

A  witness  attending  before  a  commissioner,  or  an  offi- 
cer taking  his  deposition,  pursuant  to  the  foregoing  sec- 
tions, is  entitled  to  two  dollars  for  each  day's  actual 
attendance,  and  to  eight  cents  for  each  mile  going  to  the 
place  of  attendance.  (Co.  Civ.  Proc.  §  3319).  Section  nine 
hundred  and  seventeen  does  not  apply  to  cases  which  are 
pending  in  the  courts  of  a  foreign  country,  but  only  to 
those  pending  in  a  court  of  the  United  States  or  a  territory 
of  the  United  States.  {Matter  of  Savin,  9  Civ.  Pro.  B,. 
175). 

Where  proof  is  made  by  affidavit  or  otherwise,  to  the 
satisfaction  of  a  justice  of  the  peace : 

1.  That  a  civil  action,  suit,  or  special  proceeding  is 
pending  in  a  court  of  another  state,  or  of  a  territory,  or 
of  the  United  States. 

2.  That  a  person  residing  or  sojourning  in  the  town  or 
city  in  which  the  justice  resides  is  a  material  witness  for 
either  party. 

3.  That,  according  to  the  practice  of  the  court  in  which 
the  action,  suit,  or  special  proceeding  is  pending,  the 
deposition  of  a  witness,  taken  as  the  one  applied  for  is 
required  to  be  taken,  is  authorized  to  be  received  in  evi- 
dence on  the  trial  or  hearing. 

The  justice  must  issue  a  subpoena,  commanding  the 
witness  to  appear  before  him,  at  a  specified  time,  and  at 
a  place  within  the  town  or  city  in  which  the  witness 
resides  or  sojourns,  to  testify  in  the  action,  suit,  or  special 
proceeding.     (Co.  Civ.  Proc.  §  918). 

A  witness  is  entitled  to  twenty- five  cents,  for  each 
day's  actual  attendance,  before  a  justice  of  the  peace,  in 
an  action  or  special  proceeding,  or  before  a  commissioner 
appointed  by  a  justice  of  the  peace,  taking  a  deposition 
to  be  used  in  a  court  not  of  record^  of  another  state,  or  a 
territory  of  the  United  States.      (Co.  Civ.  Proc.  §  3327). 

The  ofiicer  before  whom  a  witness  appears,  in  a  case 
specified  in  this  article,  must  take  down  his  testimony 
in  writing;  and  must  certify  and  transmit  it  to  the  court 
in  which  the  action,  suit,  or  special  proceeding  is  pend- 
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ing,  as  the  practice  of  that  court  requires.     (Co.   Civ^ 
Proc.  §  919). 

A  person  who  fails  to  appear  at  the  time  and  place 
specified  in  a  subpoena,  issued  as  prescribed  in  this 
article,  and  duly  served  upon  him;  or  to  testify;  or  to 
subscribe  his  deposition,  when  correctly  taken  down;  is 
liable  to  the  penalties  which  would  be  incurred  in  a  like 
case,  if  he  was  subpcBnaed  to  attend  the  trial  of  an  action 
in  a  justice's  court;  and,  for  that  purpose,  the  officer, 
before  whom  he  is  required  to  appear,  possesses  all  the 
powers  of  a  justice  of  the  peace  upon  a  trial.  (Co.  Civ.. 
Proc.  §  920). 


CHAPTER  XXIII. 

COMMISSIONS   OR  DEPOSITIONS    TAKEN   WITHOUT  THE- 

STATE. 


ARTICLE  I. — Cases  in  which  commission  may  be  issued. 
ARTICLE  II. — How,  and  upon  wliat  terms  oi'der  granted. 
ARTICLE  III. — Preparing  and  settling  interrogatories. 
ARTICLE  IV.— The  commission. 
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ARTICLE  I. 

CASES   IN   WHICH   COMMISSION   MAY   BE  ISSUED, 
SECTION. 

1.  Commission  witli  interrogatories  annexed. 
3.  Commission  to  examine  upon  oral  questions. 

3.  Open  commission. 

4.  Commission  by  consent. 

5.  Letters  rogatory. 

6.  Second  commission. 

7.  Application  of  provisions  to  other  courts. 

Sec.  1.  Commission  with  interrogatories  annexed. 

In  a  case  specified  in  section  eight  hundred  and  eighty- 
eight  of  the  Code  of  Civil  Procedure,  where  it  appears,  by 
affidavit,  on  the  application  of  either  party,  that  the  testi- 
mony of  one  or  more  witnesses,  not  within  the  state,  is 
material  to  the  applicant;  a  commission  may  be  issued  to 
one  or  more  competent  persons,  named  therein,  authoriz- 
ing them,  or  any  of  them,  to  examine  the  witness  or  wit- 
nesses named  therein,  under  oath,  upon  the  interrogatories 
annexed  to  the  commission;  to  take  and  certify  the 
deposition  of  each  witness;  and  to  return  the  same  and  the 
commission,  according  to  the  directions  given  in  or  with 
the  commission.     (Co.  Civ.  Proc.  §  887). 

Such  a  commission  may  be  issued  in  either  of  the  fol- 
lowing cases : 
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1.  Where  a  party  to  an  action,  brought  in  a  court  of 
record,  is  in  default  for  want  of  an  appearance  or  plead- 
ing, and  the  testimony  is  required  upon  the  assessment 
of  damages,  by  a  writ  of  inquiry,  or  upon  a  reference; 
or  otherwise,  to  enable  the  court  to  render  the  proper 
final  judgment. 

2.  Where  the  judgment  has  been  rendered  against  the 
adverse  party,  in  an  action  brought  in  a  court  of  record; 
and  the  testimony  is  required,  in  order  to  carry  the  judg- 
ment into  effect. 

3.  Where  an  appeal  from  a  final  judgment,  rendered 
in  the  supreme  court,  a  superior  city  court,  the  city 
court  of  the  city  of  New  York  or  a  county  court,  or  a 
motion  for  a  new  trial  in  either  of  those  courts,  is  pend- 
ing; and  the  testimony  will  be  material  and  necessary  to 
the  applicant  in  the  prosecution  or  defense  of  the  action, 
if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  before  the  joinder  of 
the  issue,  in  an  action  brought  in  either  of  the  courts, 
specified  in  the  last  subdivision;  and  there  is  reason  to 
apprehend  that  before  issue  is  joined,  and  an  application 
for  a  commission  can  thereafter  be  made,  the  witness  will 
die,  or  become  unable  to  give  his  testimony,  or  remove, 
so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  in  an  action 
pending  in  a  court  of  record,  and  the  testimony  is 
material  to  the  applicant,  iii  the  prosecution  or  defense 
thereof.     (Co.  Civ.  Proc.  §  888). 

The  provisions  of  the  sections  above  quoted  relate  to 
actions  only;  and  the  power  of  the  court  to  award  a  com- 
mission, without  the  consent  of  the  parties,  to  take  testi- 
mony of  a  witness  out  of  the  state,  depends  entirely  on 
statute,  and  can  only  be  exercised  in  the  cases  therein 
specified.  {Matter  of  an  Attorney,  83  N.  Y.  164).  The 
power  of  the  court  to  award  a  commission  depending 
solely  upon  the  statute,  a  commission  cannot  be  issued 
in  a  special  proceeding,  when  the  statute  uses  the  word 
'  'action' '  only.  ( Wood  v.  Howard,  Ins.  Co.  18  Wend.  646; 
McCull  V.  Sun  Mut.  Ins.  Go.  50  N.  Y.  332).  Where  the 
statute  in  regard  to  a  reference  of  disputed  claims  against 
the  estate  of  a  deceased  person  provided  that  "  the  same 
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proceedings  shall  be  had  in  all  respects,  as  if  the  refer- 
ence had  been  made  in  an  action,"  the  court  is  authorized 
to  issue  a  commission  to  take  testimony  out  of  the  state; 
the  necessity  for  such  process  is  quite  as  great  as  in  an 
action,  and  neither  the  executor  nor  the  claimant  are 
deemed  to  have  forfeited  that  advantage  by  consenting 
to  such  reference.  {Paddock  v.  KirJcJiam,  102  N.  Y. 
597).  A  commission  was  refused  in  proceedings  where 
trustees  had  been  appointed  iinder  the  statute  against 
absconding  debtors,  and  the  absconding  debtor  desired 
to  controvert  the  claims  of  creditors.  {Matter  of  Whitney, 
4  Hill,  533).  A  commission  will  not  be  granted  to  examine 
a  party  in  his  own  behalt  where  he  is  a  fugitive  from  jus- 
tice {McMonagle  v.  ConJcey,  14  Hun,  326);  nor,  if  the 
court  has  reason  to  believe  that  the  application  is  not 
made  in  good  faith;  as,  it  it  appears  that  the  application 
is  made  for  the  purpose  of  keeping  a  party  before  the 
court,  and  to  gain  an  advantage  by  the  persons  who 
surround  him,  pursuading  and  influencing  him.  {OlarTc 
V.  Candee,  29  Hun,  139). 

The  statute  of  1862  (Laws  1862,  chap.  375),  which  pro- 
vided that  commissions  might  issue  not  only  in  an  action, 
but  in  any  proceeding  pending  in  any  court  of  record,  or 
whenever  any  issue  of  fact  should  have  been  joined  in  any 
such  action  or  proceeding,  was  repealed  by  the  repeal- 
ing act  of  1877.  (Laws  1877,  chap.  417,  §  36).  The  pro- 
visions of  that  statute,  not  relating  to  actions,  have  not 
been  re-enacted.  {Matter  of  an  Attorney,  83  N.  Y.  164). 
The  granting  of  a  commission,  although  not  an  absolute 
right,  has  become  to  be  almost  a  matter  of  course,  if 
applied  for  without  laches  or  unreasonable  delay. 
{Bathbun  v.  Ing'ersoll,  34  Super.  211).  The  provisions 
of  the  statute  should  be  strictly  followed,  and  the  court 
can  award  a  commission  only  in  the  cases  and  under  the 
circumstances  provided  by  the  law.  {McColl  v.  Sun 
Mut.  Ins.  Co.  50  N.  Y.  332).  The  testimony  of  one  not 
within  the  state  may  be  taken,  although  he  is  a  resident 
of  the  state.  The  commission  may  be  issued  to  examine 
witnesses  upon  interrogatories  as  to  a  distinct  fact, 
although  the  witnesses  are  not  named.  {McMaTion  v. 
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Allen,  18  Abb.  Pr.  292).  The  party  should  show  that 
the  testimony  is  material,  which  he  seeks  to  procure. 
{McOoll  V.  Sun  Mut.  Ins.  Co.  50  N.  Y.  332).  If  it 
appears  by  opposing  affidavits  that  the  witness  sought 
to  be  examined  could  not  probably  give  any  material' 
testimony,  the  moving  party  is  bound  to  disclose  what 
facts  he  intends  to  prove  {Rogers  v.  Rogers,  7  Wend. 
514);  and  the  commission  will  be  denied  if  it  appears 
that  none  of  the  testimony  sought  would  be  pertinent  to- 
the  issue  directed  to  be  tried.  {McCoU  v.  Sun  Mut.  Ins. 
Co.  50  N.  Y.  332;  BanTc  of  Commerce  v.  Michel,  1  Sand- 
GST).  A  commission  should  be  granted  to  examine  non- 
resident witnesses  whose  evidence  is  shown  to  be  material 
and  important,  when  the  ajpplication  is  made  in  good 
faith  by  a  contestant  of  the  probate  of  a  will  (Matter  of 
Seabra,  18  Wkly.  Dig.  428);  but  it  is  not  necessary  that 
the  nature  of  the  testimony  to  be  given  by  witnesses 
without  the  state  should  be  stated,  so  as  to  enable  the 
surrogate  to  see  that  it  is  material  {Cadmus  v.  Oakley,  2 
Dem.  298);  unless  the  materiality  is  controverted.  {Henri/ 
V.  Henry,  4  Dem.  253).  Formerly,  pending  an  appeal, 
or  in  supplementary  proceedings  a  commission  would 
not  be  issued;  but  under  the  Code,  a  commission  is  proper 
where  the  testimony  is  required  to  carry  the  judg- 
ment into  effect  (§  888,  subd,  2),  or  where  on  an  appeal 
from  final  judgment,  or  on  a  motion  for  a  new  trial,  it 
appears  that  the  testimony  sought  will  be  material  and 
necessary  if  a  new  trial  is  granted.  (Id.,  subd.  3). 

Sec.  Z .  Commission  to  examine  upon  oral  questions. 

Where  an  issue  of  fact  joined  in  an.  action,  is  pend- 
ing in  the  supreme  court,  a  superior  city  court,  the  city 
court  of  the  city  of  New  York,  or  a  county  court,  the 
parties  may  stipulate  in  writing,  or  the  court  to  which, 
or  the  judge  to  whom,  an  application  for  a  commission  is 
made,  may,  in  its  or  his  discretion,  direct  in  the  order, 
that  a  commission  issue  without  written  interrogatories, 
and  that  the  depositions  be  taken  upon  oral  questions; 
or  that  a  commission  issue  to  take  the  deposition  of  one 
more  witnesses,  designated  in  the  order,  partly  upon  oral 
questions,  and  partly  upon  written  interrogatories,  or  to 
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take  the  deposition  of  one  or  more  witnesses  designated  in 
the  order,  upon  oral  questions,  and  one  or  more  witnesses, 
designated  in  the  order,  upon  written  interrogatories. 
(Co.  Civ.  Proc.  §  893).  But  this  section  is  not  applica- 
ble where  the  adverse  party  is  an  infant,  or  a  person 
judicially  declared  to  be  incapable  of  managing  his 
affairs  by  reason  of  lunacy,  idiocy,  or  habitual  drunken- 
ness ;  or  where  the  testimony  is  to  be  taken  elsewhere 
than  in  the  United  States,  or  in  Canada.  Nor  can  the 
applicant  be  examined  in  his  own  behalf,  as  prescribed 
in  that  section,  except  by  consent  of  the  parties.  (Co. 
Civ.  Proc.  §  895). 

On  the  contest  of  a  will,  where  the  question  arises  as 
to  undue  iniiuence,  a  commission  for  an  oral  examina- 
tion of  witnesses  will  be  issued,  conditioned  on  filing 
specifications,  showing  who  exercised  undue  influence, 
and  confining  the  examination  to  that  point.  {Matter  of 
Kendall,  2  Law  Bull.  51;  Smith  v.  Tallmadge,  3  Law 
Bull.  97). 

Sec.  3.  Open  commission. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pend 
ing  in  the  supreme  court,  a  superior  city  court,  the  city 
court  of  the  city  of  New  York,  or  a  county  court,  the 
parties  may  stipulate,  in  writing,  or  the  court  or  a  judge 
thereof,  or  in  the  supreme  court,  the  county  judge  of  the 
county  where  the  action  is  triable,  may,  in  its  or  his  dis- 
cretion, upon  the  application  of  either  party,  and  upon 
satisfactory  proof  by  affidavit,  that  one  or  more  wit- 
nesses not  within  the  state,  are  material  and  necessary 
in  the  prosecution  or  defense  of  the  action,  make  an 
order,  upon  such  terms  as  it  or  he  deems  proper,  direct- 
ing that  an  open  commission  issue,  or  that  depositions  be 
taken,  as  prescribed  in  section  eight  hundred  and  ninety- 
five,  and  the  following  sections.     (Co.  Civ.  Proc.  §  894). 

This  section,  like  the  preceding  section,  is  not  applica 
ble  where  the  adverse  party  is  an  infant,  or  the  commit- 
tee of  a  person  judicially  declared  to  be  incapable  of 
managing  his  affairs,  by  reason  of  lunacy,  idiocy,  or 
habitual  drunkenness,  or  where  the  testimony  is  to  be 
taken  elsewhere  than  in  the  United  States  or  in  Canada. 
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Nor  can  the  applicant  can  be  examined  in  his  own 
behalf,  except  by  consent  of  the  parties.  (Co.  Civ. 
Proc.  §  895).  An  open  commission  being  troublesome 
and  expensive,  it  should  not  be  ordered  unless  it  satis- 
factorily appears  that  an  ordinary  commission  will  not 
accomplish  the  purposes  sought.  {Dickinson  v.  Bush, 
17  Wkly.  Dig.  17).  The  power  should  not  be  exercised 
except  in  cases  in  which  it  appears  to  be  clearly  neces- 
sary for  the  purpose  of  justice  that  there  should  be  an 
open  commission.  {Heney  v.  Mead,  4  Law  Bull.  10). 
But  the  discretion  of  the  judge  in  granting  or  refusing 
an  open  commission  should  not  be  disturbed  on  appeal, 
unless  it  clearly  appears  it  was  unwisely  exercised. 
{Jones  V.  Hoyt,  10  Abb.  IST.  C.  324;  63  How.  Pr.  94).  In 
the  case  last  cited,  the  fact  that  a  witness,  in  an  action 
for  breach  of  warranty  and  false  representations,  had  sus- 
tained long  continued  business  relations  with  the  de- 
fendant, but  was  unwilling  to  testify,  was  held  sufficient 
to  authorize  an  open  commission.  The  granting  of  an 
open  commission  to  examine  imnamed  witnesses  has  the 
effect  of  practically  changing  the  place  of  trial  from  this 
state  to  the  other,  and  imposes  upon  the  plaintiff  new 
and  unusual  expenses,  and  debars  him  of  the  right  to 
confront  hostile  witnesses  and  cause  them  to  be  cross- 
examined,  except  at  the  cost  of  a  long  journey  and  an 
enforced  delay,  and  involves  a  substantial  right,  and  such 
an  order  is  appealable  to  the  general  term,  who  should 
review  the  case  presented  to  them  upon  its  merits;  and 
a  refusal  by  such  court  to  entertain  the  appeal  is  error 
of  law,  and  is  appealable  to  the  court  of  appeals. 
{Jemison  v.  Citizens''  Savings  Bank,  85  N.  Y.  546).  An 
open  commission  will  not  be  issued  to  examine  within 
the  United  States,  witnesses  who  do  not  reside,  and  who 
at  the  time  of  the  making  of  the  application  are  not  in 
the  United  States,  or  Canada;  unless  such  a  commission 
is  absolutely  necessary  for  the  preservation  of  the  rights 
of  the  moving  party.  {Purdy  v.  Webster,  3  How.  Pr. 
N.  S.  263).  The  restriction  upon  the  power  to  issue  an 
ojien  commission,  when  there  are  infants  who  are  adverse 
parties,  applies  in  a  case  of  an  application  for  such  com- 
mission by  the  contestant  of  the  probate  of  a  will,  where 
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there  are  infant  parties  who  have  an  apparent  interest 
under  the  will  {Bull  v.  KendricJc,  4  Dem.  330);  but 
where  it  is  shown  that  such  infants  would  be  entitled  to 
a  larger  share  in  case  of  intestacy,  their  interest  is  not 
adverse  to  that  of  the  party  making  the  application;  and 
the  surrogate  is  at  liberty  to  direct  such  a  commission. 
(Id). 

Sec.  4.  Commission  by  consent. 

A  commission  may  issue,  or  an  order  to  take  deposi- 
tions may  be  made,  by  consent,  in  a  case  where  either 
may  be  directed  by  the  court  or  a  judge,  as  prescribed  in 
the  Code.  On  filing  a  stipulation  to  that  effect,  signed  by 
the  attorneys  for  the  parties,  the  clerk  must  enter  an  or- 
der accordingly  ;  and  thereupon,  the  attorney  for  the 
party,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon,  or  annex  to  it,  or  the  order  the 
necessary  directions  for  the  execution  and  the  return 
thereof,  according  to  stipulation.  (Co.  Civ.  Proc,  § 
908). 

Sec.  5.  Letters  rogatory. 

Letters  rogatory  may  be  issued  from  either  the  su- 
preme court,  a  superior  city  court,  the  city  court  of  the 
city  of  New  York,  or  a  county  court,  in  its  discretion, 
in  a  case  where  a  commission  may  be  issued,  as  pre- 
scribed in  the  Code,  upon  satisfactory  proof  by  affidavit 
that  there  is  good  reason  to  believe  that  the  ends  of  jus- 
tice will  be  better  promoted  thereby,  than  by  the  issuing 
of  a  commission;  notwithstanding  that  a  commission  can 
be  executed,  in  the  country  to  which  they  are  sent.  Let- 
ters rogatory  can  only  be  issued  to  examine  one  or  more 
witnesses,  upon  written  interrogatories  annexed  thereto; 
which  must  be  framed  and  settled,  and  the  depositions 
must  be  returned,  as  prescribed  with  regard  to  the  interrog- 
atories annexed  to  a  commission,  and  the  depositions  taken 
thereunder.  (Co.  Civ.  Proc,  §  913).  A  commission  to  ex- 
amine witnesses  abroad  is  an  innovation  upon  the  common 
la;w,  and  should  be  strictly  exercised.  {Dwinelle  v.  How- 
land,  1  Abb.  Pr.  87).  Before  the  Code  of  Civil  Procedure, 
it  had  been  held  that  if  the  testimony  could  be  obtained  by 
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an  ordinary  commission,  an  application  for  letters  roga- 
tory would  be  denied  although  there  was  reason  to  be- 
lieve that  the  testimony  taken  by  commission  would,  be 
worthless  {Fronde  v.  Froude,  1  Hun,  76);  but  this  sec- 
tion has  changed  the  rule  as  laid  down  in  that  case. 
Now,  if  it  appears  that  the  ends  of  justice  will  be  pro- 
moted thereby,  letters  rogatory  will  be  issued,  notwith- 
standing that  a  commission  can  be  executed  in  the  foreign 
country.  (Co.  Civ.  Proc,  §  913).  The  only  difference 
between  such  a  commission  and  the  statutory  one  is  that 
it  is  directed  to  a  judicial  tribunal  or  officer  of  a  foreign 
country,  with  a  request  to  summon  the  witnesses  and 
take  testimony,  instead  of  appointing  a  commissioner  to 
take  it.  (1  Greenleaf's  Ev.,  §320).  It  is  not  the  mode 
authorized  by  statute  for  taking  testimony  of  witnesses 
residing  out  of  the  state;  but  it  will  be  issued  if  neces- 
sary to  prevent  a  failure  of  justice;  and  in  such  a  case 
the  power  to  issue  such  a  commission  would  seem  proper, 
if  not  necessary.  {Anonymous^  59  N.  Y.  313).  Where 
the  execution  of  a  commission  in  a  foreign  country  is 
forbidden  by  its  laws,  the  proper  course  of  procedure  is 
to  apply  for  letters  rogatory,  addressed  to  the  courts  of 
the  foreign  country,  requesting  them  to  take  the  deposi- 
tion. {Republic  of  Mexico  v.  Arrangois,  3  Abb.  Pr. 
470;  11  How.  Pr.  1;  Matter  of  the  Petition  of  Jay,  5 
Sand.  674).  Whether  the  circumstances  of  the  case  are 
such  as  to  require  the  exercise  of  this  power,  is  for  the 
court  of  original  jurisdiction  to  determine;  and  it  being 
a  question  of  discretion,  the  determination  of  it  cannot 
be  reviewed  in  the  court  of  appeals.  {Arnnymous,  59 
N.  Y.  313). 

Sec.  6.  Second  commission. 

The  court  will  sometimes  allow  a  second  commission 
to  issue  {Fisher  v.  Dale,  17  John.  343);  as  where  on  the 
first  trial  of  the  case  the  jury  disagreed,  a  second  com- 
mission was  granted  to  prepare  for  the  second  trial.  (Id). 
So  where  on  the  first  commission  a  witness  disclosed  a 
collateral  fact  which  was  material  to  the  applicant,  a 
second  commission  was  issued.  {Nichol  v.  Columbian 
Ins.   Co.  1  Cai.  345).     But  where  the  purpose  of  the 
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•second  commission  is  the  liope  that  the  witness  may 
swear  stronger  or  more  definitely  than  before,  and  there 
is  no  suggestion  that  the  witness  made  a  mistake  in  his 
former  testimony,  or  that  any  new  evidence  has  been 
discovered,  a  second  commission  will  be  denied.  {Raney 
V.  Weed,  1  Barb.  220).  On  the  death  of  a  witness  before 
he  could  be  examined,  a  second  commission  was  allowed 
for  the  purpose  of  obtaining  similar  testimony  from 
■other  vfitnesses.  (Jf  Yickar  v.  Woolcot,  3  Cai.  321). 
Where  the  testimony  of  an  incompetent  witness  was 
'taken,  a  second  commission  was  allowed  to  take  his  tes- 
timony again,  after  the  incompetency  had  been  removed. 
•(  Washington  Bank  v.  Palmer,  2  Sand.  686).  The  pro- 
cedure upon  the  application  for  the  second  commission 
being  the  same  as  on  the  first  application,  it  will  be 
treated  in  the  next  article. 

Sec.  7.  Application  of  provisions  to  other  courts. 

In  so  far  as  they  are  applicable,  the  provisions  of  the 
Code  relating  to  commissions  to  take  depositions  with- 
out the  state,  apply  to  proceedings  in  the  surrogates' 
■courts.  (Co.  Civ.  Proc.  §  2538).  In  as  far  as  the  provi- 
sions apply  to  the  city  court  of  New  York,  they  are 
subject  to  the  following  qualifications: 

1.  The  words  "the  city  and  county  of  New  York,  or 
■either  of  the  counties  of  Richmond,  Kings,  Queens,  or 
Westchester,"  must  be  regarded  as  substituted  in  place 
of  the  words  "the  state,"  wherever  those  words  are 
used,  with  respect  to  the  locality  of  a  witness. 

2.  The  interrogatories  framed  can  only  be  settled  by  a 
justice  of  the  court. 

3.  A  commission  or  order  to  take  depositions,  issued 
or  granted  out  of  such  court,  may  be  executed  either 
within  or  without  the  state.     (Co.  Civ.  Proc.  §  3171), 

ARTICLE  II. 

HOW   AND   UPON  WHAT   TERMS  ORDER  GRANTED. 
SECTION. 

1.  Application  for  the  order. 

■2.  Upon  what  proof  granted. 

:3.  The  order. 

4.  Stay  of  proceedings. 

5.  Opposing  the  motion. 
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Sec.  1.  Application  for  the  order. 

Sub-division  1 — Where  Made. 
In  a  case  specified  in  sub^division  third  of  section 
eight  hundred  and  eighty-eight,  if  the  appeal  has  been 
taken  to  another  court,  the  application  must  be  made  to 
the  court  in  which  the  judgment  was  rendered,  and  an 
order  directing  the  commission  to  be  issued  may  be 
granted  or  refused  in  the  discretion  of  that  court.  In  a 
case  specified  in  either  of  the  other  sub-divisions  of  that 
section,  the  application  may  be  made  to  the  court  or  a 
judge  thereof,  or,  in  the  supreme  court,  to  the  county 
judge  of  the  county  where  the  action  is  triable;  and  id 
must  be  granted,  upon  satisfactory  proof  of  the  facts 
authorizing  it,  unless  the  court  or  judge  has  reason  to 
believe  that  the  application  is  not  made  in  good  faith,  or 
unless  an  order  for  an  open  commission,  or  for  taking 
depositions,  is  made  as  prescribed  in  the  Code.  (Co. 
Civ.  Proc.  §  889).  The  application  for  a  commission  is  a 
motion  in  the  action,  and  can  only  be  made  in  the  dis- 
trict in  which  the  action  is  triable,  or  in  an  adjoining 
county,  except  in  the  first  district,  where  it  must  be 
made  in  that  district.  {Erwin  v.  Voorhees,  26  Barb.  127). 
The  rules  governing  motions  and  orders  generally,  apply 
to  the  application  for  a  commission.  Where  the  order 
is  made  by  a  judge  out  of  court,  it  must  be  entered  in 
the  office  of  the  clerk.  It  shall  be  granted  only  in  a  case 
where  the  court  would  grant  it,  and  upon  the  same 
terms;  and  it  is  subject  to  the  control  of  the  court. 
(Co.  Civ.  Proc.  §  890). 

Sub-division  2 —  When  Made. 
The  application  for  a  commission  with  interrogatories 
annexed  should  be  made  without  unreasonable  delay, 
after  the  applicant  learns  that  the  testimony  will  be  ma- 
terial and  necessary.  The  granting  of  the  commission 
is  almost  a  matter  of  course;  but  it  should  be  applied 
for  promptly;  and  the  court  will  not  interrupt  the  trial 
of  a  case  to  procure  testimony  by  commission,  except  in 
a  clear  case  of  necessity.  {Rathbun  v.  Ingersoll,  34 
Super.  211).  Under  the  former  proctice  a  reasonable- 
period  within  which  to  make  the  application  was  fixed 
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at  twenty  days  after  the  final  joinder  of  issue  {Bank 
of  Charleston  v.  Hurlhut,  1  Sand.  717);  but  under  the 
Code  of  Civil  Procedure,  the  application  for  a  commis- 
sion with  interrogatories  annexed,  or  by  consent  may  be 
made  after  a  party  to  an  action  is  in  default  for  want  of 
an  appearance  or  pleading;  or  before  the  joinder  of  issue, 
in  certain  cases;  or  after  issue  joined;  or  after  final  judg- 
ment; or  pending  an  appeal.  (Co.  Civ.  Proc,  §§  888,. 
908).  The  same  is  true  of  letters  rogatory.  (Co.  Civ. 
Proc,  §  913).  Unreasonable  delay  in  making  the  appli- 
cation will  be  cause  for  denying  the  motion.  {Forrest 
V.  Forrest,  3  Bosw.  661).  But  where  there  is  no  suspic- 
ion of  bad  faith,  although  in  case  of  great  delay,  a  com- 
mission may  be  granted  on  payment  of  costs,  but  with- 
out a  stay  of  proceedings.  {StarhucJc  v.  Hall,  1  How. 
Pr.  56).  If  it  is  apparent  that  the  object  of  the  commis- 
sion is  for  purposes  of  delay,  it  will  not  be  granted,  even 
though  made  in  time.  It  is  a  matter  resting  in  the  dis- 
cretion of  the  court;  and  if  the  court  or  judge  has  reason 
to  believe  that  the  application  is  not  made  in  good  faith, 
the  motion  will  be  denied.  (Co.  Civ.  Proc,  §  889).  A 
commission  to  examine  upon  oral  questions  is  only 
granted  after  an  issue  of  fact  is  joined  in  an  action  in  the 
supreme  court,  a  superior  city  court,  the  city  court  of 
the  city  of  New  York  or  a  county  court.  (Co.  Civ. 
Proc,  §  893).  So  also  in  case  of  an  open  commission. 
(Co.  Civ.  Proc,  §  894). 

SuB-BivisioN  3 — Notice. 
Notice  of  the  application  must  be  given  to  the  adverse 
party  unless  he  is  in  default  for  want  of  appearance. 
(Co.  Civ.  Proc  §  889).  The  rules  regulating  notices  of 
motion  in  actions  apply  to  such  notice.  The  notice 
should  specify  the  kind  of  a  commission  applied  for; 
and  if  a  stay  of  proceedings  is  desired,  it  should  be  so 
stated  in  the  notice  of  motion. 

Sub-division  4 —  By  Whom  Geanted. 
Where  the  application  is  made  upon  an  appeal,  the 
order  may  be  made  only  by  the  court  in  which  the  judg- 
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ment  was  rendered;  but  in  any  other  case  specified  in 
section  eight  hundred  and  eighty-eight,  it  may  be  made 
by  the  court  or  a  judge  thereof,  or  in  the  supreme  court, 
or  count/  court,  by  the  county  judge  of  the  county 
•where  the  action  is  triable  (Co.  Civ.  Proc.  §  889);  and 
where  the  proceeding  is  in  the  surrogate's  court,  it  may 
be  made  by  the  surrogate.  (Co.  Civ.  Proc.  §  2538).  A 
referee  has, no  power  to  issue  a  commission  to  examine 
witnesses,  out  of  the  state;  the  court  only  will  allow  the 
issue  of  the  commission.  {Rathhun  v.  Ingersoll,  34 
Super.  211).  Where  the  order  is  made  by  a  judge  out  of 
court,  it  must  be  entered  in  the  ofBce  of  the  clerk.  It 
shall  be  granted  only  in  a  case  where  the  court  would 
grant  it  and  upon  the  same  terms;  and  it  is  subject  to 
the  control  of  the  court.  (Co.  Civ.  Proc,  §  890).  Where 
the  order  is  issued  by  consent  of  the  parties,  the  order 
must  be  entered,  on  stipulation.  {Mason  &  Hamlin 
Organ  Co.  v.  Pugsley,  19  Hun,  282).  The  sanction  of 
an  order  from  the  court  or  judge,  is  necessary  to  the 
validity  of  the  commission.  If  issued  by  consent  there 
must  still  be  the  order  and  its  entry.  {Id.;  Tracy  v. 
^uydam,  30  Barb.  110).  If  the  motion  is  denied,  it  can- 
not be  renewed  without  leave  of  the  court  or  judge 
{Dollfus  V.  Frosch,  5  Hill,  493);  and  if  denied  by  one 
judge  it  should  not  be  granted  by  another  judge,  or  by 
the  court.     {Allen  v.  Gibbs,  12  Wend.  202). 

£>ec.  Z,  ITpon  Trhat  proof. 

If  the  application  is  made  by  consent,  that  fact  should 
appear  in  the  form  of  a  stipulation,  signed  by  the  attor- 
neys for  the  parties,  which  is  hied,  and  thereupon  the 
clerk  must  enter  an  order.  (Co.  Civ.  Proc.  §  908). 
Where  an  issue  of  fact  is  joined  in  an  action  in  the 
supreme  court,  a  superior  city  court,  the  city  court  of 
the  city  of  New  York,  or  a  county  court,  the  parties 
may  stipulate  in  writing  either  that  a  commission 
shall  issue  to  examine  witnesses  upon  oral  questions  (Co. 
Civ.  Proc.  §  893),  or  that  an  open  commission  issue  to  ex- 
amine any  witnesses  who  may  be  produced  by  either 
party.  (Co  Civ.  Proc.  §§  894,  897).  Where  the  parties 
do  not  consent  or  stipulate  in  writing  to  the  issuing  of  a 
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•commission,  it  should  appear  by  affidavit  to  the  satisfac- 
tion of  the  court  to  which,  or  the  judge  before  whom  the 
application  is  made,  that  the  testimony  of  one  or  more 
witnesses  therein  named,  not  within  the  state,  is  material 
to  the  applicant.  (Co.  Civ.  Proc.  §§  887,  894;  McColl  v. 
Sun  Mut.  Ins.  Co.,  50  N.  Y.  332).  Where  the  applica- 
tion is  for  letters  rogatory,  the  affidavit  should  also  state 
:the  reasons  why  it  is  believed  the  ends  of  justice  will  be 
better  promoted  thereby  than  by  the  issuing  of  a  com- 
mission. (Co.  Civ.  Proc.  §  913).  Unknown  witnesses 
may  be  ordered  to  be  examined,  if  sufficiently  described, 
as,  for  instance,  the  clerks  of  the  plaintiff  at  a  place 
named.  {Shaffer  v.  Wilcox,  2  Hall,  501).  An  affidavit 
that  a  witness  is  material  and  resides  without  the  state  is 
sufficient;  adding  that  the  party  cannot  safely  proceed,  &c. , 
is  surplusage.  {Braclcetl  v.  Dudley,  1  Cow.  209).  If  a  stay 
of  proceedings  is  asked  for,  an  affidavit  of  merits  is  neces- 
ssary.  {Brishan  v.  Hoyt,  1  Wend.  27).  But  if  an  affidavit 
of  merits  has  once  been  filed  in  the  action,  no  other  is  nec- 
-essary;  but  on  making  the  motion,  the  affidavit  should 
.show  such  filing  and  service.  (See  vol.  I,  pp.  196,  197). 
But  where  an  affidavit  of  merits  is  required  to  be  served, 
it  must  state  that  the  party  has  stated  to  his  counsel 
what  he  expects  to  pro-ve  by  the  witnesses  named,  and  as 
to  the  advice  of  counsel.  {Mygatt  v.  Oarrison,  18  Abb. 
-Pr.  292,  note:  Seymour  v.  Strong,  19  Wend.  98).  But  if 
the  affidavit  is  made  by  the  attorney  of  thejDarty,  and  he 
states  that  the  witnesses  are  necessary  and  material,  it  is 
sufficient,  without  swearing  to  the  advice  of  counsel. 
{Beall  V.  Dey,  7  Wend.  513).  In  a  prosier  case  the  affi- 
davit may  be  made  by  counsel,  as  in  case  of  the  absence 
of  the  party  {Deshay  v.  Persse,  9  Abb.  Pr.  289,  note); 
or  by  the  agent  or  attorney  in  fact  {Murray  v.  KirTcpat- 
rick,  1  Cow.  210);  or  by  a  third  person  {Demar  v.  Yan 
Zandt,  2  John.  Cas.  69).  A  party  is  not  bound  to  state  in 
his  affidavit  what  he  intends  to  prove  by  the  witnesses 
whose  testimony  he  seeks  to  procure,  where  there  are  no 
laches,  or  nothing  to  cast  suspicion  upon  the  application 
<{Eaton  V.  North,  7  Barb.  631);  but  if  it  appears  that  the 
testimony  would  not  be  pertinent  to  the  issue,  the  com- 
mission will  be  denied.     {Henry  v.  Henry,  4  Dem.  253). 
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But  if  the  opposite  party  shows  any  reasonable  ground 
for  denying  the  motion,  the  court  will  order  the  party  to 
disclose  by  affidavit  what  he  expects  to  prove;  and  may 
then  either  grant  the  rule  absolutely  or  conditionally, 
unless  the  adverse  party  will  admit  the  facts  sought  to 
be  proved;  and  he  must  admit  the  facts  to  be  true,  and 
not  that  the  witness  will  swear  to  such  facts.  {Banlc  of 
Commerce  v.  Michel,  1  Sand.  687).  '  If  the  attorney  for 
the  adverse  party  offers  to  produce  his  client  on  th& 
trial,  before  the  case  is  called,  such  offer  dispenses  with 
the  necessity  of  issuing  a  commission  for  his  examina- 
tion on  the  part  of  either  party.  {Nightengale  v.  ConL 
Life  Ins.  Co.  2  Law  Bull.  15). 

Sec.  3>  The  order. 

Sub-division  1 — Its  Contents. 

An  order  directing  that  depositions  be  taken,  must 
specify  the  time  within  which  they  must  be  taken,  and 
the  manner  in  which  they  must  be  returned.  It  may 
also  contain  such  additional  directions,  not  inconsistent 
with  section  eight  hundred  and  ninety -nine,  with  respect 
to  the  time  and  manner  of  giving  notice,  as  the  court 
deems  proper.     (Co.  Civ.  Proc.  §  898). 

If  the  order  is  to  examine  upon  oral  questions,  the 
court,  or  judge  may  direct  in  the  order,  that  the  commis- 
sion issue  without  written  interrogatories,  and  that  the 
depositions  be  taken  upon  oral  questions;  or  that  the 
commission  issue  to  take  the  depositions  of  one  or 
more  witnesses,  designated  in  the  order,  partly  upon 
oral  questions,  and  partly  upon  written  interrogatories;^ 
or  to  take  the  deposition  of  one  or  more  witnesses  desig- 
nated in  the  order,  upon  oral  questions,  and  one  or  more 
witnesses  designated  in  the  order,  upon  written  inter- 
rogatories. (Co.  Civ.  Proc.  §  893).  The  order  should  be 
specific  as  to  what  may  be  done  under  it;  it  should  state 
the  kind  of  commission,  the  party  or  parties  to  whom 
the  commission  issue,  the  state  or  country  where  it  is  to 
be  executed,  and  the  names  of  the  witnesses  to  be  exam- 
ined, if  they  can  be  ascertained  {Wright  v.  Jessup,  3 
Duer,  642);  unless  it  is  an  open  commission  (Co.  Civ. 
Proc.  §  897);  and  if  the  examination  is  to  be  restricted  to 
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any  particular  subject  or  question,  such  restriction 
shoud  be  stated.  As  in  an  action  of  interpleader,  a  com- 
mission to  take  the  testimony,  where  one  defendant  de- 
nies the  right  of  interpleader,  should  be  confined  to  the 
issues  between  the  plaintiff  and  the  one  defendant,  and 
not  extended  to  issues  which  may  arise  between  the  de- 
fendants, if  it  is  decided  that  an  interpleader  is  proper. 
{Kemp  V.  Dickinson,  22  Hun,  593).  Unless  the  parties 
stipulate  in  writing,  the  order  may  prescribe  how  the 
commission  shall  be  returned.  (Co.  Civ.  Proc.  §§  892, 
898).  Formerly,  if  such  directions  were  contained  in  the 
order,  they  Were  void;  but  under  the  Code,  they  may  be 
contained  in  the  order;  and  where  the  order  is  to  take 
depositions,  as  distinguished  from  a  commission,  they 
must  be  contained  in  the  order.  (Co.  Civ.  Proc.  §  898). 
If  they  are  not  contained  in  the  order,  then  the  judge 
upon  settling  the  interrogatories  must  endorse  them  upon 
the  commission.  (Co.  Civ.  Proc.  §  802).  The  court  or 
judge,  granting  the  order  may  impose  such  terms  as  jus- 
tice requires,  and  all  such  matters  should  be  stated  in 
the  order.  (Co.  Civ.  Proc.  §  889).  Where  an  order  is 
granted  for  the  issue  of  a  commission  to  a  foreign  coun- 
try, if  it  satisfactorily  appears,  by  affidavit,  that  the  wit- 
ness does  not  understand  the  English  language,  the  order 
for  the  commission  may,  in  the  discretion  of  the  court, 
or  judge,  direct  that  written  interrogatories  annexed 
thereto,  by  way  of  direct  and  cross-examination,  be 
framed  in  the  English  language,  and  also  in  a  foreign 
language;  that  only  the  interrogatories  framed  in  the 
foreign  language  be  put  to  the  witness;  and  that  his  an- 
swers be  taken,  and  the  certificates  be  made  out  in  the 
same  language.  Such  an  order  must  provide  for  the 
payment,  by  the  applicant,  to  the  adverse  party,  of  a 
reasonable  sum,  fixed  therein,  for  the  expense  of  pro- 
curing the  interrogatories,  in  his  behalf,  to  be  translated. 
(Co.  Civ.  Proc.  §  912).  There  should  be  endorsed  on,  or 
annexed  to  each  certified  cojjy  of  an  order  to  take  depo- 
sitions, a  copy  of  sections  nine  hundred,  nine  hundred 
and  one  and  nine  hundred  and  two  of  the  Code,  which 
contain  instructions  as  to  how  the  depositions  are  to  be 
taken,  how  the  commission  or  order  should  be  executed, 
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and  returned,  and  the  form  of  tlie  certificate  of  execu- 
tion. (Co.  Civ.  Proc.  §§  900,  901).  The  order  directing- 
a  commission  is  reviewable  in  the  general  term,  as  it  af- 
fects a  substantial  right.  {Rathbun  v.  Ingersoll,  34 
Super.  211). 

StJB-DivisioN  2 — Teems. 

Upon  granting  the  order,  the  court  or  judge  may,  in 
any  case,  impose  such  terms  as  justice  requires.  (Co. 
Civ.  Proc.  §§  889,  894).  Where  notice  of  trial  is  not 
given  until  after  notice  of  motion  for  a  commission  tO' 
examine,  and  there  is  no  complaint  of  delay,  costs  will 
not  be  imposed  {BroJcaw  v.  Bridgman,  6  How.  Pr.  114);. 
but  where  the  motion  papers  are  served  after  notice  of 
trial,  or  after  unnecessary  delay,  he  must  offer  to  pay 
the  adverse  party's  costs  up  to  that  time,  or  he  will  be 
charged  on  the  motion  with  all  of  the  adverse  party's 
costs  of  preparing  for  trial.  (Id).  If  the  granting  of 
a  commission  is  likely  to  produce  great  injury  to  the 
adverse  party,  terms  will  be  imposed;  and  in  extreme 
cases  the  commission  may  be  wholly  refused.  {Ring  v. 
Mott,  2  Sand.  682).  The  motion  should  be  denied  if  the 
merits  of  the  defense  are  doubtful ;  or  the  court  may 
impose  as  a  condition  of  allowing  the  commission  that 
the  moving  party  give  security  by  paying  money  into 
court.  (Ablon  v.  BarTiey,  1  Leg.  Obs.  154).  In  case  it 
would  cause  great  delay,  the  court  may  require  a  party 
to  disclose  the  facts  he  expects  to  i)rove;  and  if  the- 
other  party  stipulate  to  admit  those  facts  to  be  true 
the  motion  will  be  denied.  {Bank  of  Commerce  v. 
Michel,  1  Sand.  687).  But  even  in  case  of  great  delay, 
where  there  was  no  suspicion  of  bad  faith,  the  court 
granted  the  application  for  a  commission,  on  the  pay- 
ment of.  the  adverse  party's  costs,  but  without  a  stay  of 
proceedings.  (-S'^t-Smc/i:  v.  iZaZZ,  1  How.  Pr.  56).  Where  an 
application  was  made  by  the  defendant  for  a  commission 
to  issue  with  a  stay  of  proceedings,  after  the  plaintiff 
had  prepared  the  case  for  trial  and  was  expecting  to  pro- 
ceed to  a  hearing  the  next  day  after  the  papers  were 
served,  the  court  granted  the  motion  with  the  stay,  on 
payment  by  the  defendant  of  the  costs  down  to  the  time 
of   the  stay,  and  the  costs  of   opposing  the  motion. 


COMMISSIONS   WITHOUT  THE  STATE.  47 

{Pomeroy  \.  Lownshury,  1  How.  Pr.  28).  A  stay  of 
proceedings  may  be  imposed,  as  terms,  upon  the  granting 
of  the  order,  so  as  to  enable  the  adverse  party  to  meet 
the  testimony,  or  prepare  additional  proof;  and  it  is  al- 
ways best  to  impose  it  as  a  condition,  if  required  by  the 
adverse  party,  in  order  to  meet  any  newly  developed  tes- 
timony. Where  the  motion  is  for  an  oral  commission 
the  order  directs  that  the  commission  issue  with  leave  to^ 
the  adverse  party  to  cross-examine,  upon  his  stipulating, 
to  pay  all  the  expenses  attendant  upon  such  cross  exam 
ination,  and  with  leave  to  the  applicant,  to  a  redirect  ex- 
amination, he,  however,  to  pay  the  expenses  thereof  as 
well  as  of  the  original  direct  interrogatories.  {Smith  v. 
Tallmadge,  3  Law  Bull.  97).  Where  the  order  is  to  take 
depositions  in  a  foreign  language,  it  must  provide  for  the 
payment,  by  the  applicant,  to  the  adverse  party,  of  a 
reasonable  sum  fixed  therein,  for  the  expense  of  procur- 
ing the  interrogatories  in  his  behalf,  to  be  translated. 
(Co.  Civ.  Proc.  §  912).  It  is  common  practice  to  insert 
in  the  order  a  certain  amount  as  costs  of  the  motion,  to 
abide  the  event. 

The  order  is  entered  in  the  office  of  the  clerk  of  the- 
county  where  the  action  is  triable;  and  is  subject  to  the 
control  of  the  court.     (Co.  Civ.  Proc.  §§  898,  890). 

Sec.  4.  Stay  of  proceedings. 

Although  the  granting  of  the  motion  is  almost  a  mat- 
ter of  course,  it  is  not  an  absolute  right;  but  when  it  is 
applied  for  without  laches  or  unreasonable  delay,  the 
order  is  usually  accompanied  by  a  stay  of  proceedings 
for  such  time  as  may  be  required  for  its  due  execution. 
{RatTibun  v.  Ingersoll,  34  Super.  211).  Where  it  ap- 
pears that  the  case  is  not  free  from  delay,  and  that  great 
injustice  would  result  from  the  stay,  it  should  not  be 
granted;  but  if  the  case  is  free  from  delay,  and  great- 
injustice  would  result  to  the  applicant  from  denying  it, 
a  stay  will  usually  be  granted.  {Forrest  v.  Forrest, 
3  Bosw.  661).  A  stay  of  proceedings  is  not  usually 
granted  where  it  will  occasion  great  delay  or  injury. 
(Id. ;  StarlucTc  v.  Hall,  1  How.  Pr.  56).  The  order  for  a 
commission  is  not^er  se  a  stay  of  proceedings  {Maynard- 
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V.  Chapin,  7  Wend.  520);  if  so  intended,  the  court  or 
judge  should  so  state  in  the  order.  (Id).  A  stay  will 
not  be  refused  upon  affidavit  that  the  witnesses  named  are 
incompetent;  the  court  will  leave  the  question,  as  to  their 
competency,  to  be  determined  at  the  trial.  (Graves  v. 
Delaplaine,  11  John.  200).  The  court  will  usually  stay 
the  proceedings  until  the  return  of  the  commission.  It 
is  said  in  an  unreported  case:  *'  The  granting  or  refusing 
of  the  stay  is  in  the  discretion  of  the  court  or  judge  to 
whom  the  application  is  made;  but  perhaps  the  court 
would  review  an  order  refusing  to  stay  the  proceedings 
until  the  return  of  a  commission."  (Thatcher  v.  Bennett, 
1  Bliss  Code  [2d  Ed.]  743). 

Sec.  5.  Opposing  the  motion. 

The  application  may  be  opposed  by  the  adverse  party, 
if  he  can  show  reasonable  grounds  why  it  should  be 
denied;  as,  that  there  was  not  due  notice  of  the  applica- 
tion; or  that  the  motion  is  not  regularly  made;  or  that  it 
will  cause  great  delay;  or  by  showing  bad  faith  in  mak- 
ing the  application.  Proof  that  the  party  could  obtain 
the  same  evidence  from  resident  witnesses  may  tend  to 
show  bad  faith,  but  it  is  not  conclusive,  as  the  party  has 
a  right  to  select  such  witnesses  as  he  believes  will  testify 
most  favorably  for  him.  (Adams  v.  Corfield,  28  L.  J. 
(Exch.)  31).  The  party  opposing  may  stipulate  to  admit 
the  facts  sought  to  be  proved  by  the  witnesses;  in  which 
case  the  motion  will  be  denied;  but  the  stipulation  must 
be  to  admit  the  facts;  not  that  the  witness  will  swear  to 
the  facts.  (Bank  of  Commerce  v.  Michel,  1  Sand.  687). 
If  the  adverse  party  shows  that  the  expense  of  such 
commission  will  exceed  the  amount  in  controversy,  it  is 
good  ground  to  oppose  the  motion.  (Mitchell  v.  Mont- 
gomery, 4  Sand.  676).  So,  also,  if  it  appears  that  the 
application  is  made  for  any  improper  purpose,  it  should 
be  denied.  (OlarJc  v.  Candee,  29  Hun,  139).  If  it  is 
made  to  appear  by  the  opposing  afiidavits  that  the  evi- 
dence sought  is  not  material,  the  motion  will  be  denied, 
but  the  moving  party  will  usually  have  leave  to  renew  it 
on  new  affidavits,  showing  what  is  expected  to  be  proved 
by  the  witnesses.     (Rogers  v.  Rogers,  7  Wend.  514). 
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ARTICLE  ni. 

PREPARING  AND   SETTLING   INTERROGATORIES. 
SECTION. 

1.  How  prepared. 

2.  How  settled. 

Sec.  1.  Ho-w  prepared. 

If  the  order  direct  that  a  commission  issue  to  examine 
upon  written  interrogatories,  tlie  applicant  should  pro- 
ceed at  once  to  draw  up  his  interrogatories.  In  pre- 
paring them,  if  the  order  limits  the  scope  of  the  inquiry 
to  certain  specified  questions,  he  should  be  careful  not 
to  include  other  matters  in  his  interrogatories.  Care 
should  also  be  taken  not  to  put  any  questions  which 
either  in  substance  or  in  form  would  be  inadmissi- 
ble, if  put  to  a  witness  on  his  examination  in  chief  at 
the  trial;  as  it  is  the  duty  of  the  judge  in  settling  the  in- 
terrogatories to  refuse  to  permit  any  such  questions  to 
be  put.  {MaDconald  v.  Oarrison,  9  Abb.  Pr.  178). 
Whether  or  not  an  answer  to  a  leading  question  can  be 
made  on  the  trial,  is  in  the  discretion  of  the  court,  and 
for  that  reason  in  framing  the  interrogatories  care  should 
be  taken  that  they  are  not  objectionable  in  that  regard. 
Usually  the  last  interrogatory  is  in  the  form  of  a  general 
interrogatory,  in  which  the  witness  is  asked  if  he  knows 
of  anything  concerning  the  matters  in  question  that  may 
tend  to  the  benefit  and  advantage  of  the  party;  and  if  so, 
declare  the  same  fully  and  at  large  as  if  particularly  in- 
terrogated concerning  the  same.  That  is  a  perfectly 
proper  form  of  inquiry.  {IlcCarthy  v.  Edwards,  24 
How.  Pr.  236).  But  if  the  examination  is  limited  to  a 
specific  inquiry,  such  general  interrogatory  should  also 
be  limited  in  the  like  manner. 

The  cross  interrogatories  should  be  prepared  by  the 
adverse  party  in  the  same  manner  as  the  direct;  and  it  is 
proper  practice  to  serve  with  the  notice  of  settlement, 
copies  of  the  proposed  interrogatories;  although  it  seems 
that  it  is  not  necessary;  and  even  if  so  served,  addi- 
tional interrogatories  may  be  proposed  at  the  time  of 
settlement. 
7 
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Sec.  2.  Eoyr  settled. 

Unless  the  interrogatories,  to  be  annexed  to  the  com- 
mission, are  settled  by  consent  of  the  parties,  they  must 
be  settled,  upon  notice,  by  the  Judge  of  the  court,  or,  in 
the  supreme  court,  by  the  county  Judge  of  the  county 
where  the  action  is  triable,  as  prescribed  in  the  general 
rules  of  practice.  (Co.  Civ.  Proc.  §  891).  In  the  citj^ 
court  of  the  city  of  New  York,  the  interrogatories  can 
be  settled  only  by  a  Justice  of  that  court.  (Co.  Civ, 
Proc.  §  3171).  Section  eight  hundred  and  ninety-one,, 
above  cited,  provides  that  the  interrogatories  must  be  set- 
tled as  prescribed  in  the  general  rules  of  practice;  but 
as  the  general  rules  of  practice  contain  no  directions  con- 
cerning such  settlement,  they  are  still  to  be  settled  ac- 
cording to  the  ordinary  course  of  practice  which  pre- 
vailed before  the  adoption  of  the  Code.  Either  party 
must  be  allowed  to  insert  therein  any  question  pertinent 
to  the  issue  which  he  proposes.  (Co.  Civ.  Proc.  §  892). 
That  right  the  judge  cannot  curtail  or  deny;  but  he  must 
allow  every  such  question.  His  decision  in  settling  the 
interrogatories  is  an  order  (Co.  Civ.  Proc.  §  767),  and  if 
he  disallows  a  pertinent  question,  it  affects  a  substantial 
right,  and  is  therefore  appealable.  (Co.  Civ.  Proc.  §§ 
1347,  1348;  Uline  v.  JV.  T.  O.  and  H.  R.  R.  R.  Co.,  79 
N.  Y.  176).  He  may,  however,  disallow  questions  not 
pertinent,  and  has  authority  to  determine  whether  a 
question  is  pertinent  or  not.  The  phrase  "pertinent  to 
the  issue  "  means  the  same  as  pertinent  to  the  case.  The 
Judge  should  use  his  discretion  and  authority  sparingly 
in  excluding  questions;  as  he  cannot  tell  what  the  exigen- 
cies of  the  trial  may  be,  nor  precisely  what  facts  will  be- 
come important;  therefore  he  should  insert  all  pertinent 
questions,  although  a  Judge  sitting  at  the  trial  might,  in 
the  exercise  of  his  discretion  there,  exclude  them.  (Id). 
But  if  a  question  would  be  clearly  inadmissible  on  the 
trial,  the  Judge  should  disallow  it.  {MacDonald  v.  Oar- 
rison,  9  Abb.  Pr.  178).  The  case  last  cited  holds  that 
the  settlement  of  interrogatories  is  equivalent  to  passing 
upon  questions  propounded  to  a  witness,  when  called  to 
testify  at  the  trial;  but  it  will  be  borne  in  mind  that  the 
discretionary  power  of  the  Judge  at  the  trial  is  muck 
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greater  than  that  of  the  judge  who  settles  the  interroga- 
tories; and  the  latter  should  pot  exclude  a  question  un- 
less clearly  inadmissible.  (  Uline  v.  N.  J,  C,  and  H.  R. 
R.  R.  Co.,  79  N,  Y.  175).  A  safe  test  is,  will  the  answer 
which  is  sought  be  pertinent  to  the  is§ue,  and  if  ad- 
mitted, should  it  influence  the  court  in  its  decision. 
{Estate  of  Bristol,  N,.  Y.  Daily  Reg.  Feb.  10,  1881).  All 
objections  to  the  proposed  interrogatories  which  go  to 
the  relevancy  or  substantial  competency  of  the  evidence, 
should  be  left,  so  far  as  possible  to  be  disposed  of  at  the 
trial;  for  the  settlement  of  interrogatories  is  subject  to  all 
legal  objections  and  exceptions  upon  the  trial  {Oelpcke  v. 
Quentell,  1  Law  Bull.  1;  Co.  Civ.  Proc.  §  911).  so  where 
a  question  was  leading,  the  question  was  allowed,  the 
adverse  party  being  permitted  to  make  this  objection  upon 
the  trial  {Fleming  v.  HollenbacTc,  7  Barb,  271).  While 
however  any  objections  to  the  form  of  the  interroga- 
tories may  be  taken  upon  the  trial,  they  are  not  regarded 
with  favor  and  are  usually  overruled  unless  a  special 
reason  is  shown  for  sustaining  them.  If  the  questions 
proposed  are  objectionable  in  form,  and  it  is  desired  to 
raise  the  question,  the  better  course  would  be  to  take  the 
objection  at  the  settlement  and,  if  the  objectionable  ques- 
tion is  allowed,  procure  the  judge  settling  the  interrogato- 
ries to  note  upon  the  interrogatories  the  fact  that  objection 
was  taken  to  their  form,.  Upon  the  settlement  being  com- 
pleted, the  judge  must  endorse  upon  the  interrogatories 
his  allowance  of  them,  and  annex  them  to  the  commission, 
(Co,  Civ.  Proc,  §  892).  Of  course  where  the  interrogato- 
ries are  consented  to  by  stipulation  there  is  no  occasion 
for  further  settlement.  Where  the  commission  is  to  ex- 
amine a  person  in  a  foreign  language,  the  order  directs 
that  the  interrogatories  be  framed  in  the  English  Ian 
guage,  and  also  in  the  foreign  language,  and  the  judge 
who  settle.s  them  must  settle  them  in  both  languages- 
and  he  may  call  in  the  assistance  of  one  or  more  experts 
to  translate  the  interrogatories.  (Co.  Civ.  Proc,  §  91 2>, 
Interrogatories  to  accompany  letters  rogatory  are  framed 
and  settled  in  the  same  manner  as  those  to  be  annexed 
to  a  commission.     (Co,  Civ.  Proc.  §  913), 
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ARTICLE  IV. 

THE   COMMISSION. 
SECTION 

1.  Its  form  and  contents 
3,  To  whom  issued. 

Sec.  1.  Its  fttrm  and  contents  > 

The  commission  is  a  formal  instrument-  issuing  from 
the  court,  in  the  name  of  the  people,  and,  theoretically, 
is  prepared  by  the  clerk,  but  generally  in  practice  it  is 
prepared  by  the  attorney  for  the  applicant.  It  is  issued 
under  the  seal  of  the  court,  directed  to  a  person  or  per- 
sons therein  named  as  commissioners,  authorizing  them 
to  examine  certain  witnesses  named  therein,  upon  inter- 
rogatories annexed;  or,  if  the  order  directs  that  the  com- 
mission shall  be  oral  or  open,  the  commission  should 
recite  such  facts.  An  open  commission  must  be  directed 
to  one  or  more  persons,  named  therein,  and  must  author- 
ize them  or  any  one  of  them,  to  examine  any  witness 
who  may  be  produced  by  either  party  on  or  before  a  day 
specified  therein,  upon  oral  questions  to  be  put  to  the 
witness,  when  he  is  produced;  to  take  and  certify  the 
deposition  of  each  witness  so  examined;  and  to  return 
the  same  and  the  commission,  immediately  after  the  ex- 
piration of  the  time  limited  for  the  production  of  wit- 
nesses, according  to  the  directions,  given  in  or  with  the 
commission,  (Co.  Civ,  Proc.  §  897).  Where  the  com- 
mission is  taken  by  consent  of  parties  pursuant  to  a 
stipulation,  the  attorney  for  the  party  procuring  the 
order,  may  insert  in  the  commission,  or  indorse  upon  or 
annex  to  it,  or  to  the  order,  the  necessary  directions  for 
the  execution  and  return  thereof,  according  to  the  stipu- 
lation. (Co.  Civ.  Proc.  §  908),  The  Code  provides  that, 
unles-3  the  parties  stipulate  in  writing,  or  the  order  grant- 
ing the  commission  prescribe  how  it  shall  be  returned, 
the  judge  must  indorse  upon  the  commission  the  proper 
directions  for  that  purpose,  (Co.  Civ.  Proc.  §  892)  It 
is  signed  by  the  clerk;  but  the  signature  of  the  clerk  is 
not  essential  if  the  judge  signs.  {Ooodyear  v.  Yosburgh, 
41  How,  Pr.  421).     The  case  last  cited  holds  that  there  is 


COMMISSIONS   WITHOUT  THE  STATE.  63 

no  case  in  which  the  signature  of  the  clerk  is  essential  to 
the  validity  oi  the  commission  to  take  testimony.  It 
may  also  be  signed  by  the  attorney  for  the  applicant. 
Annexed  to  the  commission  (or  what  is  more  common, 
endorsed  in  printing  upon  it)  must  be  a  copy  of  sections 
nine  hundred,  nine  hundred  and  one,  and  nine  hundred 
and  two  of  the  Code  of  Civil  Procedure,  which  give 
directions  as  to  the  manner  in  which  the  commission 
shall  be  executed  and  returned.  (Co.  Civ.  Proc.  §§  900, 
901).  But  the  omission  to  annex  a  copy  of  these  sections 
is  unimportant  if  the  execution  is  correct.  ( Williams  v. 
Eldridge,  1  Hill,  249).  The  commission  should  name 
the  witnesses,  if  so  directed  in  the  order;  but  where  the 
names  of  the  witnesses  are  unknown  to  the  party,  if  they 
are  sufficiently  described  and  their  evidence  is  shown  to 
be  material,  the  commission  may  be  issued,  describing 
them;  as,  for  example,  the  clerks  of  the  plaintiff,  at  a 
place  named.  {Shaffer  v.  Wilcox,  2  Hall,  502).  So  also, 
where  the  testimony  is  desired  to  prove  a  distinct  fact, 
the  commission  may  be  issued  to  take  the  testimony  of 
such  witnesses  as  may  be  produced  to  testify  to  the  fact, 
even  though  the  names  of  such  witnesses  be  not  inserted 
in  the  commission  at  the  time  ofits  issue;  but  this  will  be 
allowed  only  in  special  cases.  {McMaJion  v.  Allen,  18 
Abb.  Pr.  292).  As  a  general  rule,  the  witnesses  must  be 
named  in  it,  and,  except  in  open  commissions,  this  rule 
is  never  departed  from,  except  in  very  special  circum- 
stances; and  never,  when  with  reasonable  diligence,  the 
names  could  be  ascertained.  ( Wrighi  v.  Jessup,  3 
Duer,  642).  Where  a  wrong  name  was  given,  the  wit- 
ness intended  to  be  named  could  not  be  examined. 
{Brown  v.  Soutliwortli,  9  Paige,  351).  The  requirement 
that  the  commission  be  issued  under  seal  is  not  pre- 
scribed by  the  Code,  but  is  held  to  be  essential  in  the 
following  cases  {Ford  v.  Williams,  24  N.  Y.,  359; 
Tracy  v.  Suydam,  30  Barb.  110;  Whitney  v.  Wyncoop, 
4  Abb.  Pr.  370;  Mason  &  II.  Organ  Co.  v.  Pugsley,  19 
Hun,  282).  But  where  the  parties  stipulated  that  the 
"annexed  commission  issue"  the  absence  of  a  seal  was 
held  to  be  waived.    {Qhur chill  v.  Carter,  15  Hun,  385). 
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Sec.  2.  To  f^hom  issued. 

Where  a  commission  is  issued,  accompanied  by  writ- 
ten interrogatories,  it  may  be  issued  to  one  or  more  com- 
petent persons  named  therein.  (Co.  Civ.  Proc.  §  887). 
It  should  be  issued  to  a  person  or  persons  having  suffi- 
cient competency  and  prudence  to  properly  execute  it 
and  return  it  according  to  the  directions  contained  in  it. 
In  an  action  for  a  divorce,  a  commission  should  not  be 
directed  to  any  person  named  by  the  plain tiflE' s  attorney; 
as  to  do  so  would  be  contrary  to  the  spirit,  if  not  to  the 
letter,  of  general  rule  seventy- three;  as  the  commission 
stands  in  the  place  of  an  ordinary  reference.  {Reed  v. 
Heed,  ]Sr.  Y.  Daily  Reg.  March  26,  1884).  As  a  usual 
thing  the  moving  party  names  the  commissioners;  and 
other  names  are  only  substituted  on  cause  shown.  {Har- 
ris V.   Wilson,  2  Wend.  627). 

A  deposition  may  be  taken,  pursuant  to  such  order 
(to  examine  without  written  interrogatories),  before  a 
person  mutually  agreed  upon  by  the  parties,  or  a  chan- 
cellor, or  a  judge  of  the  court  of  record,  or  the  mayor  or 
other  chief  magistrate  of  a  city,  or  a  justice  of  the  peace  , 
of  the  state  or  territory,  where  the  witness  is;  who  is 
not  counsel  or  attorney  for  either  party,  and  would  not 
be  disqualified  by  reason  of  affinity  or  consanguinity  to 
a  party,  or  interest  in  the  event,  from  serving  as  a  juror 
npon  the  trial  of  the  action  within  the  state.  (Co.  Civ. 
Proc.  §  899). 

A  commissioner  to  take  testimony  should  be  a  person 
who  has  no  bias  or  prejudice  in  regard  to  the  litigants  or 
the  cause.  A  party  is  entitled  as  a  matter  of  right  to 
the  appointment  of  a  fair  unbiased  commissioner;  and  if 
he  thinks  that  the  right  has  been  denied  him,  he  may 
procure  the  order  to  be  reviewed  by  appeal,  without 
waiting  for  a  return  of  the  deposition,  and  then  moving 
to  suppress  it.  {McLean  v.  Adams,  45  Hun,  189).  But 
the  court  will  not  receive  objections  to  the  commission- 
ers' names  upon  the  mere  suggestion  of  the  adverse 
party;  there  must  be  an  affidavit,  and  the  grounds  of  ob- 
jection stated  {Biays  v.  Merrihew,  3  John.  251);  and 
such  objections  should  be  made  promptly.  The  party 
cannot  first  object  to  them  on  an  application  to  postpone 


COMMISSIONS   WITHOUT   THE   STATE.  55 

the  cause.  {Townsend  v.  N.  T.  Ins.  Co.,  1  Cai.  4).  The 
statute  does  not  require  that  the  commissioners  should 
reside  without  the  state.  {Jackson  v.  Yan  Loon,  3  Cai. 
105). 

ARTICLE  V. 

COMMISSION,  HOW  EXECUTED. 

SECTION. 

1.  Notice. 

2.  Who  may  be  examined. 

3.  How  dt-positions  taken. 

4.  Certificate  of  execution. 

5.  Return  of  commission. 

Sec.  1.  Notice. 

Where  a  commission  is  issued  to  take  testimony  with- 
out written  interrogatories  as  prescribed  in  sections 
eight  hundred  and  ninety-three  or  eight  hundred  and 
ninety-four  of  the  Code,  notice  of  the  time  and  place 
of  the  examination  of  a  witness,  by  virtue  thereof, 
naming  the  witness,  must  be  served  as  prescribed 
in  section  eight  hundred  and  ninety -nine  of  the  Code. 
■(Co.  Civ.  Proc.  §  896).  Written  notice  of  the  time  and 
place  of  taking  a  deposition,  specifying  the  name  of 
the  witness  and  the  person  before  whom  it  will  be  taken, 
must  be  served  by  the  party,  at  whose  instance  it  is 
taken,  upon  the  attorney  for  the  adverse  party.  The 
time  for  serving  such  notice  must  be  at  least  five  judi- 
cial days  before  the  deposition  is  taken;  and  one  judicial 
day  in  addition,  for  each  fifty  miles  by  the  usual  route 
of  travel,  between  the  residence  of  the  attorney  for  the 
adverse  party,  and  the  place  where  the  deposition  is 
to  be  taken.     (Co.  Civ.  Proc.  §  899). 

Sec.  2.  Who  may  be  examined. 

Any  competent  person,  not  within  the  state,  whose 
testimony  is  material  to  the  applicant,  may  be  examined; 
the  applicant,  or  any  other  party  to  the  action,  may  be 
thus  examined.  (Co.  Civ.  Proc.  §  887).  Where  an  open 
commission  has  issued,  any  witness  who  may  be  pro- 
duced by  either  party,  on  or  before  the  day  specified 
therein,  may  be  examined,  upon  oral  questions  to  be  put 
to  the  witness  when  he  is  produced.     (Co.  Civ.  Proc.  § 
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897).  But  where  a  commission  is  issued  to  take  deposi- 
tions without  written  interrogatories,  or  partly  upon  oral 
questions,  and  partly  upon  written  interrogatories,  the 
applicant  cannot  be  examined  in  his  own  behalf,  except 
by  consent  of  the  parties.     (Co.  Civ.  Proc.  §  895). 

Sec.  3.  How  despositions  taken. 

Upon  the  examination  of  a  witness,  without  written 
interrogatories,  by  virtue  of  a  commission,  or  of  an  order 
to  take  depositions,  the  commissioner,  or  the  person 
before  whom  the  deposition  is  taken,  must  take  down, 
or  cause  to  be  taken  down,  as  prescribed  in  section  nine 
hundred  and  one  of  the  Code,  the  substance  of  the  wit- 
ness's testimony;  unless  he  is  directed  in  the  commis- 
sion or  the  order,  or  required  by  the  person  appearing 
for  either  party,  to  insert  in  the  deposition  any  or  all 
of  the  questions  or  answers,  word  for  word.  Unless  the 
commission  or  order  otherwise  directs,  the  person  ap- 
pearing for  either  party,  may  ask  any  question,  which 
he  deems  proper,  and  the  witness's  answer  must  be 
taken  accordingly,  the  objections  thereto  being  reserved, 
without  being  specified  at  the  time  of  examination.  (Co. 
Civ.  Proc.  §  900). 

The  person  to  whom  a  commission  is  directed,  or  be- 
fore whom  a  deposition  is  taken,  unless  otherwise  ex- 
pressly directed  in  the  .commission  or  in  the  order  for 
taking  the  deposition,  must  execute  the  commission  or 
order  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  ex- 
amined, an  oath  or  affirmation  to  testify  the  truth,  the 
whole  truth,  and  nothing  but  the  truth,  as  to  the  mat- 
ters respecting  which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to 
writing,  or  cause  it  to  be  reduced  to  writing,  by  a 
disinterested  person.  After  it  has  been  carefully  read 
to,  or  by  the  witness,  it  must  be  subscribed  by  the 
witness. 

3.  If  an  exhibit  is  produced  and  proved,  the  exhibit, 
or,  if  the  witness,  or  other  pjerson  having  it  in  his  cus- 
tody, does  not  surrender  it,  a  copy  thereof  must  be 
annexed  to  the  deposition  to  which  it  relates,  subscribed 
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by  the  witness  proving  it,  and  numbered  or  otherwise 
identified,  in  writing  thereupon,  by  the  commissioner,  or 
person  taking  the  deposition,  who  must  subscribe  his 
name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition, 
must  subscribe  his  name  to  each  half  sheet  of  the  deposi- 
tion; he  must  annex  all  the  depositions  and  exhibits  to 
the  commission,  or  to  a  certified  copy  of  the  order  for 
taking  the  deposition,  with  the  certificate  specified  in 
section  nine  hundred  and  two  of  the  Code;  and  he  must 
close  them  up  under  his  seal,  and  address  the  packet,  to 
the  clerk  of  the  court,  at  his  ofiicial  residence.  Where  a 
commission  is  directed  to  two  or  more  persons,  one  or 
more  of  them  may  execute  it  as  prescribed  in  this  sec- 
tion and  section  nine  hundred  and  two.  (Co.  Civ.  Proc. 
§  901).  When  a  commission  is  directed  to  two,  either  or 
both  of  them  being  authorized  thereby  to  execute  it, 
either  may  execute  it.  And  if  the  return  is  only  by  one, 
it  will  be  presumed  that  he  alone  was  present  at  its  ex- 
ecution. {Williams  v.  Eldridge,  1  Hill,  249).  Each, 
interrogatory  should  be  specifically  answered,  and  a 
reference  to  answers  given  to  a  former  interrogatory, 
particularly  on  cross  examination  is  not  proper;  the 
party  examining  is  entitled  to  demand  an  answer  to  the 
particular  interrogatory.  ( Union  Bank  of  Sandusky  v. 
Torrey,  2  Abb.  Pr.  269).  A  witness  saould  not  be 
allowed  to  come  to  the  examination  with  answers  all 
written  down  {Underliill  v.  Yan  Cortlandt^  2  John. 
Ch.  339);  nor  should  his  answers  be  shaped  for  him  by 
the  attorney  for  the  party  prior  to  his  examination;, 
although  that  of  itself,  is  not  a  fatal  objection  to  the  tes- 
timony. {Com.  Bank  of  Penn.  v.  Union  Bank,  11  N", 
Y.  203).  Where  letters  were  produced  merely  for  identi- 
fication, they  are  not  so  "produced  and  proved"  that 
they  must  be  annexed  to  the  depositions  to  which  they 
relate.     {JTelley  v.  Weber,  9  Abb.  IST.  C.  62). 

Sec.  4.  Certificate  of  execution. 

The  commissioner,  or  other  person,  before  whom  one  or 
more  depositions  are  taken,  must  subscribe  and  annex  to 
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-each  deposition,  a  certificate  substantially  in  the  follow- 
ing form,  the  blanks  being  properly  filled  up: 

"  State  "  (or  Territory)  "  or , 

' '  County  "  {or  parish)  ' '  of , ' ' 


ss. 


a  ■ 


I, ,   do  certify  that ,   the  witness, 

personally  appeared  before  me  on  the day  of , 

at o'clock  in  the noon  at  the  ■ ,  in  the 

state"  (or  territory)  "of ,  and  after  being  sworn" 

(or  affirmed,  as  the  case  may  be)  "  to  testify  the  truth, 
the  whole  truth,  and  nothing  but  the  truth,  did  depose 
to  the  matters  contained  in  the  foregoing  deposition,  and 
did,  in  my  presence,  subscribe  the  same,  and  endorse 
the  exhibits  annexed  thereto.  And  I  further  certify  that 
I  have  subscribed  my  name  to  each  half  sheet  thereof, 

and  to  each  exhibit.    And  I  further  certify  that 

appeared  in  behalf  of   the ,  and  that 

appeared  in  behalf  of  the ."     (Co.  Civ.  Proc.  § 

.902). 

The  certificate  specified  in  the  section  last  cited,  is  a 
sufficient  return  to  a  commission.  (Co.  Civ.  Proc.  §  903). 
The  return  should  be  endorsed  on  the  back  of  the  com- 
mission; and  it  is  not  a  strict  compliance  with  the 
statute,  to  make  the  return  on  a  separate  piece  of 
paper  and  annex  it  to  the  commission.  {Fleming  v. 
MollenbacTc,  7  Barb.  271).  It  will  be  presumed  that  the 
commissioner  who  took  the  testimony,  closed  and  sealed 
the  package  himself,  and  that  he  discharged  his  duty  by 
doing  all  those  things  in  the  execution  of  the  commis- 
sion which  he  is  not  bound  to  certify  specificially  as  hav- 
ing been  been  done.  {Williams  v.  Eldridge,  1  Hill, 
249).  Where  one,  of  two  or  more  commissioners,  writes 
the  names  of  all  on  the  envelope  in  which  the  return  is 
sent,  it  was  held  not  to  invalidate  .  the  commission. 
{Brown  v.  Southworth,  9  Paige,  351).  When  the  com- 
missioners certify  that  they  administered  the  oath,  the 
court  will  intend  that  the  oath  was  publicly  adminis- 
tered, and  such  oath  will  apply  to  the  interrogatories  on 
hoth  sides.  {Halleran  v.  Field,  23  Wend.  38).  It  need 
not  appear  by  the  return  that  the  oath  was  publicly  ad- 
ministered.    ( Williams  v.  E  Idridge,  supra).     Where  it 


COMMISSIONS   WITHOUT  THE  STATE.  59 

-appeared  that  the  commissioners  were  prohibited  by  the 
statute  of  the  state  or  country  from  administering  the 
oath,  and  it  was  administered  by  the  local  authorities, 
the  depositions  were  received  in  evidence.  {Lincoln  v. 
Battelle,  <6  Wend.  475).  But  the  oath  administered 
should  be  as  prescribed  by  the  statute;  so  where  it  ap- 
peared by  the  return  that  the  witness  had  been  sworn  to 
"  make  true  answers  to  the  interrogatories  read  to  him  " 
it  was  held  insufficient.  ( Whitney  v.  Wyncoop,  4,  Abb. 
Pr.  370).  The  signature  on  tl)e  margin  is  sufficient. 
(BurrillY.  Waiertown  B.  &  L.  Co.,  61  Barb.  105).  The 
signature  of  the  commissioner  will  be  judicially  noticed, 
though  his  name  be  not  written  in  full.  ( Williams  v. 
Bldridge,  1  Hill,  249).  The  court  has  power  to  return 
the  commission  to  have  a  defect  amended,  and  it  is  not 
necessary  to  issue  a  new  commission.  {Keeler  v.  Yan- 
derpool,  1  C.  E,.,  N.  S.  289).  The  statutory  directions 
should  be  followed  strictly;  but  where  the  parties  appear 
by  counsel,  any  errors  in  the  proceedings  to  which  they 
do  not  object  will  be  deemed  waived.  {Brown  v.  Klm- 
hall,  25  Wend.  259).  Where  the  certificate  clearly  iden- 
tifies an  exhibit,  referred  to,  the  court  will  not  permit  a 
technical  objection  to  prevent  its  introduction  in  evi- 
dence. {Hall  v.  Barton,  25  Barb.  274).  The  depositions 
and  exhibits  should  be  annexed  in  some  secure  manner 
to  the  commission;  but  it  is  not  necessary  that  it  should 
be  by  tape  and  seal.  ( Williams  v.  Bldridge,  1  Hill, 
249).  The  court  has  no  power  to  order  the  original  in- 
strument to  be  annexed,  as  the  owner  thereof  is  not  to 
be  compelled  to  part  with  his  property.  {Butler  v.  Bee, 
32  Barb.  75).  But  the  originals,  or  copies  of  papers  to 
be  proved  must  be  annexed.  {Com.  BanTc  of  Penn.  v. 
Union  Bank,  11  N.  Y.  203.) 

Sec.  5.  Keturn  of  commission, 

SuB-Divisiow  1.  By  whom  Eettjrned. 
Unless  the  court  or  judge  thinks  proper  to  direct  that 
the  commission  be  returned  by  an  agent,  it  must  be  re- 
tured  through  the  post-office.  (Co.  Civ.  Proc.  §  892).  If 
there  is  direction,  on  the  commission,  or  in  the  order,  to 
xeturn  the  same  through  the  post-office,  the  comissioner, 
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or  other  person  before  whom  a  deposition  is  taken,  must 
immediately  deposit  the  packet,  addressed  to  the  clerk 
of  the  court  at  his  official  residence,  in  the  post-office, 
and  pay  the  postage  thereon.  If  there  is  a  direction  on 
the  commission,  or  in  the  order,  to  return  the  same  by 
an  agent  of  the  party,  at  whose  instance  it  was  issued  or 
granted,  the  packet  so  addressed  must  be  delivered  to 
the  agent.  (Co.  Civ.  Proc.  §  901).  If  the  packet  is  de- 
livered to  an  agent,  he  must  deliver  it  to  the  clerk  to 
whom  it  is  addressed,  or  to  a  judge  of  the  court,  either 
of  whom  must  receive  it  and  open  it,  upbn  the  agent 
making  his  affidavit,  that  he  received  it  from  the  hands 
of  the  commissioner,  or  the  person  who  took  the  deposi- 
tion, and  that  it  has  not  been  opened  or  altered,  since  he 
so  received  it.  (Co.  Civ.  Proc.  §  904).  If  the  agent  is 
dead,  or  from  sickness  or  other  casualty,  is  unable  to  de- 
liver the  packet  personally,  it  must  be  received  by  the 
clerk  or  judge,  from  the  hands  of  any  other  person,  upon 
the  latter  making  an  affidavit,  that  he  received  it  from 
the  agent;  that  the  agent  is  dead,  or  otherwise  unable  to 
deliver  it;  that  it  has  not  been  opened  or  altered  since  he 
received  it,  and  that  he  believes  that  it  has  not  been 
opened  or  altered,  since  it  came  from  the  hands  of  the 
commissioner,  or  the  person  who  took  the  deposition, 
(Co.  Civ.  Proc.  §  905).  Where  a  commisssion  is  returned 
by  an  agent,  his  affidavit  is  indispensable,  unless  waived 
by  consent.  A  commission  returned  by  express,  and 
unaccompanied  by  such  affidavit  is  inadmissible,  al- 
though a  return  by  express  was  directly  authorized  by 
the  commission.  {Dwinelle  v.  Howland,  1  Abb.  Pr.  87), 
Where  a  packet  is  returned  by  mail,  a  mere  delay  in 
mailing  will  not  invalidate  the  depositions,  {Halleran 
V.  Meld,  23  Wend.  38)'. 

Sub-division  2. — Wheee  Filed  and  Kept. 
The  clerk  or  judge  who  receives  and  opens  the  packet, 
must  endorse  thereupon,  and  sign,  a  note  of  the  time  of 
the  receipt  and  opening  thereof,  and  immediately  file  it 
in  the  office  of  the  clerk,  together  with  the  affidavit  of 
the  person  who  delivered  it  to  him.  (Co.  Civ.  Proc. 
§  906).     If  the  packet  is  transmitted  through  the  post- 
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office,  the  clerk  to  whom  it  is  addresed,  must  re- 
ceive it  from  the  post  office,  open  it,  endorse  thereon, 
and  sign,  a  like  note  of  the  time  of  the  receipt  and  open- 
ing thereof,  and  immediately  file  it  in  his  office.  (Co. 
Civ.  Proc.  §  907). 

A  commission,  or  copy  of  an  order  to  take  depositions, 
with  the  certificates,  returns,  depositions,  and  exhibits 
thereto  annexed,  must  remain  on  file  in  the  office  of  the 
clerk,  unless  otherwise  provided  by  the  stipulation  of 
the  parties,  or  unless  the  court  by  a  special  order  directs 
them  to  be  filed  in  the  office  of  another  clerk.  They  are 
always  open  to  the  inspection  of  the  parties,  either  of 
whom  is  entitled  to  a  copy  of  them,  or  of  any  part  of 
them,  on  the  payment  of  the  fees  allowed  by  law.  (Co. 
Civ.  Proc.  §  909). 

Before  a  deposition  can  be  read  in  evidence,  it  must 
have  been  actually  filed  in  the  clerk's  office.  {Jackson 
V.  Hobby,  20  John.  357). 

Sub-division  3. — Effect  of  Delay. 
Where  a  stay  of  proceedings  has  been  granted  with 
the  commission,  it  is  the  duty  of  the  party  to  use  dili- 
gence in  procuring  its  return  within  reasonable  time. 
{Coles  V.  Thomson,  1  Cai.  517).  Where  the  return 
is  unreasonably  delayed,  the  defendant  may  move  to 
dismiss  the  complaint  for  want  of  progress  in  the 
action;  and  the  motion  will  be  granted,  unless  the  plaint- 
iff stipulate  to  try  peremptorily.  (Id).  Where  a  com- 
mission has  been  obtained  by  the  defendant,  the  plaintiff 
may,  after  a  reasonable  time,  move  to  proceed  to  trial, 
notwithstanding  the  commission.  {Halleran  v.  Field, 
23  Wend.  38).  In  either  case  the  motion  may  be  op- 
posed by  the  adverse  party  showing  by  affidavit  that 
the  delay  in  the  return  has  been  occasioned  by  the 
moving  party;  but  this  must  be  clearly  shown.  {Bou- 
cJiereau  v.  LeOuen,  2  John.  196).  If  such  fact  is 
only  stated  on  belief,  it  is  not  sufficient.  (Id).  If 
the  plaintiff  proceeds  to  trial,  without  leave  of  the 
court  upon  such  motion,  but  the  defendant  appears 
and  examines  witnesses  it  is  deemed'a  waiver  of  the  com- 
mission; and  a  verdict  in  such  case  will  be  allowed  to 
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Stand.  {Brain  v.  Bodelicks,  1  Cai.  73).  Where  sufB- 
cient  time  has  elapsed,  prima  facie,  to  have  the  return,  a 
stay  of  proceedings  will  be  vacated  on  motion  of  the 
adverse  party;  and  on  the  cause  being  called  on  for  trial, 
the  party  who  issued  the  commission  must  establish  the 
grounds,  if  he  has  any,  for  a  further  stay,  for  a  return  of 
the  commission.     ( Voss  v.  Flelden,  2  Sand.  690). 

Where  a  commission  to  take  testimony  in  a  foreign 
country,  might,  by  the  exercise  of  diligence  have  been 
executed  and  the  deposition  obtained  in  time  to  use  it 
on  a  hearing  for  the  probate  of  a  will,  it  was  held  that 
the  surrogate,  in  the  exercise  of  his  discretion,  was  not. 
bound  to  open  the  hearing  to  receive  it.  (Leslie  v.  Leslie,. 
15  Wkly.  Dig.  56;  aflf'd  92  N.  Y.  636). 

ARTICLE  YI. 

SUPPRESSION    OF    DEPOSITIONS. 

SECTION. 

1.  In  what  cases. 

2.  Motion  to  suppress. . 

3.  The  order  suppressing  depositions. 

Sec.  1.  In  -vrhat  cases. 

Where  it  appears  by  affidavit,  that  a  deposition  has- 
been  improperly,  or  irregularly  taken,  or  returned;  or 
that  the  personal  attendance  of  the  witness  upon  the 
trial,  could  have  been  procured  with  due  diligence,  by  a 
subpoena;  or  that  the  attorney  for  either  party  has  prac- 
ticed any  fraud,  or  unfair  or  overreaching  conduct,  to 
the  prejudice  of  the  adverse  party,  in  the  course  of  the 
proceedings,  the  deposition  may  be  suppressed.  (Co. 
Civ.  Proc.  §  910).  If  a  commission  is  improperly  ex- 
executed,  the  remedy  is  to  move  to  suppress  it  before- 
the  trial.  An  objection  to  its  admission  on  that  ground 
first  made  at  the  trial,  is  unavailable.  {Hangen  v. 
Hachemeister,  53  Super.  532).  Where  a  witness  declined 
to  state  the  fact,  as  to  which  he  is  interrogated,  but 
makes  reference  to  a  statement  or  report  which  he  has- 
made,  which  report  is  not  competent  evidence,  such 
report  is  not  thereby  rendered  competent;  and  an  objec- 
tion to  such  evidence  at  the  trial  is  in  time;    and  a 
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motion  to  suppress  the  deposition  is  not  necessary  in 
such  a  case.  {Murray  v.  Or  eat  W.  Ins.  Co.  39  Hun,  581).. 
If  the  irregularity  or  defect  is  one  which  might  be  cor- 
rected by  a  re-examination,  the  motion  to  suppress  must 
be  made  at  special  term;  it  will  not  be  entertained  by 
the  judge  upon  the  trial.  The  objection  at  the  trial  is 
limited  to  the  competency  of  the  witnesses,  or  the  ad- 
missibility of  their  testimony.  ( Union  Bank  of  San- 
dusky V.  Torrey,  2  Abb.  Pr.  269).  Where  a  material 
part  of  the  testimony  has  been  omitted  from  the  return, 
the  deposition  may  be  suppressed.  (Creamer  v.  Jackson,. 
4  Abb.  Prac.  413).  So  if  the  answer  to  a  material  ques- 
tion is  omitted,  it  is  ground  for  suppressing  the  deposi- 
tion {Smith  V.  Griffith,  3  Hill,  333);  unless  the  question 
is  deemed  to  be  waived  by  the  presence  of  counsel  at 
at  the  examination,  who  made  no  objection  to  such  omis- 
sion. {.Brown  v.  Kimball,  25  Wend.  259).  The  whole 
of  a  deposition  should  not  be  suppressed  on  the  ground 
that  some  of  the  interrogatories,  and  parts  of  it  are  im- 
proper; the  objection  should  be  confined  to  that  part; 
and  if  any  part  of  the  evidence  given  is  incompetent  or 
impertinent,  such  part  may  be  excluded.  {Com.  Bank 
Penn.  v.  Union  Bank,  11  N.  Y.  203).  Where  a  witness 
was  imposed  upon,  or  any  fact  was  misstated,  colored  or 
concealed,  the  court  may  set  aside  the  deposition  and 
order  the  commission  to  be  executed  anew.  (Id).  Where 
the  commission  was  directed  to  two  commissioners,  and. 
one  of  them  did  not  receive  notification,  and  did  not 
unite  in  its  execution,  it  was  suppressed  {Newell  v, 
Newell,  4  Wkly.  Dig.  466);  and  that,  even  in  the  absence 
of  fraud.  (Id).  If  the  execution  of  a  commission  by  one 
of  two  or  more  commissioners  was  the  result  of  a  scheme 
to  deprive  any  party  of  an  opportunity  to  have  his  rights 
protected  in  regard  to  such  examination,  the  authority 
of  the  court  maybe  invoked  to  suppress  the  depositions. 
{CBrienv.  Com.  Fire  Ins.  Co.  41  Super.  224).  Where 
the  pleadings  have  been  amended  so  as  to  change  the 
nature  of  the  issue,  and  so  rendering  the  depositions  in- 
admissible, they  may  be  suppressed  ( Vincent  v.  Conk- 
lin,  1  E.  B.  Smith,  203);  but  the  whole  deposition  should 
not  be  suppressed,  if  there  are  parts  of  it  which  are  still. 
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admissible  and  applicable.  {Com.  Bank  of  Penn  v. 
Union  Bank,  11  N.  Y.  203).  Mere  formal  defects,  such 
as  the  misspelling  of  a  name  are  disregarded.  {Must  v. 
Eckler,  41  N.  Y.  488).  A  deposition  will  not  be  sup- 
pressed where  it  was  taken  in  a  foreign  country,  but 
the  answers  are  in  English,  and  extracts  of  French  law 
are  given  in  French  {Hynes  v.  McDermott,  3  Law  Bull. 
56);  nor  because  a  witness  has  failed  to  answer  fully  all 
the  interrogatories,  or  to  produce  all  the  documents 
called  for;  the  remedy  in  such  case  is  to  send  it  back  for 
correction,  or  to  issue  a  new  commission.  {Denny  v. 
Lourie,  2  Law  Bull.  40).  Where  a  commission  was  not 
addressed  and  returned  to  the  person  named  in  the  order, 
it  is  irregular,  and  will  be  suppressed  on  motion;  but  the 
party  may  make  an  application  for  its  amendment  or  re- 
execution  and  return  {He  Matter  of  Drexel,  1  Law  Bull. 
6);  which  the  court  has  power  to  order.  {Leetch  v. 
Atlantic  Mut.  Ins.  Co.  4  Daly,  5i8,  624).  The  mere 
fact  that  a  witness  was  furnished  beforehand  with 
copies  of  the  questions,  but  without  proof  of  unfair 
dealing,  was  not  held  sufficient  to  render  a  deposition 
void.  {Butler  v.  Flanders,  44  Super.  631).  Depositions 
taken  without  the  state,  unlike  those  taken  conditionally 
within  the  state,  may  be  read,  even  though  the  witness 
is  present  at  the  trial,  unless  the  deposition  has  been 
suppressed  by  an  order  made  for  that  purpose,  for 
reasons  satisfactorily  shown.  {Hedges  v.  Williams,  33 
Hun,  546).  Where  it  appears  that  the  defendant  was 
not  in  this  state  at  the  time  his  deposition  was  taken  and 
read  in  evidence  on  the  trial  before  a  referee,  if  he  after- 
ward return  here,  it  will  not  justify  its  suppression.  The 
remedy  is  to  secure  his  attendance  personally  for  further 
cross-examination.  {Kamer  v.  Myleus,  1  Law  Bull.  18). 
A  stipulation  to  waive  the  irregularities  in  the  commis- 
sion, in  order  to  avail,  must  be  in  writing.  {Mason  <&  H. 
Organ  Co.  v.  Pugsley,  19  Hun,  282).  An  objection  that 
the  commission  was  not  executed  by  the  person  intended, 
should  be  raised  by  motion  to  suppress,  where  there  is 
an  opportunity  to  do  so,  or  it  will  be  deemed  waived;  it 
cannot  be  raised  at  the  trial,  if  the  party  had  knowledge 
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of  it  a  sufficient  time  before  hand  to  enable  Mm  to  make 
the  motion.     {Newton  v.  Porter,  69  N.  Y.  133). 

Sec.  S.  Motion  to  Suppress. 

A  deposition  taken  out  of  the  state  can  only  be  sup- 
pressed on  motion;  and  on  the  hearing  of  such  motion, 
all  the  facts  may  be  brought  before  and  considered  by 
the  court.  {Hedges  v.  Williams,  33  Hun,  5i6).  Notice 
of,  the  application  must  be  given  to  the  adverse  party. 
(Co.  Civ.  Proc.  §  910).  A  motion  to  suppress  depositions, 
applies  chiefly  to  cases  of  defective  execution.  {Terry 
V.  MoNiel,  58  Barb.  2il).  Such  motion  is  governed  by 
the  usual  rules  relating  to  motions.  It  must  be  founded 
upon  affidavit  setting  forth  the  facts  upon  which  the 
moving  party  relies.  If  the  defects  in  the  commission 
are  such  as  could  be  remedied  by  the  adverse  party,  the 
motion  must  be  made  before  trial.  {Sheldon  v.  Wood,  2 
Bosw.  267).  So  if  the  defect  could  have  been  corrected 
by  a  re-examination,  the  motion  to  suppress  will  not  be 
entertained  at  the  trial,  if  the  party  had  time  to  have 
made  it  before.  ( Union  BanJc  of  Sandusky  v.  Torrey, 
2  Abb.  Pr.  269).  If  a  party  fails  to  move  before  trial  to 
have  an  error  corrected,  he  must  be  held  to  have  assented 
to  the  mode  in  which  the  commission  was  executed. 
{Wright  v.  Calot,  89  K  Y.  570).  Where  the  party 
knew  of  the  defect  and  had  ample  opportunity  to  move 
to  suppress  the  deposition  before  trial,  but  neglected  to 
do  so,  the  court  refused  to  grant  a  motion  to  suppress, 
made  at  the  trial;  saying  that  a  party  should  not  be  per- 
mitted to  lie  by,  and  spring  an  objection  of  this  kind  on 
the  trial  for  the  first  time,  when  the  other  party  may  be 
unable  to  meet  it  by  proof  and  when  there  is  no  oppor- 
tunity to  issue  a  second  commission,  or  to  send  it  back 
to  be  re-executed;  and  if  the  objection  is  not  raised  in 
time,  it  should  be  deemed  waived;  and  whether  the  de- 
fect is  formal  merely,  or  goes  to  the  right  of  the  commis- 
sioner to  act,  makes  no  difference,  if  the  fact  is  known 
to  the  party  who  seeks  to  exclude  the  evidence  a  suffi- 
cient time  befolre  the  trial  to  enable  him  to  make  his  mo- 
tion. ( Wright  V.  Cabot,  89  N.  Y.  570;  Newton  v.  Por- 
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ter,  69  id.  133).  But  if  sufficient  time  has  not  elapsed 
after  the  return  of  the  commission  to  enable  the  party 
aggrieved  to  move  to  suppress  the  deposition  before  the 
the  trial,  he  may  take  advantage  of  such  defects  by  ob- 
jection made  at  the  trial.  (Cases,  supra;  Sheldon  v. 
Wood,  2  Bosw.  267).  Where  a  second  commission  is 
consented  to,  to  examine  the  same  witnesses,  it  is  not  a 
suppression  of  the  first.  (Becker  v.  Winne,  7  Hun, 
458).  The  motion  to  suppress  may  be  opposed  with  oi' 
without  affidavits;  and  the  court  may  instead  of  suppres- 
sing it,  send  it  back  for  correction.  (Keeler  v.  Vander- 
pool,  ICE.,  N.  S.  289). 

Sec.  3.  The  order  suppressing  deposition. 

Where  a  proper  case  is  made  out  on  the  application  ta 
suppress  the  depositions  taken  under  a  commission,  the 
court  may  make  an  order  suppressing  the  deposition. 
(Co.  Civ.  Proc.  §  910).  The  production  of  the  order  on 
the  trial  will  suffice  to  exclude  the  deposition;  but  it  is 
always  safer  to  serve  a  copy  of  the  order  on  the  adverse 
party;  especially  is  this  so  when  costs  are  imposed  by 
the  order;  and  an  omission  to  serve  a  copy  of  the  order 
might  give  the  other  party  an  excuse  for  a  postponement. 
The  order  should  simply  contain  after  the  formal  parts, 
a  statement  that  the  deposition  of  the  witness,  naming 
him,  taken  at  a  time  specified,  be  suppressed,  and  be  in- 
admissible as  evidence  in  the  cause. 

ARTICLE  VII. 

EEADING  DEPOSITIONS   IN  EVIDENCE. 

SECTION. 

1.  When  they  may  be  read. 
3.  Effect  of  depositions. 

Sec.  1 .  When  they  may  be  read. 

A  deposition,  taken  and  returned  as  prescribed  in  the 
Code  of  Civil  Procedure,  or  an  exemplified  copy  thereof, 
if  the  original  is  filed  in  another  county,  may,  unless  it 
is  suppressed,  be  read  in  evidence  by  either  party.  (Co. 
Civ.  Proc.  §  911).  Depositions  cannot  be  read  until  they 
have  been  returned  and  actually  filed  in  the  clerk's  office. 
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(Jackson  v.  Hobby,  20  John.  R57).  Unless  suppressed 
by  a  special  motion,  they  may  be  read,  although  the 
witness  is  present.  {Hedges  v.  Williams,  33  Hun,  54(5). 
Where  a  witness  refused  to  sign  his  deposition,  it  was 
nevertheless  admitted  as  evidence.  {Olarke  v.  Sawyer, 
3  Sand.  Ch.  351,  378).  Where  a  witness  supposes  that 
he  has  answered  the  question  fully,  it  will  not  be  sup- 
pressed at  the  trial  for  insufficient  answer.  ( Yalton  v. 
Nat.  Loan  Fund  Soc,  22  Barb.  9).  Evasive  testimony, 
or  that  which  is  irresponsive  may  be  excluded  at  the 
trial.  {Terry  v.  McNiel,  68  Barb.  241).  Under  the  gen- 
eral interrogatory,  any  pertinent  answer  which  is  not  a 
repetition  of  what  has  already  been  stated  is  material. 
{Percival  v.  HicTcey,  18  John.  257).  And  under  the 
general  interrogatory  the  witness  may  state  a  material 
fact,  although  not  to  the  benefit  of  the  party  putting  the 
interrogatory,  and  though  it  be  to  his  detriment.  ( Van 
JVess  V.  Bush,  14  Abb.  Pr.  33).  If  the  testimony  is  com- 
petent, although  not  responsive,  it  will  not  be  rejected. 
{Fassin  v.  Hubbard,  65  IST.  Y.  465).  If  a  direct  inter- 
rogatory and  answer  are  excluded,  the  cross  interroga- 
tory and  answer,  depending  thereon,  should  also  be  ex- 
cluded. {Fleming  v.  Hollenbacli,  7  Barb.  271).  When 
a  deposition  has  been  taken  in  a  foreign  language,  and  is 
read  in  evidence,  it,  and  the  interrogatories,  must  be  in- 
terpreted into  the  English  language,  as  if  the  witness, 
being  unable  to  speak  the  English  language,  was  person- 
ally present  and  testifying.     (Co.  Civ.  Proc.  §  912). 

Sec.  2.  Effect  of  depositions. 

It  has  the  same  efllect,  and  no  other,  as  the  oral  testi- 
mony of  the  witness  would  have;  and  an  objection  to 
the  competency  or  credibility  of  the  witness,  or  to  the 
relevancy,  or  substantial  competency  of  a  question  put 
to  him,  or  of  an  answer  given  by  him,  may  be  made,  as 
if  the  witness  was  then  personally  examined,  and  with- 
out being  noted  upon  the  deposition.  (Co.  Civ.  Proc.  § 
911).  Where  the  interrogatories  were  annexed,  under  a 
stipulation  expressly  saving  all  legal  exceptions  and  ob- 
jections, the  objection  that  a  question  is  leading  may  be 
made  when  the  answer  of  the  witness  is  proposed  to  be 
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read  in  evidence;  and  ifc  is  in  the  discretion  of  the  court 
whether  or  not  to  permit  the  answer  to  be  read.  {Flem- 
ing V.  HollenbacTc,  1  Barb.  271;  Cope  v.  Sibley,  12  id. 
521).  The  question  of  the  competency  and  admissibility  of 
the  evidence  is  for  the  court  at  the  trial;  and  it  is  the 
IDroper  place  at  the  trial  to  object  to  evidence  that  is  im- 
proper, irrelevant  or  illegal.  (  Williams  v.  Eldridge,  1 
Hill,  249).  If  the  answer  of  a  witness  to  an  interroga- 
tory is  not  responsive,  it  may  be  stricken  out,  upon  mo- 
tion on  the  trial.  {Lansing  v.  Coley.  13  Abb.  Pr.  272). 
But  the  parties  may  limit  themselves  by  stipulation,  to 
reserve  certain  objections  for  the  trial,  and  they  will  be 
deemed  to  have  waived  every  other  objection,  and  will 
not  be  allowed  to  raise  them  at  the  trial.  {Morse  v.' 
Cloyes,  11  Barb.  101).  The  objections  taken  at  the  trial 
must  be  specific.  {Cham,pney  v.  BlancTiard,  39  N.  Y. 
111).  Where  a  witness  testifies  postively  as  to  facts 
which  may  be  within  his  knowledge,  and  no  inquiry  is 
made  by  the  opposite  party  whether  they  are  or  not,  the 
court  assumes  that  the  Avitness  speaks  from  x^ersonal 
knowledge.  {Fassin  v.  Hubiard,  55  N.  Y.  465).  Where 
one  party  reads  part  of  the  depositions,  the  other  party 
has  a  right  to  read  the  balance,  if  it  is  material,  and  not 
incomi^etent.  (Co.  Civ.  Proc.  §  911;  Railway  Passen- 
gers' Ass.  Co.  V.  Warner,  1  T.  &  C.  Addenda,  21).  The 
competency  of  the  witness  is  determined  by  the  law  in 
force  at  the  time  of  the  trial,  and  not  as  it  was  at  the 
taking  of  the  deposition.  {Fielden  v.  LaJiens,  2  Abb. 
Ct.  App.  Dec.  111).  An  amendment  of  a  pleading, 
which  does  not  change  the  real  issues,  does  not  render  a 
deposition  previously  taken  inadmissible.  ( Vincent  v. 
ConUin,  1  E.  D.  Smith,  203). 


CHAPTER  XXIV. 

COMPELLING  ATTENDANCE  OF  "WITNESS. 

ARTICLE  I. — Procuring  attendance  of  witness  to  testify. 
ARTICLE  II. — Compelling  attendance  witli  documents. 
ARTICLE  III.— Penalty  for  disobedience. 
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ARTICLE  I. 

PROCUKINa   ATTENDANCE    OF   WITNESS   TO   TESTIFY. 

SECTION. 

1.  Subpoena  and  service. 

2.  Fees. 

3.  Duty  of  witness. 

Sec.  1.  SubpcBna,  and  service. 

A  witness  cannot  Ibe  compelled  to  attend  the  trial  of  an 
action,  or  any  proceeding,  and  be  sworn  to  give  testi- 
mony upon  it,  unless  lie  is  subpoenaed  to  do  so. 
Although,  if  a  witness  agrees  to  attend  without  a  sub- 
poena, a  party  may  perhaps,  rely  upon  such  an  agree- 
ment, and  if  he  fails  so  to  attend,  the  fact  that  he 
agreed,  will  show  sufficient  diligence  in  endeavoring  to 
procure  his  testimony,  to  warrant  a  postponement  of  the 
trial.  {Caliill  v.  Hilton,  31  Hun,  114).  Yet  that  rule  of 
law  is  by  no  means  well  settled,  and  it  is  safer  to  put  the 
witness  under  a  legal  obligation  to  attend,  in  case,  from 
any  unforseen  circumstances  he  is  not  there,  and  it 
becomes  necessary  to  make  an  application  to  postpone 
on  account  of  his  absence.     {Deas  v.  SmitJi,  1  Cai.  172). 

The  attendance  of  a  witness  is  compelled  by  a  sub- 
poena; and  each  court  of  record  in  the  state  has  power  to 
issue  it,  requiring  the  attendance  of  any  person  found  in 
the  state  to  testify  in  a  cause  pending  in  it.  (Co.  Civ. 
Proc.  §  7).  The  subpoena  is  a  mandate  of  the  court. 
(Co,   Civ.   Proc.   §  3343,  subd.  2).     Any  superior  city 
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court,  or  any  county  court  lias  power  to  issue  a  sub- 
poena in  a  cause  pending  in  it,  and  to  send  it  into  any  part 
of  the  state.  As  a  matte*  of  practice,  it  is  usually  issued 
by  the  attorney,  and  is  signed  by  him.  It  runs  in  the 
name  of  the  people,  and  it  may  be  tested  in  the  name  of 
any  judge  of  the  court,  on  any  day;  and  the  rules  which 
are  laid  down  in  the  Code  of  Civil  Procedure  (§§  22,  28, 
24)  with  respect  to  the  requirements  of  writs,  apply  to 
a  subpoena.  The  date  upon  it  is  of  no  importance;  and 
any  number  of  names  may  be  put  in  one  subpoena.  Of 
course  a  subpoena  issued  out  of  a  court  of  this  state  is  not 
operative  beyond  the  limits  of  the  state;  but  a  foreign  wit- 
ness passing  through  the  state,  may  be  subpoenaed,  and  if 
he  refuses  to  obey  the  subpoena,  and  is  afterwards  found 
within  the  state,  he  may  be  punished  for  such  disobedi- 
ience.  With  a  subpoena,  usually  goes  a  ticket,  one  of 
which  is  addressed  to  each  person  named  in  the  sub- 
poena, which  contains  the  substance  of  the  subpoena. 

Where  a  judge,  or  an  arbitrator,  referee,  or  other  per- 
son, or  a  board  or  committee,  has  been  hpretofore,  or  is 
hereafter  expressly  authorized  by  law,  to  hear,  try  or 
determine  a  matter;  or  to  do  any  other  act  in  an  official 
capacity,  in  relation  to  which  proofs  may  be  taken,  or 
the  attendance  of  a  person  as  a  witness  may  be  required, 
or  to  require  a  person  to  attend  either  before  him  or  it,  or 
before  another  judge  or  officer  or  a  person  designated  in 
a  commission  issued  by  a  court  of  another  state  or 
country,  to  give  testimony,  or  to  have  his  deposition 
taken,  or  to  be  examined;  a  sabpoena  maybe  issued,  by 
and  under  the  hand  of  the  judge,  arbitrator,  referee,  or 
other  person,  or  the  chairman,  or  a  majority,  of  the 
board  or  committee,  requiring  the  person  to  attend;  and 
also,  in  a  proper  case,  to  bring  with  him  a  book  or  a 
paper.  The  subpoena  must  be  served  as  prescribed  in 
section  eight  hundred  and  fifty-two  of  the  Code  of  Civil 
Procedure.  This  section  does  not  .apply  to  a  matter 
arising,  or  an  act  to  be  done,  in  an  action  in  a  court  of 
record.     (Co.  Civ.  Proc.  §  854.). 

A  subijoena,  issued  oiit  of  the  court,  to  compel  the 
attendance  of  a  witness,  and,  where  the  subpoena  so  re- 
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•quires,  to  compel  him  to  bring  with,  him  a  book  or  paper, 
must  be  served  as  follows: 

1.  The  original  subpcena  must  be  exhibited  to  the  wit- 
ness. 

2.  A  copy  of  the  subpoena,  or  a  ticket  contaiMng  its 
substance,  must  be  delivered  to  him. 

3.  The  fees  allowed  by  law,  for  traveling  to  and  re- 
turning from,  the  place  where  he  is  required  to  attend, 
and  for  one  day's  attendance,  must  be  paid  or  tendered 
to  him.     (Co.  Civ.  Proc.  §  852). 

The  subpoena  should  be  served  long  enough  before  the 
time  of  trial,  that  the  witness  will  be  able  to  reach  the 
court,  by  the  ordinary  route  and  public  conveyance, 
without  traveling  on  Sunday;  but  if  served  after  the  day 
named  therein,  as  the  time  of  trial,  and  it  is  accepted, 
with  notice  that  sufficient  time  will  be  allowed  to  reach 
the  place  of  trial,  the  witness  is  bound  to  attend. 
(Davies  v.  Lovell,  7  Dow.  Pr,  Cas.  178.) 

A  party  to  an  action  may  serve  a  subpoena  upon  an 
adverse  party,  and  if  upon  going  to  his  house  to  serve  it 
he  finds  the  door  of  the  house  open,  he  may  enter,  and 
being  In,  he  may  use  such  force  as  is  necessary  to  enable 
,him  to  serve  the  subpoena.  {JIager  v.  Dan/ori7i,  20 
Barb.  16).  The  proof  of  service  of  a  subpoena  is  made 
by  the  affidavit  of  the  person  serving  it;  and  the  require- 
ments of  it  will  be  found  stated  in  chapter  eight,  article 
two,  section  three,  ante. 

Sec.  2.  Fees. 

A  witness  in  an  action  or  a  special  proceeding,  attend- 
ing before  a  court  of  record,  or  a  judge  thereof,  is  en- 
titled, except  where  another  fee  is  specially  prescribed 
bylaw,  to  fifty  cents  for  each  day's  attendance;  and  if 
lie  reside  more  than  three  miles  from  the  place  of  attend 
ance,  to  eight  cents  for  each  mile,  going  to  the  place  of 
attendance.  (Co.  Civ.  Proc.  §  3318).  Upon  the  service 
of  a  subpoena,  the  fees  must  be  paid  in  full.  {Burd  v. 
Swan,  4  Den.  75).  If  however,  upon  being  subpoenaed, 
the  witness  waives  the  payment  of  his  fees,  he  will  be 
required  to  attend,  although  they  are  not  paid;  but  shch 
waiver  must  be  express  to  subject  hira  to  a  penalty  for 
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non-attendance.  {Hurd  v.  Swan,  supra).  A  person 
subpoenaed  as  a  witness  is,  in  any  event,  only  entitled  to 
receive  the  fees  given  by  the  statute  {Fuller  v.  Mattice^ 
14  John.  35Y);  even  though  he  is  an  expert.  {Lyon  v. 
WilJces,  1  Cow.  591).  A  witness  who  is  subpoenaed  and 
paid  only  the  legal  fees,  meets  the  requirements  of  the 
subpoena  if  he  appears  in  the  court  when  required  to 
testify,  and  gives  answer  to  such  questions  as  are 
then  put  to  him;  he  cannot  be  required  by  virtue  of  his 
subpoena,  to  examine  the  case,  to  use  his  skill  and  knowl- 
edge to  form  an  opinion,  nor  toat  tend,  hear  and  consider 
the  testimony  given,  so  as  to  be  qualified  to  give  an 
opinion  as  an  expert  upon  the  questions  which  arise 
upon  such  testimony.  {People  v.  Montgomery,  13  Abb. 
Pr.  N.  S.  207).  Where  a  witness  is  subpoenaed  in  two 
cases  between  the  same  parties,  at  the  same  term  of 
court,  he  is  entitled  to  fees  in  both  cases.  {Hicks  v. 
Brennan,  1<j  Abb,  Pr.  304).  A  party  to  an  action,  if  sub- 
poenaed to  give  testimony  by  an  adverse  party,  is  en- 
titled to  usual  fees,  the  same  as  any  other  witness. 
{Hewlett  V.  Brown,  1  Bosw.  655;  Eapelye  v.  Prince,  4 
Hill,  119).  The  fees  paid  to  a  witness  upon  subpoenaing 
him,  only  require  him  to  go  to  the  place  where  the  court  is 
held,  and  attend  there  during  the  first  daj^.  If  his 
attendance  is  required  at  subsequent  days,  he  is  entitled 
to  pay  for  each  day  during  which  he  is  required  to  be  in 
attendance,  and  this,  although  he  comes  without  sub- 
poena, at  the  request  of  the  party.  ( Yence  v.  Bpeir,  18 
How.  Pr.  168).  If  he  attends  the  court  at  a  distance 
from  his  home,  lie  is  entitled  to  fees  for  attending  on 
Sundays  as  well  as  secular  days,  so  long  as  he  is  kept  at 
court;  and  whether  he  uses  the  money  in  expenses  at 
the  place  of  holding  the  court,  or  in  going  to  and  from 
his  residence,  is  not  material.  {Muscott  v.  Runge,  27 
How.  Pr.  85).  A  witness  is  not  bound  to  refund  the  fees 
paid  to  him  upon  the  service  of  the  subpoena,  because 
the  case  is  settled  and  put  off,  and  he  is  notified  that  he 
need  not  attend.     {Ford  v.  Monroe,  6  How.  Pr.  204). 

Sec.  3.  Duty  of  a  -vritness. 

When  a  subpoena  is  duly  served  upon  a  witness,  it  im- 
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posea  upon  him  the  duty  of  making  a  great  and  extraor- 
dinary effort  to  obey.  Sickness  in  his  family,  or  pov- 
erty, or  insolvency  are  not  excuses,  unless  the  sickness 
ia  shown  to  be  so  serious  as  to  prevent  a  prudent  father 
or  husband  from  leaving  home  on  his  own  important 
business,  or  unless  the  poverty  is  so  great  as  to  amount 
to  a  positive  inability  to  defray  his  expenses,  or  to  pro- 
vide for  the  necessary  supjport  of  his  family.  Nor  is  the 
opinion  of  the  witness  that  his  testimony  is  not  material, 
or  that  it  would  not  benefit  the  party  desiring  it,  any  ex- 
cuse for  a  failure  to  obey  the  subj)oena.  {People  v, 
Davis,  15  Wend.  602;  Bonesteel  v.  Lynde,  8  How.  Pr. 
226;  affi'd,  id.  362).  A  witness  is  entitled  to  have  a  sub- 
pcena  served  upon  him  a  reasonable  time,  to  enable  him 
to  travel  by  the  usual  public  conveyance  from  his  place 
to  the  place  where  the  subpoena  is  returnable,  without 
traveling  on  Sunday.  {Wilkie  v.  GTiadwiclc,  13  Wend. 
49).  But  if  the  subpoena  has  been  served  upon  him  in 
time,  it  is  his  duty  to  make  every  effort  to  be  present  at 
the  time  and  place  for  which  he  is  subpoenaed.  Not 
only  is  the  witness  required  to  attend  at  the  court  in  pur- 
suance of  the  subpoena,  but  it  his  duty  to  be  present  in 
the  court  during  the  time  for  which  his  fees  have  been 
paid;  and  to  remain  there  each  day  during  the  adjourn- 
ment, ready  to  be  called  whenever  his  testimony  is  re- 
quired. At  the  close  of  the  sitting  of  each  day,  he  is 
entitled  to  receive  his  fees  for  the  next  day  if  his  attend- 
ance is  required.  (Hurd  v.  Swan,  4  Den.  75).  For  the 
purpose  of  enabling  the  party  who  subpoenaed  him  to 
pay  his  fees,  he  should  be  in  the  court  room  at  the  time 
of  the  adjournment;  but  he  is  not  required  to  remain  in 
attendance  unless  his  fees  are  paid;  nor  is  he  required  to 
demand  them;  but  the  party  desiring  his  attendance 
must  pay  them  at  his  peril.  {Hurd  v.  Swan,  supra). 
Although  the  witness  is  in  attendance,  he  is  not  bound 
to  be  sworn  unless  his  fees  are  paid  (id);  but  if  he  has 
been  sworn  without  objection,  the  fact  that  his  fees  have 
not  been  paid,  does  not  relieve  him  from  the  necessity  of 
giving  testimony. 
10 
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ARTICLE  II. 

COMPELLING-  ATTENDANCE  WITH  DOCUMENTS. 

SECTION. 

1.  Subpoena  duces  tecum,  or  order. 
3.  What  to  be  produced. 

3.  Books  of  a  corporation. 

4.  When  attendance  not  required. 

Sec.  1.  Subpoefia  duces  tecum,  or  order. 

If  the  witness  has  in  his  possession  a  book  or  paper, 
which  is  required  for  use  upon  the  trial,  a  subpoena  du. 
ces  tecum,  should  be  prepared,  which  should  be  served 
upon  him  in  the  manner  prescribed  by  section  eight  hun- 
dred and  fifty-two  of  the  Code  of  Civil  Procedure.  A 
person  shall  not  be  compelled  to  produce,  upon  a  trial  or 
hearing,  a  book  of  account  otherwise  than  by  an  order 
requiring  him  to  produce  it,  or  a  subpoena  duces  tecum. 
Such  subpoena  must  be  served  at  least  five  days  before 
the  day  when  he  is  required  to  attend.  (Co.  Civ.  Proc. 
§  867).  If  the  attendance  of  a  witness  is  required  with  a 
document  before  any  one  of  the  tribunals  mentioned  in 
section  eight  hundred  and  fifty-four  of  the  Code  of  Civil 
Procedure,  the  subpoena  must  be  procured  as  directed  in 
that  section.  The  books  or  papers,  the  production  of 
which  is  required,  should  be  clearly  described  in  the  sub- 
poena, so  that  the  party  may  know  precisely  what  is 
wanted.  The  adverse  party  may  be  compelled  by  a  sub- 
poena duces  tecum  to  produce  documents  for  use  on  the 
trial.  {Holtz  v.  Schmidt,  34  Super.  28).  If  a 
witness  who  is  examined  upon  a  trial,  testifies  that 
he  has  the  papers  in  court,  he  may  be  compelled  to  pro- 
duce them  without  a  subpoena  duces  tecujn.  (Boynton 
V.  Boynton,  25  How.  Pr.  490;  16  Abb.  Pr.  87).  But  it  is 
in  the  discretion  of  the  court  whether  he  will  be  so  re 
quired  to  produce  them  or  not;  and  it  is  not  error  for  the 
court  to  refuse.  {Risley  v.  Carll,  14  Wkly.  Dig.  180). 
If  within  five  days  of  the  trial  or  hearing,  the  party  de- 
sires to  require  any  person  to  produce  a  book  of  account, 
he  must  procure  and  cause  to  be  served  upon  him  the  or- 
der mentioned  in  that  portion  of  section  eight  hundred 
^nd  sixty-seven  which  has  already  been  quoted.     The  or- 
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■der  may  be  made  by  a  judge  of  the  court,  or  in  a  special 
proceeding  pending  out  of  court,  before  an  oflBcer,  by 
the  officel-,  or  in  either  case  by  a  referee  duly  appointed 
in  the  cause,  and  authorized  to  hear  testimony.  The  ap- 
plication should  be  upon  affidavit  showing  the  necessity 
of  the  book,  the  production  of  which  is  desired,  and  the 
reason  why  a  subpcena  duces  tecum  was  not  served  five 
days  before  the  day  when  it  was  required.  When  the 
order  is  granted,  it  is  to  be  served  like  any  other  order  of 
a  judge,  by  delivering  a  copy  of  the  order  and  the  affi- 
davit on  which  it  was  granted,  and  by  showing  the  orig- 
inal. The  same  witness  fees  should  be  paid  uijon  the 
service  of  the  order,  which  are  paid  upon  the  service  of 
a  subpoena. 

At  any  time  after  service  of  such  subpoena  or  order, 
the  witness  may  obtain  upon  such  a  notice  as  the  judge, 
referee,  or  other  officer  prescribes,  an  order  relieving  him 
wholly  or  partly,  from  the  obligations  imposed  upon  him 
-by  the  subpoena,  or  the  order  for  production,  upon  such 
terms  as  justice  requires,  touching  the  inspection  of  the 
book  or  any  portion  thereof,  or  taking  a  copy  thereof,  or 
extracts  therefrom,  or  otherwise.  (Co.  Civ.  Proc.  § 
S67). 

Any  person  who  is  served  with  a  subpoena  duces  tecum, 
or  with  an  order  for  the  production  of  a  book,  is  bound 
to  attend  the  court  with  the  document,  if  he  has  it  in 
his  possession.  {Lane  v.  Cole,  12  Barb.  080).  But  he  is 
not  required  to  produce  the  document  until  he  is  sworn 
in  the  cause.  {AiMn  v.  Martin,  11  Paige,  499).  Upon 
being  sworn  as  a  witness,  and  called  on  to  produce  the 
■document,  he  may  submit  to  the  court  any  excuse  which 
he  claims  to  have  for  not  producing  it,  or  state  any  rea- 
son why  he  should  not  be  compelled  so  to  do.  (Id). 
But  the  court,  and  not  the  witness,  is  the  judge  of  the 
sufficiency  of  the  excuse.  The  fact  that  the  paper  is  not 
material,  is  no  excuse  for  withholding  it.  {Doe  v.  Kelly, 
4  Dowl.  P.  C.  273).  But  if  the  witness  has  a  lien  on  the 
document  for  a  debt  from  the  party  who  has  served  the 
subpcena  duces  tecum,  he  will  not  be  required  to  produce 
it.  {Kemp  v.  King,  1  Carr.  &  Marsh.  396).  Tf  a  person 
in  attendance  at  a  trial,  produces  a  paper,  without  being 


76  PRACTICE. 

sworn,  the  opposite  party  has  no  right  to  insist  upon  his 
being  sworn,  so  that  he  can  be  cross  examined  in  regard 
to  it.     {AiMn  v.  Martin,  11  Paige,  499). 

Sec.  Z.  What  to  be  produced. 

If  the  witness  on  whom  a  subpoena  duces  tecum,  or  or- 
der has  been  served,  actually  has  the  papers  in  his  pos- 
session, or  under  his  control,  he  must  produce  them, 
although  they  belong  to  other  persons,  or  are  private 
papers.  (1  Wharton' s  Ev.  §  377;  Burnliam  v.  Morris- 
sey,  14  Gray,  226).  But  with  regard  to  an  attorney  upon 
whom  a  subpoena  duces  ^ecwm  has  been  served  to  produce 
papers  of  his  client,  the  rule  is  different;  he  cannot  be 
compelled  to  produce  them  {Coveney  v.  Tannahill,  1 
Hill,  33);  although  he  may  have  received  them  from  a 
third  person  for  his  client.  {Jackson  v.  Burtis,  14 
John.  391,  899).  But  if  he  declines  to  produce  tbem,. 
he  may  be  examined  as  to  the  existence  of  the  papers, 
and  that  they  are  in  his  possession,  so  as  to  enable  the 
adverse  party  to  give  parol  evidence  of  their  contents, 
{Coveney  v.  Tannahill,  supra).  But  the  client  cannot 
avoid  the  duty  of  producing  a  paper  by  putting  it  in  the 
hands  of  his  counsel,  and  if  a  subpsena  duces  tecum  has 
been  served  upon  him,  and  it  appears  that  the  papers 
which  are  sought,  have  been  delivered  to  his  counsel,  the 
opjDosite  party  is  entitled  to  a  direction  that  counsel  pro- 
duce them  {Zeh  v.  GlasMn,  54  Super.  351);  and  if  the  pro- 
duction is  refused,  the  pleading  of  the  party  may  be 
stricken  out.  (Shelp  v.  Morrison,  13  Hun,  110).  If, 
however,  the  paper  sought  to  be  produced  is  not  really 
under  the  control  of  the  witness,  although  in  his  posses- 
sion; as  if  he  is  a  clerk  in  a  public  office  {Austin  v. 
Evans,  2  Mann.  &  Gr.  430;  TTiornhill  v.  TJiornJiill,  2 
Jac.  &  W.  347), or  in  a  bank  (5aw^o/  Utica  v.  Hillard, 
5  Cow.  153,  158);  he  cannot  be  compelled  to  produce  the 
papers.  An  officer  of  a  joint  stock  association  may  be 
required  by  subpcEua  duces  tecum,  to  produce  papers  of 
the  association  which  are  in  his  possession.  (  Woods  v. 
DeFiganiere,  1  Robt.  659). 

The  record  of  a  conveyance  of  real  property,  or  any- 
other  record  or  document,  whereof  a  transcript,  duly  cer- 
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tified  may  by  law  be  read  in  evidence,  shall  not  be  re- 
moved by  virtue  of  a  subpcena  duces  tecum,  from  the 
office  in  which  it  is  kept;  except  temporarily,  by  the 
clerk  having  it  in  custody,  to  a  term  or  sitting  of  the 
court  of  which  he  is  clerk;  or  by  the  officer  having  it  in 
custody,  to  a  term  or  sitting  of  a  court,  or  a  trial  before 
a  referee,  held  in  the  city  or  town  where  his  office  is  sit- 
uated. Where  it  is  reqiaired  at  any  other  place,  it  may 
be  removed,  by  order  of  the  supreme  court,  a  superior 
city  court,  or  a  county  court,  made  in  court,  and  entered 
in  the  minutes;  specifying  that  the  production  of  the 
original,  instead  of  a  transcript,  is  necessary.  (Co.  Civ. 
Proc.  §  866). 

Where  the  plaintiff  has  surreptitiously  procured  a 
paper  from  a  witness,  who  had  been  subpoenaed  to  pro- 
duce it,  but  who  delivered  it  to  the  plaintiff,  and  the 
plaintiff  refuses  to  produce  it  upon  the  trial,  secondary 
evidence  may  be  given  without  notice  to  produce. 
{Leeds  v.  Cooli,  4  Esp.  256);  or  the  party  may  be  re- 
quired by  subpoena  'duces  tecum  to  produce  the  paper, 
and  upon  his  refusal  to  do  so,  his  complaint  may  be 
stricken  out.  {Bonesteel  v.  Lynde,  8  How.  Pr.  226; 
aff'd,  id.  352). 

Sec.  3.  Boobs  of  a,  corporation. 

The  production,  upon  a  trial,  of  a  book  or  paper,  be- 
longing to,  or  under  the  control  of  a  corporation,  may  be 
compelled,  in  like  manner  as  if  it  was  in  the  hands,  or 
under  the  control,  of  a  natural  person.  For  that  pur- 
pose, a  subpcEna  duces  tecum,  or  an  order,  as  the  case 
requires,  must  be  directed  to  the  president,  or  other  head 
of  the  corporation,  or  to  the  officer  thereof,  in  whose 
custody  the  book  or  paper  is.     (Co.  Civ.  Proc.  §  868). 

This  section  of  the  Code  overrules  the  cases  of  La 
Farge  v.  LaFarge  Ins.  Co.  (6  Duer.  680),  and  Bank 
of  Utica  V.  Eillard  (5  Cow.  419). 

Sec.  4.  When  attendance  not  required. 

In  a  case  specified  in  the  last  section,  or  where  a  sub- 
poena duces  tecum,  or  an  order,  made  as  prescribed  in 
section  eight  hundred  and  sixty-six  or  eight  hundred  and 
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sixty-seven  of  the  Code,  requires,  a  public  officer  to  at- 
tend, and  bring  a  book  or  paper  under  his  control,  the- 
subpoena  or  order  is  deemed  to  be  sufficiently  obeyed,  if 
the  book  or  paper  is  produced  by  a  subordinate  officer  or 
employe  of  the  corporation,  or  in  the  public  office,  who 
possesses  the  requisite  knowledge  to  identify  it,  and  to 
testify  respecting  the  purpose,  for  which  it  is  used.  If 
the  personal  attendance  of  a  particular  officer  of  the  cor- 
poration or  public  officer  is  required,  a  subpoena,  without 
a  duces  tecum,  clause,  must  also  be  served  upon  him.. 
(Co.  Civ.  Proc.  §  869). 

AETICLE  III. 

PENALTY   FOR   DISOBEBIENCE. 

A  person  subpoenaed,  who  fails,  without  reasonable- 
excuse,  to  obey  the  subpoena,  or  a  person  who  fails  with- 
out reasonable  excuse,  to  obey  an  order  duly  served' 
upon  him,  made  by  the  court  or  a  judge,  in  an  action, 
before,  or  after  final  judgment  therein,  requiring  him  to- 
attend  and  be  examined,  or  so  to  attend,  and  bring  with 
him  a  book  or  a  paper,  is  liable  in  addition  to  punish- 
ment for  contempt,  for  the  damages  sustained  by  the 
party  aggrieved  in  consequence  of  the  failure,  and  fifty 
dollars  in  addition  thereto.  Those  sums  may  be  recov- 
ered in  one  action,  or  in  separate  actions.  If  he  is  a 
party  to  the  action  in  which  be  was  subpoenaed,  the- 
court  may,  as  an  additional  punishment,  strike  out  his- 
pleading.     (Co.  Civ.  Proc.  §  853). 

As  we  have  seen  in  section  three  of  article  one  {supra), 
neither  sickness  in  the  family,  nor  poverty,  nor  insol- 
vency, nor  the  opinion  of  the  witness  that  his  evidence 
is  immaterial,  is  any  excuse  for  failure  to  obey  the  sub- 
poena. It  is  a  good  excuse,  however,  if  the  fees  of  the 
witness  have  not  been  paid  {Hurd  v.  Swan,  4  Den.  75), 
or  if  the  subpoena  was  not  served  in  time  to  enable  the 
witness  to  reach  the  court  by  the  ordinary  route  and 
means  of  conveyance,  and  without  traveling  on  Sunday. 
{Wilkie  V.  Chadwick,  13  Wend.  49).  If  an  action  is 
brought  against  him  for  the  statutory  penalty  for  a  fail- 
ure to  obey  the  command  of  the  subpoena,  the  plaintiff,. 
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before  lie  can  recover,  must  show  that  the  witness  was 
able  to  give  material  testimony  ((Courtney  v.  Baker,  3- 
Den.  27);  or,  if  the  default  claimed  is  a  failure  to  obey  a 
subpoena  (^wces  tecum,,  that  the  document  which  he  was 
required  to  produce  was  material  to  the  case  {Carrlngton 
V.  Hutson,  28  Hun,  371),  and  that  the  witness  had  the 
document  in  his  possession  {Morgan  v.  Morgan,  16 
Abb.  Pr.  N.  S.  291).  And  in  each  case,  that  the  plaintiff 
suffered  damages  from  the  non-attendance  of  the  witness. 

Where  the  subpoena  was  one  which  was  granted  pur- 
suant to  section  eight  hundred  and  fifty-four  of  the  Code 
of  Civil  Procedure,  if  the  person  subpoenaed,  fails  to- 
obey  the  subpoena,  without  a  reasonable  excuse,  he  is 
liable,  in  addition  to  any  other  punishment  which  may 
be  lawfully  inflicted  therefor,  for  the  damages  sustained 
by  the  person  aggrieved,  in  consequence  oi  the  failure,, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as. 
prescribed  in  section  eight  hundred  and  fifty-three  of  tlie 
Code.     (Co.  Civ.  Proc.  §  855). 

If  the  person  subpoenaed  and  attending,  or  brought  as 
prescribed  in  section  eight  hundred  and  fifty-five  of  the^ 
Code,  before  an  officer  or  other  person,  or  a  body,  re- 
fuses, without  reasonable  cause  to  be  examined,  or  to  an- 
swer a  legal  and  pertinent  question,  or  to  produce  a  book 
of  paper,  which  he  was  directed  to  bring,    by  the  terms^ 
of    the    subpoena,   or  to  subscribe   his  deposition,  af- 
ter it  has  been  correctly  reduced  to  writing,  the  person* 
issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  re- 
cord, or  not  of  record,  may  forthwith,  or  if  he  is  not, 
then  any  judge  of  such  court,  may  upon  proof  by  affi- 
davit of  the  facts,  by  warrant  commit  the  offender  to 
jail,  there  to  remain  until  he  submits  to  do  the  act  which 
he  was  so  required  to  do,  or  is  discharged  according  tO' 
law.     (Co.  Civ.  Proc.  §  856). 

A  warrant  of  commitment,  issued  as  prescribed  in  the 
last  section,  must  specify  particularly  the  cause  of  the 
commitment;  and,  if  the  witness  is  committed  for  refus- 
ing to  answer  a  question,  the  question  must  be  inserted 
in  the  warrant.     (Co.  Civ.  Proc.  §  857). 

A  warrant  to  apprehend  or  commit  a  person,  must  be 
directed  to  the  sheriff  of  the  county  where  the  person  is,. 
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and  must  be  executed  by  him  in  the  same  manner  as  a 
similar  mandate,  issued  by  a  court  of  record  in  an  ac- 
tion.    (Co.  Civ.  Proc.  §  858). 

ARTICLE  IV. 

HABEAS    CORPUS    TO    BEING  UP   A  "WITNESS    TO   TESTIFY. 

SECTION. 

1.  When,  and  by  whom  issued. 

2.  Application  for  the  writ. 

3.  Form,  and  execution  of  the  writ. 

Sec.  1 .  When,  and  bjr  vrhom  issued. 

A  court  of  record,  other  than  a  justice's  court  of  a 
city,  or  a  Judge  of  such  a  court,  or  a  justice  of  the  supreme 
court,  has  power,  upon  the  application  of  a  party 
to  an  action  or  special  proceeding,  civil  or  criminal, 
pending  therein,  to  issue  a  vs^rit  of  habeas  corpus^  for 
the  purpose  of  bringing  before  the  court  a  prisoner  de- 
tained in  a  jail  or  prison,  within  the  state,  to  testify  as  a 
witness  in  the  action  or  special  proceeding,  in  behalf  of 
the  applicant.     (Co.    Civ.  Proc.  §  2008). 

Such  a  writ  may  also  be  issued  by  a  justice  of  the 
supreme  court,  upon  the  application  of  a  party  to  a 
special  proceeding,  civil  or  criminal,  pending  before  any 
officer  or  body,  authorized  to  examine  a  witness  therein. 
In  a  case  specified  in  this  section,  the  writ  may  also  be 
issued  by  a  judge  of  a  superior  city  court,  a  county 
judge,  or  a  special  county  judge,  residing  within  the 
county  where  the  officer  resides,  before  whom,  or  the 
court,  or  other  body  so  in  or  before  which,  the  special 
proceeding  is  pending.     (Co.  Civ.  Proc.  §  2009). 

Such  a  writ  may  also  be  issued  by  a  justice  of  the  su- 
preme court,  upon  the  application  of  a  party  to  the 
action,  pending  before  a  justice  of  the  peace  or  in  a  jus- 
tice's court  of  a  city,  or  a  district  court  of  the  city  of 
New  York,  to  bring  before  the  justice  or  court,  to  be  ex- 
amined as  a  witness,  a  prisoner  confined  in  a  jail  of  the 
county  where  the  action  is  to  be  tried,  or  an  adjoining 
county.  In  a  case  specified  in  this  section,  the  writ  may 
also  be  issued  by  a  judge  of  a  superior  city  court,  a 
county  judge,  or  a  special  county  judge,  residing  within 
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the  county  where  the  justice  resides,  or  the  court  is  lo- 
cated, or  the  prisoner  is  confined,  as  the  case  may  be. 
(Co.  Civ.   Proc.   §2010). 

A  writ  shall  not  be  issued  by  virtue  of  either  of  the 
last  three  sections,  to  bring  up  a  prisoner  sentenced  to 
death.  Nor  shall  it  be  issued  to  bring  up  a  prisoner 
confined  under  any  other  sentence  for  a  felony;  except 
where  the  application  is  made  in  behalf  of  the  i)eople,  to 
bring  him  up  as  a  witness,  on  the  trial  of  an  indictment, 
and  then  only  by,  and  in  the  discretion  of,  a  justice  of  the 
supreme  court,  or  a  judge  of  a  superior  city  court,  upon 
such  notice  to  the  district-attorney  of  the  county  wherein 
the  prisoner  was  convicted,  and  upon  such  terms  and 
conditions,  and  under  such  regulations  as  the  judge  may 
prescribe.     (Co.  Civ.  Proc.  §  2011). 

A  party  to  an  action  may  have  a  writ  of  habeas  corpus 
for  this  purpose,  to  enable  him  to  testify,  as  a  witness  in 
his  own  behalf.     ( Wattles  v.  Marsh,  5  Cow.  176). 

Sec.  2.   Application  for  the  \7rit. 

An  application  for  a  writ,  made  as  prescribed  in  either 
of  the  foregoing  sections  (section  one,  supra)  must  be 
verified  by  affidavit,  and  must  state: 

1.  The  title  and  nature  of  the  action  or  special  pro- 
ceeding, in  regard  to  which  the  testimony  of  the  prisoner 
is  desired;  and  the  court  or  body  in  or  before  which,  or 
the  officer  before  whom,  it  is  pending. 

2.  That  the  testimony  of  the  prisoner  is  material  and 
necessary  to  the  applicant,  on  the  trial  of  the  action,  or 
the  hearing  of  the  special  proceeding,  as  he  is  advised  by 
counsel  and  verily  believes. 

3.  The  place  of  confinement  of  the  prisoner. 

4.  Whether  the  prisoner  is  or  is  not  confined  under  a 
sentence  for  a  felony. 

But  where  the  attorney-general,  or  district-attorney 
makes  the  application,  he  need  not  swear  to  the  advice 
of  counsel.     (Co.  Civ.  Proc.  §  2012). 

Sec.  3.  Form  and  execution  of  the  ■writ. 

A  writ  issued  under  this  section,  must  be  issued  in  the 
name  of  the  people  of  the  state;  but  where  it  was  issued 
11 
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upon  tlie  relation  of  a  private  person,  it  must  show  that 
it  was  issued  upon  the  relation  of  that  person.     (Co.  Civ. 
Proc.  §  1994). 
The  following  is  the  form  of  this  writ: 

"  The  People  of  the  State  of  New  York  {on  the  rela- 
tion of )  to  the  sheriff  of  the  coionty  of 

{or  other  officer  having  custody  of  the  -prisoner),  greet- 
ing: 

We  command  you,  that  you  have  the  body  of  - 


detained  in  our  prison  in  your  custody,  as  it  is  said,  un- 
der safe  and  secure  conduct,  before  (our court 

at  a  term  thereof  held  at  the  court  house  in ,  in 

and  for  the  county  of on day  of )  or 

(before at  ■ in  the of ) 

at o'  clock  in  the noon  then  and  there  to 

testify  and  answer  unto  those  things  that  may  be  there 

required  of  him;  in  an  action  in  the court,  in 

which is  plaintiflE  and is  defendant  (or 

insert  the  title  of  the  special  proceedings);  and  immedi- 
ately after  the  said shall  have  testified  in  said 

action,  that  you  return  him  to  our  said  prison  under 
safe  and  secure  conduct,  and  that  you  have  then  and 
there  this  writ. 

Witness,  Honorable ,  Justice  of  the 

Court. 

,  Attorney. 

—  Clerk.'' 

This  form  was  held  to  be  sufficient  in  the  case  of  Wat- 
tles V.  Marsh  (5  Cow.  176).  There  should  be  endorsed 
upon  the  back  of  the  writ  an  allowance,  signed  by  the 
judge  who  grants  it.  Where  the  writ  is  awarded 
upon  the  application  of  the  attorney-general,  or  of  a 
district-attorney,  the  endorsement  of  the  allowance  must 
state  that  it  was  issued  on  such  application.  (Co.  Civ. 
Proc.  §  1993). 

A  writ  of  habeas  corpus  can  be  served  only  by  an 
elector  of  the  state.  Where  the  prisoner  is  in  custody 
of  a  sherifl,  coroner,  constable,  or  marshal,  the  service  is 
not  complete,  unless  the  person  serving  the  writ,  tenders^ 
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to  the  officer,  the  fees  allowed  by  law  for  bringing  up 
the  prisoner,  and  delivers  to  him  an  undertaking  with  at 
least  one  surety,  in  a  sum  specified  therein,  to  the  efPect, 
that  the  surety  will  pay  the  charges  of  carrying  back  the 
prisoner,  if  he  shall  be  remanded;  and  that  the  prisoner 
will  not  escape  by  the  way,  either  in  going  to,  remaining 
at,  or  returning  from  the  place  to  which  he  is  to  be 
taken.  The  sum  so  specified  must  be  at  least  twice  the 
sum  for  which  the  prisoner  is  detained,  if  he  is  detained 
for  a  specific  sum  of  money;  if  not,  it  must  be  one  thou- 
sand dollars.     (Co.  Civ.  Proc.  §  2000). 

Any  officer  to  whom  a  writ  of  habeas  corpus  is  deliv- 
ered must  obey  the  same,  according  to  the  exigency 
thereof,  and  make  a  return  thereto  accordingly.  If  he 
refuses  or  neglects  so  to  do,  he  forfeits,  to  the  people,  if 
the  writ  was  issued  upon  the  application  of  the  attorney- 
general,  or  district-attorney,  or,  in  any  other  case,  to 
the  party  on  whose  application  the  writ  was  issued,  the 
sum  of  five  hundred  dollars.  But  where  the  prisoner  is 
confined  under  a  sentence  to  death,  a  return  to  that  ef- 
fect is  a  sufficient  obedience  to  the  writ,  without  produc- 
ing him.     (Co.  Civ.  Proc.  §  2014). 

It  is  not  an  escape  for  the  sheriff  to  bring  up,  upon  a 
habeas  corpus,  a  prisoner  in  his  custody  on  an  execution 
in  a  civil  suit.  {Hassam  v.  Griffin,  18  John.  48).  Such. 
habeas  cor^MS  relieves  the  prisoner  temporarily  from  du- 
ress, and  the  sheriff  is  not  bound  to  keep  him  always  in 
his  sight,  or  with  the  same  strictness  as  before;  and  if 
the  prisoner  of  his  own  head,  should  go  about  for  a  short 
time,  on  his  own  business,  out  of  the  sheriff's  view,  it  is 
not  an  escape.  The  sheriff,  pursuant  to  the  command  of 
such  a  writ,  may  take  the  prisoner  out  of  his  own  county. 
{Hassam  v.  Oriffin,  18  John.  48).  The  sheriff  however, 
is  not  permitted  to  take  the  prisoner  to  any  other  place 
than  that  where  he  is  directed  by  the  writ.  Nor  can  he 
suffer  him  to  remain  there  longer  than  the  court,  or  mag- 
istrate is  in  session.  And  if  he  is  required  to  remain 
more  than  one  day,  it  is  his  duty  at  night  to  take  him 
back  to  the  prison,  if  it  is-  practicable,  or  to  take  him 
into  his  own  custody,  and  to  return  him  to  the  court 
from  day  to  day,  if  he  is  required.     {People  v.  Stone,  10 
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Paige,  606).  The  sheriff  is  not  obliged  to  inquire  into 
the  regularity  of  the  issue  of  the  writ;  if  the  officer  issu- 
ing it  has  jurisdiction,  it  is  sufficient  justification  to 
him.     {Martin  v.  Wood,  11  Wend.  132). 

The  return  to  a  writ  of  Jiabeas  corpus,  must  state  for 
what  cause  the  prisoner  is  held;  and  if  it  appears  there- 
from, that  he  is  held  by  virtue  of  a  mandate  in  a  civil 
action  or  special  proceeding,  or  by  virtue  of  a  commit- 
ment upon  a  criminal  charge,  he  must,  after  having  testi- 
fied, be  remanded,  and  again  committed  to  the  prison, 
-from  which  he  was  taken.     (Co.  Civ.  Proc.  §  2013). 


CHAPTER   XXV. 

DOCtJMENTAllY   EVIDENCE. 


ARTICLE  I. — Certain  documents  substituted  tor  oral  testimony. 
ARTICLE  II.— Notice  to  produce. 
ARTICLE  III.— Proof  of  document  witliin  the  state. 
ARTICLE  IV. — Proof  of  document  without  the  state. 
ARTICLE  V. — Miscellaneous  provisions  as  to  authentication. 

ARTICLE  I. 

CERTAIN  DOCUMENTS  SUBSTITUTED  EOK  ORAL  TESTIMONY. 
SBCTIOlSr. 

1  Official  certificates. 

3.  Notary's  certificate  and  protest. 

3.  Printer's  affidavit. 

4.  Marriage  certificate. 

5.  Books  of  foreign  corijoratiou. 

Sec.  1.  Official  certificates. 

It  is  not  intended  in  this  chapter  to  attempt  to  define 
documentary  evidence;  nor  to  state  of  what  it  consists; 
nor  M'hat  particular  documents  may  be  evidence;  except, 
so  far  as  by  statute,  particular  documents  are  declared 
to  be  evidence  of  their  contents;  nor  what  the  effect  of 
documentary  evidence,  when  produced,  shall  be;  but 
rather,  to  give  the  rules  of  practice,  by  which,  documents 
may  be  produced  by  a  party  on  a  trial;  and  the  manner 
of  proving  such  documents.  As  to  those  particular 
documents  v.'hich,  by  law,  are  declared  to  be  a  sub- 
stitute for  oral  testimony,  nothing  in  title  fourth  of 
chapter  nine  of  the  Code  of  Civil  Procedure  (Co.  Civ. 
Proc.  §§  921-9CC)  relating  to  documentary  evidence,  pre- 
vents the  proof  of  a  fact,  act,  record,  proceeding,  docu- 
ment, or  other  paper  or  writing,  according  to  the  rules  of 
the  common  law,  or  by  any  other  competent  proof.  (Co. 
Civ.  Proc.  §  962). 


86  PRACTICE. 

Where  a  public  officer  is  required  or  autliorized  by- 
special  provision  of  law,  to  make  a  certificate  or  an  affi- 
davit, toucliing  an  act  performed  by  him,  or  to  a  fact 
ascertained  by  him,  in  the  course  of  his  official  duty; 
and  to  file  or  deposit  it  in  a  public  office  of  the  state;  the 
certificate  or  affidavit,  so  filed  or  deposited,  or  an  exem- 
plified copy  thereof,  is  presumptive  evidence  of  the 
facts  therein  alleged,  except  where  the  eff"ect  thereof  is 
declared  or  regulated  by  special  provision  of  law.  (Co. 
Civ.  Proc.  §  922). 

Where  the  officer  to  whom  the  legal  custody  of  a 
paper  belongs,  certifies  under  his  hand  and  official  seal, 
that  he  has  made  diligent  examination  in  his  office,  for 
the  paper,  and  that  it  cannot  be  found,  the  certificate 
is  presumptive  evidence  of  the  facts  so  certified,  as  if  the 
officer  personally  testified  to  the  same.  (Co.  Civ.  Proc 
§  921). 

A  certificate  which  appears  on  its  face  to  be  in  con- 
formity with  the  statute,  is  presumptive  proof  of  its  own 
genuineness,  and  of  the  character  and  local  jurisdiction 
of  the  officer.  {Tkurman  v.  Cameron,  24  Wend.  87). 
Where  the  record  failed  to  show  presumptively  that 
the  officer  had  jurisdiction  of  the  matter  certified  to, 
such  defect  cannot  be  helped  out  by  intendment  or  pre- 
sumption that  the  officer  acted  correctly  in  the  discharge 
of  his  public  duties.  {Miller  v.  Brown,  56  K.  Y.  383). 
But  every  presumption  is  in  favor  of  the  jurisdiction  of 
the  court,  and  the  record  is  prima  facie  evidence  of  it, 
and  will  be  held  conclusive,  until  clearly  and  explicitly 
disproved.  (Shitmway  v.  Stillman,  4  Cow.  292;  Pickering 
V.  State,  6  N".  E.  Rep.  611).  The  statute  requirements 
must  be  strictly  pursued.  {Rogers  v.  JacJcson,  19  Wend. 
383).  The  report  or  certificate  of  an  officer  is  evidence 
only  of  the  facts  which,  by  law,  he  is  required  or  author- 
ized to  certify.  {Board  of  Water  ComWs.  v.  Lansing,  45 
N.  Y.  19). 

The  certificates  referred  to  in  the  sections  above  qnoted 
being  only  prima  facie  evidence  of  the  facts  therein 
stated,  the  certificate  of  the  proper  officers  of  an  election 
to  a  public  office,  and  the  returns  upon  which  it  is  based, 
are  open  to  inquiry;  and  the  returns  will  be  corrected,  or 
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sec  aside,  so  far  as  they  are  shown  to  be  erroneous,  if 
necessary  to  promote  the  ends  of  Justice.  (^People  exrel. 
V.  ThacTier,  55  N.  Y.  625).  The  appointment  of  a  tax- 
collector  of  a  village  is  properly  proven  by  the  original  cer- 
tificate of  appointment  in  the  records  of  the  board  of 
trustees.     {Reed  v.  BclimiU  39  Hun,  223). 

The  statute  (Laws  of  1884,  chap.  197)  which  provided 
that  the  certificate  of  sale  by  the  sheriff  should,  in  certain 
<;ases,  be  prima  facie  evidence  of  the  facts  therein 
stated,  Avas  repealed  the  next  year  (Laws  of  1885,  chap. 
505);  but  by  statute,  however,  the  sheriff's  deed  is  de- 
clared to  be  presumptive  evidence  of  facts  therein  stated, 
after  it  has  been  recorded  for  twenty  years.  (Co. 
Civ.  Proc.  §  1471).  The  certificate  by  the  county  clerk 
that  no  certificate  of  payment  of  the  whole  amount  of 
the  capital  stock  of  a  manufacturing  corporation  has 
been  filed,  is  competent  in  an  action  by  a  creditor  against 
a  stockholder  {Brown  v.  Torrey,  42  Super.  1);  but  where 
the  clerk  omits  to  state  that  he  has  made  diligent  search 
in  bis  office  for  the  paper,  his  certificate  is  defective,  if 
objection  is  made  on  that  ground.  {Briggs  v.  Waldron, 
^3  N.  Y.  682).  The  certificate  although  in  fact  signed 
by  the  deputy  clerk,  is  in  effect  the  act  of  the  clerk. 
{Jennings  v.  Newman,  52  How.  Pr.  282). 

By  statute,  the  certificate  of  the  chief  officer  of  a  state 
prison  or  penitentiary,  under  seal  of  the  office  is,  on  the 
trial  of  a  second  offense,  prima  facie  evidence  of  impris- 
onment r.nd  discharge.  (Laws  of  1881,  chap.  614).  The 
certificate,  of  the  continuance  of  a  railroad  company, 
certified  by  the  secretary  of  state,  is  presumptive  evi- 
dence of  that  fact.  (Laws  of  1874,  chap.  240).  A  sher- 
iff's inventory  of  attached  property  is  prima  facie  evi- 
dence against  him  of  its  value,  in  an  action  for  failure  to 
lieep  the  property  attached.  {Wood  v.  Bodine,  32 
Hun,  354). 

A  copy  or  copies  of  any  of  the  records,  documents, 
maps  and  papers  of,  and  filed  with,  the  late  board  of 
canal  appraisers,  now  in  the  office  of  the  clerk  of  the 
board  of  claims,  under  the  seal  of  said  board,  shall  be 
entitled  to  be  read  in  evidence,  in  any  and  all  courts,  and 
before  any  and  all  boards  and  officers,  with  the  like  force 
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and  effect  as  records,  documents,  and  papers  certified 
under  the  seal  of  the  supreme  court,  by  a  clerk  thereof, 
or  by  any  of  the  public  ofiicers  and  boards  of  this  state, 
pursuant  to  the  provisions  of  the  Code  of  Civil  Procedure. 
(Laws  of  1885,  chap.  135). 

Sec.  2.  Notary's  certificate  and  protest. 

Sub-division  1. —  Certificate. 
The  certificate  of  a  notary  public  of  the  state,  under 
his  hand  and  seal  of  office,  of  the  presentment  by  him 
for  acceptance,  or  payment,  or  of  the  protest,  for  non- 
acceptance,  or  non-payment,  of  a  promissory  note,  or 
bill  of  exchange,  or  of  the  service  of  notice  thereof  on  a 
party  to  the  note  or  bill;  specifying  the  mode  of  giving 
the  notice,  the  reputed  place  of  residence  of  the  party 
to  whom  it  was  given,  and  the  post-ofiice  nearest  thereto; 
is  presumptive  evidence  of  the  facts  certified,  unless  the 
party  against  whom  it  is  offered,  has  served  upon  the 
adverse  party,  with  his  pleading,  or,  within  ten  days  af- 
ter the  joinder  of  an  issue  of  fact,  an  original  affidavit, 
to  the  efilect,  that  he  has  not  received  notice  of  non-ac- 
ceptance, or  of  non-payment  of  the  note  or  bill.  A  veri- 
fied answer  is  not  sufficient  as  an  affidavit  within  the 
meaning  of  this  section.  (Co.  Civ.  Proc.  §  923).  A  cer- 
tificate by  the  nol^ary  that  he  caused  the  note  to  be  pre- 
sented, was  held  to  be  insufficient.  (  Warnick  v.  Crane^ 
4  Den.  460).  A  certificate  of  the  presentment  by  the 
notary's  clerk,  is  void  {Gawtryv.  Doane,  51  N.  Y.  84); 
and  the  certificate  is  not  evidence,  where  the  notary  did 
not  personally  demand  payment  and  give  notice  of  pro- 
test. {Hunt  V.  Mayhee,  7  N.  Y.  266).  The  date  of  the 
notary's  certificate  of  protest  is  not  important;  and 
where  one  is  dated  two  years  after  the  act,  it  was  held  to- 
be  evidence.  {Cayuga  Co.  Bank  v.  Hunt,  2  Hill,  635). 
A  notary's  certificate  is  only  evidence  of  the  facts  of  the 
presentment  and  the  other  steps  required  by  the  statute; 
and  it  cannot  be  used  to  show  due  diligence  as  an  excuse 
for  non-presentment  {Furniss  v.  Holland,  Edm.  Sel. 
Cas.  470);  but  where  it  states  that  "due  notice"  has 
been  served  on  the  endorser,  stating  also  the  manner  of 
service,  it  is  prima  facie  sufficient  and  need  not  state  the 
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contents  of  the  notice.  {Seneca  Co.  Bank  v.  Neass,  3  N". 
Y.  442).  A  reasonable  intendment  must  be  given  in  sui> 
port  of  the  official  acts  of  a  notary.  {BurbanJc  v.  Beach, 
15 Barb.  326;  DeWolf  v.  Murray,  2  Sand.  166).  The 
certificate,  however,  should  comply  with  the  provisions 
of  the  Code;  so  those  cases  formerly  holding  that  the 
notary's  certificate  of  protest  need  not  state  the  reputed 
place  of  residence  of  the  party  to  whom  it  was  given, 
and  the  post  office  nearest  thereto,  are  overruled  by  the- 
provisions  of  the  section  above  quoted. 

Sub-division  2 — Protest  and  memorandum. 

In  case  of  the  death  or  insanity  of  a  notary  public  of 
the  state,  or  of  his  absence  or  removal,  so  that  his  per- 
sonal attendance  or  his  testimony  cannot  be  procured,  in 
any  mode  prescribed  by  law,  his  original  protest  iinder 
his  hand  and  official  seal,  the  genuineness  thereof  being 
first  duly  proved,  is  presumptive  evidence  of  a  demand 
of  acceptance,  or  of  payment  therein  stated;  and  a  note  or 
memorandum,  personally  made  or  signed  by  him,  at  the 
foot  of  a  protest,  or  in  a  regular  register  of  official  acts, 
kept  by  him,  is  presumptive  evidence  that  a  notice  of 
non-acceptance  or  non-payment  was  sent  or  delivered,  at 
the  time,  and  in  the  manner  stated  in  the  note  or  memo- 
rand-um.     (Co.  Civ.  Proc.  §  924). 

As  this  section,  has  for  its  object  the  production  of 
secondary  evidence,  to  make  it  presum^Dtive  loroof  of 
the  facts  contained  therein,  the  best  evidence  to  be  had 
should  be  produced;  so  if  the  books  of  i^rotest  kept  by  the 
notary,  which  are  the  best  evidence  of  the  entries  therein, 
are  desired,  they  must  be  produced,  or  accounted  for, 
before  any  parol  evidence  of  their  contents  can  be  given 
{Genet  v.  Lawyer.,  61  Barb.  211);  and  the  evidence  thus 
produced  should  comply  with  the  statute;  it  is  not  suffi- 
cient if  the  register  of  protests,  kept  by  a  notary  since 
deceased,  merely  states  that  a  notice  to  the  endorser  of  non- 
payment was  put  into  the  post  office,  not  stating  the 
residence  or  jjlace  of  address.  {HalUday  v.  Martinet, 
20  John.  168).  Where  a  memorandum  of  the  notice  was 
made  at  the  time,  it  may  be  used  after  a  lapse  of  ten  years, 
12 
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in  connection  with  other  evidence  to  establish  notice  and 
protest  {Hart  v.  Wilson,  2  Wend.  513);  but  where  the 
entries  were  made  by  the  notary's  clerk,  they  are  not  evi- 
dence of  a  demand  and  notice,  although  the  clerk  who 
made  them  and  who  is  still  living,  is  out  of  the  jurisdiction 
and  cannot  be  found  ( Wilbur  v.  Selden,  6  Cow.  162);  but 
a  memorandum  made  in  the  notary's  book  by  his  clerk 
may  be  read  in  evidence  for  the  purpose  of  showing  by  the 
witness  who  made  the  entries,  that  the  service  had  been 
performed  by  the  witness.     {Cole  v.  Jessup,  10  W.Y.  96). 

Sec.  3.  Printer's  affida/Vit. 

The  affidavit  of  the  printer  or  publisher  of  a  news- 
paper, published  within  the  state,  or  of  his  foreman  or 
principal  clerk,  showing  the  publication  of  a  notice  or 
other  advertisement,  authorized  or  required  by  a  law  of 
the  state,  to  be  published  in  that  newspaper,  annexed  to 
a  printed  copy  of  the  notice  or  other  advertisement,  may 
be  read  in  evidence;  and  is  presumptive  evidence  of  the 
publication,  and  also  of  the  matters  stated  therein,  show- 
ing that  the  deponent  is  authorized  to  make  the  affidavit. 
But  this  section  does  not  apply  to  a  case  where  the  affi- 
.davit  is  required  by  law  to  be  be  filed,  unless  it  has  been 
duly  filed;  or  to  a  case  where  the  mode  of  proving  a  pub- 
lication, is  otherwise  specially  prescribed  by  law  (Co. 
■Civ.  Proc.  §  926). 

The  affidavit  must  show  the  fact  of  publication;  the 
mere  proof  of  the  printer's  entry  in  an  account,  of  pay- 
ment of  a  charge  for  printing,  does  not  prove  the  publi- 
cation of  the  advertisement  for  the  statutory  time.  (0*- 
J)orn  V.  Merwin,  50  How.  Pr.  183).  The  affidavit  of  a 
printer,  publisher  or  proprietor  of  a  newspaper^  publish- 
ing the  rules  of  the  state  board  of  health  for  preserving 
purity  of  waters,  if  duly  filed  with  such  rules  in  the 
county  clerk' s  office,  and  the  rules,  or  duly  certified  copies 
of  either,  are  made  conclusive  evidence  of  due  publica- 
tion and  of  all  the  facts  therein  stated.  (Laws  1885, 
chap.  543,  §  8). 

Sec.  4.  Marriage  certificate. 

An  original  certificate  of  marriage  within  the  state, 
made  by  the  minister  or  magistrate  by  whom  it  was  sol- 
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■emnized;  tlie  original  entry  thereof,  made,  pursuant  to 
law,  in  tlie  office  of  the  clerk  of  a  city  or  town,  within 
the  state;  or  a  copy  of  the  certificate,  or  of  the  entry, 
duly  certified,  is  presumptive  evidence  of  the  marriage. 
(Co.  Civ.  Proc.  §  928). 

Although  the  marriage  certificate  is  not  made  in  con- 
formity to  the  statute,  omitting  particulars  required  by 
the  statute,  still  if  it  is  an  original  certificate,  given  at 
the  time  of  the  marriage  in  the  presence  of  the  parties, 
it  is  competent  at  common  law,  as  a  part  of  the  res 
gestce.  ( Wingate  v.  Hasliins,  20  Wkly.  Dig.  438).  A 
memorandum  purporting  to  be  a  record  of  marriage,  but 
which  is  not  signed,  and  which  gives  no  names  of  wit- 
nesses to  the  ceremony,  nor  any  statement  that  the  per- 
sons named  as  being  married,  were  known  to  the  minis- 
ter as  the  persons  therein  mentioned,  is  not  admissible 
in  evidence.     {Matter  of  Moulter,  22  Wkly.  Dig.  507). 

Sec.  5.  Books  of  foreign  corporation. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of 
a  foreign  corporation,  the  book  or  books  of  the  corpora- 
tion may  be  used  for  that  purpose;  as  presumptive  evi- 
dence, whether  any  or  all  of  the  parties  are  or  are  not 
members  of  the  corporation.  (Co.  Civ.  Proc.  §  929).  If 
an  original  book  is  not  produced  at  the  trial  as  prescribed 
in  the  last  section,  a  copy  thereof,  or  an  entry  therein, 
verified  as  prescribed,  in  section  nine  hundred  and  thirty- 
one  of  the  Code,  may  be  used  with  like  effect  as  the  orig- 
inal book;  provided  that  the  party  intending  to  use  the 
copy,  gives  the  adverse  party  at  least  ten  days'  notice  of 
his  intention,  specifying  briefly  the  nature  of  the  evi- 
dence proposed  to  be  given.  But  this  does  not  apply 
where  the  foreign  corporation  is  a  party  to  the  action 
and  seeks  to  prove  its  own  act  or  transaction,  in  its  own 
behalf.     (Co.  Civ.  Proc.  §  930). 

It  is  not  important  under  the  section  last  cited  to  prove 
by  whom  the  entries  were  made,  or  that  they  were  cor- 
rectly made,  if  the  books  are  properly  verified.  {Der- 
.ham\.  Lee,  47  Super.  174;  aff'd,  87  N.  Y.  599).  The 
legislative  intent  is  that  in  case  of  the  production  of  an 
■original  book,  the  contents  should  be  received  as  pre- 
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sumptive  evidence  after  preliminary  proof  of  correctness; 
or  that  if  the  original  is  not  produced,  a  copy  of  the  en- 
try may  be  admitted  provided  it  was  verified  in  a  certain 
way,  and  a  certain  notice  is  given,  (id).  The  copy  of 
an  original  book  of  a  foreign  corporation  must  b6  veri- 
fied by  the  deposition,  taken  as  prescribed  by  law,  or  the 
oral  testimony,  talien  afc  the  trial,  of  the  person  who 
made  it,  or  of  a  person  who  has  examined  and  compared 
it  with  the  original  book,  or  the  entry  therein.  The  wit- 
ness must  testify  that  the  copy  produced  is  correct;  that 
he  made  it  or  compared  it  with  the  original  and  that  he 
then  knew  that  the  original  book,  so  copied,  or  contain- 
ing the  entry,  was  tlie  book  of  the  corporation;  or  that 
it  was  then  acknowledged  to  him  to  be  such,  by  an  ofii- 
cer  or  receiver  of  the  corporation  or  a  person  having  the 
custody  thereof,  naming  the  persons  who  made  the  ac- 
knowledgment; and  he  must  specify  where,  and  in  whose 
custody,  the  original  was  then  kept.  (Co.  Civ.  Proc.  § 
931). 

Other  kinds  of  documentary  evidence  which  may  be 
produced  will  be  considered  in  the  subsequent  articles  of 
this  chapter,  where  the  manner  of  producing  and  prov- 
ing them  is  discussed. 


ARTICLE  II. 

NOTICE  TO   PBODXJCE. 

SECTION. 

1.  When  necessary. 

2.  Contents. 

3.  Service  of  notice,  and  its  effect. 

Sec.  1.  When  necessary. 

In  some  cases  notice  is  indispensable;  as  in  the 
case  of  the  production  of  a  copy  of  the  books  of  a 
foreign  corporation  or  of  entries  made  therein. 
Ten  days'  notice  is  required  in  such  case.  (Co. 
Civ.  Proc.  §  930).  In  general,  notice  to  pro- 
duce the  original  upon  the  trial  should  be  given  be- 
fore secondary  evidence  of  a  document  is  admissible; 
even  where  a  party  denies  that  he  has  a  particular  paper,. 
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or  that  it  ever  existed,  such  denial  has  been  held  not  to 
dispense  with  the  necessity  of  a  notice  to  produce  it. 
{Orimm  v.  Hamel,  2  Hilt.  434).  Where  a  document  in- 
tended to  be  offered  in  evidence  is  in  the  possession  or 
within  the  control  of  the  adverse  party,  he  must  be 
served  with  a  notice  to  produce  it  upon  the  trial,  and  if 
such  notice  be  not  served,  parol  evidence  of  its  contents 
is  inadmissible  {Rogers  v.  Yan  Hoesen,  12  John.  221); 
but  if  the  party,  in  his  pleading,  allege  that  the  adverse 
party  has  possession  of  the  document,  no  other  notice  to 
produce  is  requisite;  the  pleading  will  be  considered  a 
sufficient  notice  {Hardin  v.  Kretsinger,  17  John.  293; 
Forward  Y.Harris,  30  Barb.  338);  and  where  a  party  ob- 
tains possession  of  a  part  or  all  of  a  document  by  force 
{Scott  V.  Pentz,  5  Sand.  572),  or  by  fraud  {Leeds  v.  Cook, 
4  Esp.  256),  the  adverse  party  may  give  proof  of  its  con- 
tents without  notice.  When  instruments  are  executed 
in  duplicate,  both  being  originals,  no  notice  to  produce 
is  required;  as  the  counterpart  of  an  agreement  executed 
between  the  parties  may  be  read  by  either  party  without 
notice  to  the  other  to  produce.  {Burleigh  v.  Stibbs,  5  T. 
R.  465).  The  contents  of  any  paper  or  notice  in  the  ac- 
tion may  be  proved  without  notice  to  produce;  as  the 
notice  of  dishonor  in  an  action  against  an  indorser  {Pa- 
toii  V.  Lent,  4  Duer,  231);  or  a  notice  to  repair,  in  an 
action  to  recover  a  portion  of  the  expenses  of  erecting  a 
division  fence  put  up  by  plaintiff  after  such  notice. 
( Willoughby  v.  Carleton,  9  John.  136). 

Sec.  2.  Contents. 

The  notice  should,  after  the  title  of  the  cause,  contain 
a  particular  description  of  the  books  or  papers  required 
to  be  produced;  and  it  is  usual  at  the  end  of  the  notice 
to  require  the  production  of  all  other  documents,  books, 
letters,  papers,  and  writing  whatsoever,  in  the  control  of 
the  party,  containing  any  entry,  memorandum,  or  other 
matter,  in  any  wise  relating  to  the  matters  in  question, 
in  the  case.  When  notice  is  required,  it  must  distinctly 
point  out  the  paper  required  and  also  state  that  in  the 
default  of  producing  it,  parol  evidence  of  its  contents 
will  be  given  on  the  trial.     {Stalker  v.  Oaunt,  12  N.  Y. 
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Leg.  Obs.  124).  The  notice  should  be  as  explicit  as  xjod- 
sible;  and  where  it  is  to  produce  copies  of  the  books  of 
a  foreign  corporation,  it  must  specify  briefly  the  nature 
of  the  evidence  proposed  to  be  given.  The  fact  that  a 
notice  is  entitled  in  the  wrrong  court,  if  it  does  not  mis- 
lead the  party,  is  not  material;  it  will  still  be  considered 
a  sufficient  notice.  {Lawrence  v.  ClarTc,  14  Mees.  &  W. 
250).  The  notice  need  not  be  served  a  second  time,  al- 
the  action  is  not  tried  during  the  term  at  which  the  no- 
tice is  given;  it  remains  good  for  every  succeeding  term 
(Jackson  v.  Sherman,  6  John.  19);  and  a  notice  given  for 
the  first  trial  is  sufficient  for  a  second  trial.  {Hope  v. 
Beadon,  17  Q.  B.  509). 

Sec.  3.  Service  of  notice,  and  its  effect. 

The  notice  to  produce  a  copy  of  the  books  of  a  foreign 
corporation  must  be  served  at  least,  ten  days'  before  the- 
day  appointed  for  the  trial.  In  other  cases  only  a  rea- 
sonable notice  is  required  to  be  given  and  what  is  a  rea- 
sonable notice  will  depend  on  the  circumstances  of  each 
particular  case.  ( Uiica  Ins.  Co.  v.  Cadwell,  3  Wend. 
400).  If  the  document  is  at  a  distance,  notice  must  be- 
given  a  sufficient  time  before  the  paper  or  document  is. 
wanted  to  enable  the  attorney  or  party  to  go  or  send  for 
it,  and  return  before  the  case  can  possibly  come  on  for 
trial  (id.);  but  if  the  document  is  in  court  or  near  by,  the 
notice  is  sufficient  even  though  served  after  the  trial  has. 
commenced.  {M' PTierson  v.  HatJibone,  7  Wend.  216). 
The  notice  may  be  served  on  the  party  or  his  attorney, 
and  by  a  party  or  his  attorney  or  a  third  person  who  is 
competent  to  make  affidavit  of  such  service. 

The  effect  of  the  notice  is  to  render  secondary  proof  of 
the  contents  admissible  in  the  event  that  the  document 
is  not  produced;  and  if  the  party  called  on  to  produce 
refuses  to  produce  the  document  required,  and  second- 
ary evidence  is  introduced,  if  vague  or  nncertain,  every 
presumption  shall  be  against  a  party  refusing  to  pro- 
duce, who  might  by  producing  the  paper  have  removed 
all  doubt  {Life  &  F.  Ins.  Co.  v.  Mechanics^  F.  Ins.  Co., 
7  Wend.  31);  but  the  refusal  of  itself  is  not  evidence  of 
any  fact.     {Cooper  v.  Oehhons,  3  Camp.  363).     The  mere 
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fact  of  calling  for  a  document  does  not  have  tlie  effect  of 
making  it  competent  evidence;  nor  is  a  party  obliged  to 
introduce  a  paper  simply  because  he  has  required  its  pro- 
duction; he  may  refuse  to  put  it  in  evidence,  at  his  op- 
tion. {Kenny  v.  ClarJisoii,  1  John.  385).  Before  a 
party  can  avail  himself  of  the  right  to  introduce  second- 
ary evidence  on  the  refusal  to  produce  a  document,  he 
must  show  that  the  party  has  the  document  in  his  con- 
trol or  could  produce  it;  as  a  party  is  not  required  to  do 
an  impossible  thing,  nor  by  his  refusal  or  failure  can  he 
be  prejudiced.  Before  the  notice  will  have  the  effect 
above  stated  there  must  be  proof  by  the  affidavit  of  the 
party  serving  such  notice,  stating  the  time  and  manner 
of  such  service  and  upon  whom  it  was  served;  and  it 
will  then  be  for  the  court  to  determine  whether  the  no- 
tice and  its  service  are  sufficient. 

ARTICLE  III. 

PROOF   OF   DOCUMENT   WITHIN  THE   STATE, 
SECTION. 

1.  Admission  of  genuineness  of  paper. 

2.  Statutes. 

3.  Records  and  papers. 

4.  Conveyances. 

5.  Proceedings  before  justice. 

6.  Ordinances,  etc.,  of  cities,  villages,  &c. 

Sec.  1.    Admission  of  genuineness  of  paper. 

The  attorney  for  a  party  may,  at  any  time  before  the- 
trial,  exhibit  to  the  attorney  for  the  adverse  party,  a 
paper,  material  to  the  action,  and  request  a  written  ad- 
mission of  its  genuineness.  If  the  admission  is  not 
given,  within  four  days  after  the  request,  and  the  paper 
is  proved  or  admitted  on  the  trial,  the  expenses  incurred 
by  the  party  exhibiting  it,  in  order  to  prove  its  genuine- 
ness, must  be  ascertained  at  the  trial,  and  paid  by  the 
party  refusing  the  admission;  unless  it  appears  to  the 
satisfaction  of  the  court  that  there  was  a  good  reason  for 
the  refusal.     (Co.  Civ.  Proo.  §  735). 

It  is  good  practice  to  present  to  the  adverse  party  an 
admission  prepared  for  his  signature,  to  the  effect  that 
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the  annexed  instrument  is  admitted  to  be  genuine  for  all 
the  purposes  of  the  action.  If  the  adverse  party  refuses 
to  make  the  admission,  and  the  party  incurs  expense  in 
procuring  proof  of  its  genuineness,  and  the  paper  is  proved 
or  is  admitted  on  the  trial,  the  party  should  prepare  an 
affidavit  in  which  he  should  state  the  expenses  neces- 
sarily incurred  by  him  in  procuring  such  proof,  by 
reason  of  such  refusal  so  that  the  same  may  be  deter- 
mined and  allowed  by  the  court.  Such  affidavit  should 
contain  a  detailed  statement  of  the  items  of  expense;  and 
that  they  were  necessarily  incurred. 

Sec.  S.   Statutes. 

A  statute  or  joint  resolution,  passed  by  the  legislature 
of  the  state,  may  be  read  in  evidence  from  a  newspaper, 
designated  as  prescribed  by  law,  to  publish  the  same, 
until  six  months  after  the  close  of  the  session  at  which 
it  was  passed;  and  at  any  time,  from  a  volume  printed 
under  the  direction  of  the  secretary  of  state.  (Co.  Civ. 
Proc.  §  932). 

The  papers  here  specified  include  only  public  records, 
which  would  be  recognized  as  such  by  the  court,  without 
collateral  evidence  of  their  identity  or  genuineness,  or 
such  as  are  duly  proved  or  acknowledged  before  they  are 
put  on  file.  Whenever  the  thing  to  be  proved  would 
require  no  collateral  proof  upon  its  production,  it  is 
provable  by  a  certified  copy  under  the  foregoing  section. 
{George  v.  Toll,  39  How.  Pr.  497,  504). 

The  question  as  to  whether  an  act  is  passed  by  the  re- 
quisite vote  or  not  is  concluded  by  the  original  on 
file;  but  the  printed  statute  is  presumptively  correct. 
Where  neither  the  printed  statute  nor  the  original  act 
shows  that  an  act  requiring  a  two-thirds  vote,  was  passed 
by  such  a  vote,  it  was  held  that  it  never  had  the  effect  of 
a  law.  {People  ex  rel.  v.  CommWs  of  Highways,  64  N. 
Y.  276;  People  v.  Devlin,  33  id.  269).  The  republication 
of  the  session  laws  from  1777  to  1801,  made  pursuant  to 
law,  may  be  cited  in  any  action  or  proceeding,  with  the 
same  force  and  effect  as  the  original  edition.  (Laws 
1885,  chap.  341). 
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Sec.  3.  Records  and  papers. 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pur- 
suant to  law,  in  a  public  office  of  the  state,  the  officer 
having  charge  of  which  has,  pursuant  to  law,  an  official 
seal,  or  with  the  clerk  of  the  court  of  the  state;  or  with 
the  clerk  or  secretary  of  either  house  of  the  legislature, 
or  of  any  other  public  body  or  public  board,  created  by 
authority  of  a  law  of  the  state,  and  having,  pursuant  to 
law,  a  seal;  or,  a  transcript  from  a  record,  kept,  pur- 
suant to  law,  in  such  a  public  office,  or  by  such  a  clerk  or 
secretary,  is  evidence,  as  if  the  original  was  produced. 
But  to  entitle  it  to  be  used  in  evidence,  it  must  be  cer- 
tified by  the  clerk  of  the  court,  under  his  hand  and  the 
seal  of  the  court;  or  by  the  officer  having  the  custody  of 
of  the  original;  or  his  deputy  or  clerk,  appointed  pursu- 
ant to  law,  under  his  official  seal  and  the  hand  of  the 
person  certifying,  or  by  the  presiding  officer,  secretary  or 
clerk  of  the  public  body  or  board,  appointed,  pursuant 
to  law,  under  his  hand,  and,  except  where  it  is  certified 
by  the  clerk  or  secretary  of  either  house  of  the  legisla- 
ture, under  the  official  seal  of  the  body  or  board.  (Co. 
Civ.  Proc.  §  933). 

Copies  of  records  in  the  State  Comptroller's  and 
Treasurer's  office  are  made  evidence  by  statute.  (Laws 
1877,  chap.  319).  Letters  of  administration  when  duly 
issued,  are  prima  facie  evidence  of  the  representative 
capacity  of  the  person  to  whom  issued,  and  may  be 
proved  as"  any  other  record.  {Belden\.  MeeJcer,  47  N. 
Y.  307).  An  original  will  to  which  is  attached  a  certi- 
ficate of  the  surrogate  of  the  proper  county  to  the  effect 
that  the  same  was  duly  proved  before  him  according  to 
law  and  duly  recorded,  is  admissible  in  evidence.  {King 
V.  King,  39  Hun,  220).  Certificates  filed  by  joint  stock 
associations  and  the  records  thereof  and  copies  of  such 
certificates  and  records,  certified  by  the  officers  with 
whom  they  are  filed,  are  presumptive  evidence  of  the 
facts  therein  stated,  as  against  those  named  therein  as 
officers  or  members.  (Laws  1885,  chap.  505,  §  4).  Copies 
of  all  official  documents  filed  or  deposited  according  to 
law  in  the  office  of  the  board  of  Railroad  Commissioners, 
13 
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when  certified  by  a  member  of  the  board,  its  secretary^ 
are  to  be  evidence  equal  to  the  original.  (Laws  1884, 
chap.  421).  A  transcript  certified  to  by  the  proper 
officer  of  a  power  of  attorney  authorizing  the  conveyance- 
of  land,  recorded  in  the  clerk's  office  of  the  county^ 
in  which  the  land  is  situated,  is  competent  as  evidence^ 
{Lerche  v.  Brasher,  104  N.  Y.  157). 

In  an  action  for  obstructing  a  private  road,  the  book 
of  records  of  the  town,  and  entries  therein,  indicating 
the  laying  out  of  the  road  are  admissible.  {Brown  v. 
Hice,  21  Wkly.  Dig.  479).  In  proceedings  before  the 
surrogate  for  the  probate  of  a  will,  a  judgment  roll  in  an 
action  between  the  parties  wherein  was  involved  and 
determined  questions  of  law  and  fact  arising  in  the  pro- 
ceedings, is  competent  evidence.  {Peck  v.  Callaghan,  95 
N.  Y.  73). 

A  copy  of  a  paper  filed,  pursuant  to  law,  in  the^ 
office  of  a  town  clerk  or  a  transcript  of  a  record  kept 
therein,  pursuant  to  law,  certified  by  the  town  clerk,  is 
evidence,  with  like  effect  as  the  original.  (Co.  Civ.  Proc. 
§  934).  The  certificate  made  under  this  section  is  no 
proof  of  the  execution  of  the  original,  but  when  the  exe- 
cution has  been  proved,  the  certified  copy  is  evidence  of 
the  contents  of  the  paper.  This  section  does  not  apply 
to  a  certified  copy  of  a  chattel  mortgage.  The  efl'ect  to 
be  given  to  a  certified  copy  of  such  a  paper  is  prescribed 
by  the  chattel  mortgage  act  (3  Rev.  Stat.  7th  ed.  2252),. 
which  expressly  states  that  a  copy  so  filed  shall  be  re- 
ceived in  evidence,  but  only  of  the  fact  that  such  instru- 
ment or  copy  was  received  and  filed,  and  of  no  other  fact. 
Under  this  statute  the  contents  of  the  chattel  mortgage 
as  well  as  its  execution,  must  be  proved  by  common  law 
evidence.  {Blssell  v.  Peence,  28  N.  Y.  252;  Maxwell  v. 
InTuan,  42  Hun,  265).  Section  nine  hundred  and  thirty- 
four  of  the  Code  is  limited  by  the  statute  of  1833,  above 
cited,  which  provides  specially  as  to  the  effect  of  certi- 
fied copies  of  chattel  mortgages  or  copies  of  chattel 
mortgages,  and  that  the  original  must  be  produced. 
{Maxwell  v.  Inman,  42  Hun,  265).  If  a  chattel  mort- 
gage is  acknowledged  or  proved  or  certified  in  the  man- 
ner prescribed  by  law  for  taking  and  certifying  the 
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acknowledgment  or  proof  of  the  conveyance  of  real  prop- 
erty, it  thereupon  becomes  evidence  as  if  it  was  a  con- 
veyance of  real  property,  and  would  not  need  to  be 
proved  otherwise  than  such  a  conveyance.  (Co.  Civ. 
Proc.  §  937). 

Sec.  4.  Conveyances. 

Sub-division  1. — When  Evidence. 
A  conveyance,  acknowledged  or  proved,  and  certified 
in  the  manner  prescribed  by  law,  to  entitle  it  to  be  re- 
corded in  the  county  where  it  is  offered,  is  evidence,  with- 
out further  proof  thereof.  Except  as  otherwise  specially 
prescribed  by  law,  the  record  of  a  conveyance,  duly  re- 
corded, within  the  state,  or  a  transcript  thereof,  duly 
certified,  is  evidence,  with  like  effect  as  the  original  con- 
veyance. (Co.  Civ.  Proc.  §  935).  The  statute  makes  a 
transcript,  an  original  for  all  purposes  of  pleading  and 
'proof.  {ClarJcv.  Nixon,  5  Hill,  36;  Clark  v.  Clark,  47 
N.  Y.  664).  The  acknowledgment  need  not  have  been 
made  before  the  commencement  of  the  action.  {Bheldon 
V.  Stryker,  42  Barb.  284;  27  How.  Pr.  387). 

Sub-division  2. — How  Eebutted. 

The  certificate  of  the  acknowledgment,  or  of  the  proof 
of  a  conveyance,  or  the  record,  or  the  transcript  of  the 
record,  of  such  a  conveyance,  is  not  conclusive;  and  it 
may  be  rebutted,  and  the  effect  thereof  may  be  contested, 
by  a  party  affected  thereby.  If  it  appears  that  the 
proof  was  taken  upon  the  oath  of  an  interested  or  in- 
competent witness,  the  conveyance,  or  the  record  or 
transcript  thereof,  shall  not  be  received  in  evidence,  un- 
til its  execution  is  established  by  other  competent  proof. 
(Co.  Civ.  Proc.  §  936). 

Sub-division    3. —  What  Instruments   may   be   Ac- 
knowledged. 

Any  instrument  except  a  promissory  note,  a  bill  of  ex- 
change, or  a  last  will,  may  be  acknowledged,  or  proved, 
and  certified,  in  the  manner  prescribed  by  law  for  taking 
and  certifying  the  acknowledgment  or  proof  of  a  con- 
veyance of  real  property;  and  thereupon  it  is  evidence, 
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as  if  it  was  a  conveyance  of  real  property.  (Co.  Civ. 
Proc.  §  937).  If  the  instrument  is  to  be  used  out  of 
the  county,  it  must  have  the  clerk's  certificate.  {Camp- 
hell  V.  Hoyt,  22  Barb.  558).  An  assignment  of  stock 
may  be  acknowledged,  as  also  the  power  of  attorney  to 
transfer  it.     {HolhrooTc  v.  N .  J.  Zinc  Co.,  57  N.  Y.  616). 

Sec.  S.    Proceedings  before  justice. 

The  docket-book  of  a  justice  of  the  peace,  within  the 
state,  or  a  transcript  thereof,  certified  by  him,  is  evi- 
dence before  him,  of  any  matter  required  by  law  to  be 
entered  by  him  therein.  (Co.  Civ.  Proc.  §  938).  A  trans- 
script  from  the  docket-book  of  a  justice  of  the  peace 
within  the  state,  subscribed  by  him  and  authenticated, 
by  a  certificate  of  the  clerk  of  the  county  in  which  the 
justice  resides,  under  his  hand  and  official  seal,  to  the 
eff'ect  that  the  person  subscribing  the  transcript,  was  at 
the  date  of  the  judgment  therein  mentioned,  a  justice  of . 
the  peace  of  that  county,  and  that  the  clerk  is  ac- 
quainted with  his  hand  writing,  and  verily  believes  that 
the  signature  to  the  transcript  is  genuine;  is  evidence  of 
any  matter  stated  in  the  transcript,  which  is  required  by 
law  to  be  entered  by  the  justice  in  his  docket-book.  (Co. 
Civ.  Proc.  §  939).  The  proceedings  in  an  action  brought, 
or  a  special  proceeding  instituted  before  a  justice  of  the 
peace  within  the  state,  may  also  be  proved  by  the  oath, 
of  the  justice.  In  case  of  his  death  or  absence,  they 
may  be  proved  by  the  original  minutes  of  the  proceed- 
ings, kept  by  him  pursuant  to  law,  accompanied  with 
proof  of  his  hand  writing;  or  by  a  copy  of  the  minutes, 
sworn  to,  by  a  competent  witness,  as  having  been  com- 
pared with  the  original  entries,  with  proof  that  those 
entries  were  in  the  hand  writing  of  the  justice.  (Co.  Civ. 
Proc.  §  940). 

The  official  certificate  can  regularly  contain  no  more 
than  the  process,  pleadings,  evidence,  verdict  and  judg- 
ment, and  not  what  was  stated  before  him  by  way  of 
argument.     (  Wolfe  v.  Washhurn,  6  Cow.  261). 

Sec.  6.  Ordinances,  etc.,  of  cities  and  villages. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceed- 
ing of  the  common  council  of  a  city,  or  t.f  the  board  of 
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trustees  of  an  incorporated  village,  or  of  a  board  of  super- 
visors, within  the  state,  may  be  read  in  evidence,  either 
from  a  copy  thereof,  certified  by  the  city  clerk,  village 
clerk,  clerk  of  the  common  council,  or  clerk  of  the  board 
of  supervisors;  or  from  a  volume  printed  by  authority 
of  the  common  council  of  the  city,  or  the  board  of  trus- 
tees of  the  village,  or  the  board  of  supervisors.  (Co.  Civ. 
Proc.  §  941).  By  a  special  statute,  the  minutes  of  the 
common  council  of  the  city  of  Buffalo  are  made  evidence. 
(Laws  1877,  chap.  257).  The  record,  kept  in  the  books  of 
record  of  a  city  or  village  are  not  only  competent  evi- 
dence, but  are  the  best  evidence  of  the  corporate  acts  of 
such  corporation.  (Power  v.  Village  of  Athens,  99  N. 
Y.  592).  Whenever  the  proceedings  of  the  board  of 
supervisors  of  any  county  are  printed  in  a  volume,  by 
the  authority  of  the  board  of  supervisors,  the  volume  so 
printed  and  duly  certified,  by  the  chairman  and  clerk  of 
the  said  board  of  supervisors,  to  be  a  true  record  of  such 
proceedings,  shall  be  and  constitute  the  book  of  records 
of  said  board.     (Laws  1884,  chap.  327). 

ARTICLE  IV. 

PEOOE  0¥   DOCUMENT,  WITHOUT  THE  STATE. 

SECTION. 

1.  Records  of  the  United  States. 

2.  Laws  of  another  state. 

3.  Conveyance  of  land;  or  of  vessel. 

4.  Proceedings  of  justice  In  adjoining  state. 

5.  Records  of  foreign  courts. 

6.  Documents  from  foreign  country. 

Sec.  1.  Records  of  the  United  States. 

Sub-division  1. — Statutes. 

N"othing  in  this  article  (§§  942-956)  is  to  be  construed, 
as  declaring  the  effect  of  a  record  or  other  judicial  pro- 
ceeding of  a  foreign  country,  authenticated,  so  as  to  be 
evidence.     (Co.  Civ.  Proc.  §  954). 

The  courts  of  this  state  take  judicial  notice  of  the  con- 
stitution of  the  United  States,  and  the  laws  of  Congress 
enacted  in  pursuance  thereof.  {Jack  v.  Martin,  12 
Wend.  311;  aff'd  14  id.  507;  Swinnerton  v.  Columbian 
Ins.  Co.,  37  N.  Y.  174). 
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Sub-division  2. — Cotjet  Records. 
A  copy  of  the  record  or  any  other  proceeding,  of  a 
court  of  the  United  States,  is  evidence,  when  certified  by 
the  clerk  or  officer  in  whose  custody  it  is  required  by 
law  to  be.  (Co.  Civ.  Proc.  §  943).  The  jurisdiction  of 
tne  United  States  courts  will  be  presumed  when  a  bank- 
rupt's discharge  is  offered  in  evidence.  {Morse  v. 
Cloyes,  11  Barb.  100).  Such  records  are  proved  by  ex- 
emplified copies  under  the  seal  of  the  court  and  certified 
by  the  clerk.  {Pepoon  v.  Jenkins,  2  John.  Cas.  119). 
The  proof  of  such  record  must  be  made  by  the  person 
authorized  to  certify;  and  it  must  state  that  the  tran- 
script or  copy  has  been  compared  with  the  original  and 
that  it  is  a  correct  transcript  therefrom,  and  of  the  whole 
of  the  original.  (Co.  Civ.  Proc.  §  957).  They  are  foreign 
records  as  regards  the  courts  of  this  state,  and  their  cor- 
rectness or  genuineness  must  be  tried  and  determined 
upon  competent  and  sufficient  evidence.  (Baldwin  v. 
Hale,  17  John.  272).  A  transcript  of  the  minutes  ex- 
tracted from  the  docket  of  the  court  is  not  admissible; 
although  the  certificates  were  in  due  form;  as  the  min- 
utes are  not  a  copy  of  the  records  of  the  court.  {Pepin 
V.  LacTienmeyer,  45  N.  Y.  27).  , 

Sub-division  3. — Public  Documents. 

A  copy  of  a  record  or  other  paper,  remainining  in  a 
department  of  the  government  of  the  United  States,  is 
evidence,  when  certified  by  the  head  or  acting  chief 
officer,  for  the  time  being,  of  that  department;  or  when 
certified  by  the  officer  in  whose  charge  it  is,  pursuant  to 
a  statute  of  the  United  States  or  otherwise  in  accordance 
with  a  statute  of  the  United  States  relating  to  certifying 
the  same.  The  record  of  the  observations  of  the  weather, 
taken  under  the  direction  of  the  signal  service  of  the 
United  States,  when  certified  by  the  officer  in  charge 
thereof,  at  the  place  where  they  were  taken  and  are  kept, 
is  presumi)tive  evidence  of  the  matters  of  fact  stated 
therein.     (Co.  Civ.  Proc.  §  944). 

The  congressional  documents  are  admissible  as  evi- 
dence. {Radcliffe  v.  United  Ins.  Co.,  7  John.  38).  A  cer- 
tificate of  the  comptroller  of  the  currency  approved  and 
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-concurred  in  by  the  secretary  of  the  treasury,  reciting 
the  existence  of  all  the  facts  necessary  to  authorize  the 
appointment  of  a  receiver  of  a  national  bank,  is  suffi- 
cient evidence  of  the  validity  of  the  appointment  of  such 
receiver  in  an  action  brought  by  him  as  such.  {Piatt  v. 
Beebe,  57  N.  Y.  339).  The  language  of  the  Code  is  so 
■explicit  as  to  hardly  require  comment.  Where  an  officer 
in  charge  of  public  records,  produces  a  book  containing 
a  copy  of  a  record,  tested  by  his  signature,  and  he  veri- 
fies its  correctness,  as  a  witness,  that  is  a  sufficient  certifi- 
cation under  oath  to  authorize  the  reception  of  the  copy 
as  evidence.  {ScMle  v.  BroMiahus,  80  N.  Y.  614).  Let- 
ters patent  may  be  proved  by  exemplifications  certified 
by  the  secretary  of  state  under  the  seal  of  his  depart- 
ment.    {Peck  V.  Farrington,  9  Wend.  44). 

Sec.  2.  Xiaws  of  another  state. 

A  printed  copy  of  a  statute,  or  other  written  law,  of 
another  state  or  of  a  territory,  of  a  foreign  country,  or  a 
printed  copy  of  a  proclamation,  edict,  decree,  or  ordi 
nance,  by  the  executive  power  thereof,  contained  in  a 
book  or  publication,  purporting  or  proved  to  have  been 
published  by  the  authority  thereof,  or  proved  to  be  com- 
"  monly  admitted,  as  evidence  of  the  existing  law,  in  the 
judicial  tribunals  thereof,  is  presumptive  evidence  of  the 
statute,  law,  proclamation,  edict,  decree,  or  ordinance. 
The  unwritten  or  common  law  of  another  state  or  of  a 
territory,  or  of  a  foreign  country,  may  be  proved  as  a 
fact  by  oral  evidence.  The  books  of  reports  of  cases, 
adjudged  in  the  courts  thereof,  must  also  be  admitted,  as 
presumptive  evidence  of  the  unwritten  or  common  law 
thereof.  (Co.  Civ.  Proc.  §  942).  Where  a  book  is  pro- 
duced purporting  to  contain  the  law  of  another  state,  it 
must  be  shown  to  contain  the  existing  law.  {Hynes  v. 
McDermott,  7  Abb.  JST.  C.  9S).  The  statute  relates  to 
provincial  forms  of  government  as  well  as  imperial;  so 
the  statutes,  decrees,  etc.,  of  Canada  maybe  proved  in 
the  same  manner  as  of  the  parent  country.  {Lazier  \. 
Westcott,  26  N.  Y.  146).  The  public  seal  of  such  a  state 
proves  itself  in  the  same  manner  as  the  great  seal  of 
Oreat  Britain  and  Ireland,     (id).     Parol  evidence  is  not 
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admissible  in  the  courts  of  this  state  as  to  the  statute 
law  of  another  state.  The  proper  method  is  to  produce 
the  printed  volume  or  an  exemplified  copy.  {Toulan- 
dou  V.  LacTienmeyer,  1  Swe.  45;  37  How.  Pr.  145).  The 
charter  of  a  private  corporation  enacted  by  another  state, 
is  within  this  provision.  {Persse  &  B.  Paper  WorTcs  v. 
Willett,  1  Robt.  131;  19  Abb.  Pr.  416).  In  the  absence 
of  proof,  the  common  law  may  be  presumed  to  be  the 
law  in  other  states.  {Abell  v.  Douglass,  4  Den.  305). 
The  same  has  been  held  also  of  statute  laws  where  no 
difference  between  them  and  our  statutes  is  alleged 
(Cheney  v.  Arnold,  15  N.  Y.  345);  although  that  propo- 
sition cannot  be  considered  as  settled.  {McCulloch  v, 
Norwood,  68  N.  Y.  562).  But  as  foreign  statutes  to  be 
available  must  be  alleged,  the  question  is  not  so  [impor- 
tant; because  proof  in  support  of  such  allegation  will 
necessarily  show  whether  the  statute  is  the  same  as  ours 
or  not.  There  is  no  presumption  however,  that  the  com- 
mon law  is  in  force  in  other  countries  than  England  and 
those  states  which  have  taken  their  common  law  from 
her;  as  for  example,  there  is  no  presumption  that  the 
common  law  is  in  force  in  Russia  {Savage  v.  O' Neil,  44 
N.  Y.  298).  Congress  may,  by  virtue  of  the  power 
vested  in  it  by  the  constitution,  prescribe  the  manner  in 
which  public  acts,  records,  and  judicial  proceedings  of  a 
state,  shall  be  proved  in  the  courts  of  another  state.  (U. 
S.  Const.  Art.  4,  §1).  Pursuant  to  that  authority  it  has 
been  enacted  that  the  records  and  judicial  proceedings  of 
the  courts  of  any  state  shall  be  proved  or  admitted  in 
any  other  court  within  the  United  States  by  the  attesta- 
tion of  the  clerk  and  the  seal  of  the  court  annexed,  if 
there  be  a  seal,  together  with  the  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate  as  the  case  may  be 
that  the  said  attestation  is  in  due  form.  These  provis- 
ions are  extended  to  the  courts  of  all  the  territories,  sub- 
ject to  the  jurisdiction  of  the  United  States.  (U.  S.  Rev. 
Stat.  §§  905,  906).  A  certificate  of  the  chief  clerk  is 
sufficient  under  the  act  of  congress,  to  authenticate  the 
record  of  a  judgment  of  a  court  of  another  state  {Sher- 
iff v.  Smith,  47  How.  Pr.  470);  but  the  rule  is  otherwise 
if  the  authentication  is  by  a  deputy.  (Morris  v.  Patchin,, 
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24  N.  Y.  394).  The  judgments  of  a  justice  of  tlie  peace 
do  not  come  within  these  statutory  provisions.  (  War- 
re/i  V.  Flagg,  2  Pick.  448). 

Sec.  3.  Conveyance  of  land;  or  of  vessel. 

A  conveyance  of  real  property,  situated  without  the 
state,  acknowledgedor  proved,  and  certified,  in  like  man- 
ner as  a  deed  to  be  recorded  within  the  county  wherein 
it  is  offered  in  evidence,  is  evidence,  without  further  proof 
thereof,  as  if  it  related  to  real  property  situated  within  the 
state.  A  conveyance  of  real  property  situated  within 
another  state,  or  territory  of  the  United  States,  which  has 
been  duly  authenticated,  according  to  the  laws  of  that  state 
or  territory,  so  as  to  be  read  in  evidence  in  the  courts 
thereof,  is  evidence  in  like  manner.  (Co.  Civ.  Proc.  § 
946).  An  exemplification  of  the  record  of  a  conveyance  of 
real  property,  situated  without  the  state  and  within  the 
United  States,  which  has  been  recorded  in  the  state  or  terri- 
tory where  the  real  property  is  situated,  pursuant  to  the 
laws  thereof,  when  certified  under  the  hand  and  seal  of  the 
officer,  having  the  custody  of  the  record,  is,  if  the  orig- 
inal cannot  be  produced,  presumptive  evidence  of  the 
conveyance  and  of  the  due  execution  thereof.  (Co.  Civ. 
Proc.  §  947). 

The  record  of  a  bill  of  sale,  mortgage,  hypothecation, 
or  conveyance  of  a  vessel,  belonging  to  a  port  or  place 
within  the  United  States,  recorded  in  the  office  of  the 
Collector  of  Customs,  where  the  vessel  is  registered  or 
enrolled,  which  was  acknowledged  or  proved  before  it 
was  recorded,  in  like  manner  as  a  deed  to  be  recorded 
within  the  state;  or  a  transcript  of  such  a  record  duly 
certified  by  the  collector,  is  evidence,  with  like  effect  as 
the  original.     (Co.  Civ.  Proc.  §  945). 

Sec.  4.  Proceedings  of  a  justice  of  the  peace  in  adjoining  state> 

A  transcript  from  the  docket-book  of  a  justice  of  the 
peace,  within  an  adjoining  state,,  of  a  judgment  rendered 
by  him;  a  transcript  of  his  minutes  of  the  proceedings  in 
the  cause,  previous  to  the  judgment;  or  of  an  execution 
issued  thereon;  or  of  the  return  of  an  execution;  whea 
14 
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subscribed  by  the  justice,  and  authenticated  as  pre- 
scribed in  the  next  section,  is  presumptive  evidence  of 
his  jurisdiction  in  the  cause,  and  of  the  matters  shown 
by  the  transcript.  (Co.  Civ.  Proc.  §  948).  Such  a  tran- 
script must  be  authenticated  by  a  certificate  of  the 
justice,  annexed  thereto,  to  the  effect  that  it  is  in  all 
respects  correct,  and  that  he  had  jurisdiction  of  the 
cause;  and  also  by  a  certificate  of  the  clerk  or  prothono- 
tary  of  the  county,  in  which  the  justice  resided  at  the 
time  of  rendering  the  judgment,  under  his  hand  and  the 
seal  of  the  court  of  common  pleas,  or  other  county  court 
of  the  county,  to  the  effect  that  the  person,  subscribing 
the  certificate  attached  to  the  transcript,  was,  at  the  date 
of  the  judgment,  a  justice  of  the  peace  of  that  county; 
and  that  the  signature  thereto  is  in  his  own  hand  writing. 
(Co.  Civ.  Proc.  §  949).  The  judgment  and  other  proceed- 
ings, and  the  justice's  authority  to  render  the  judgment, 
may  also  be  proved,  by  the  production  of  the  docket,  or 
of  a  copy  of  a  judgment  or  other  proceedings;  and  the 
oral  testimony  of  the  justice,  to  the  truth  and  correctness 
thereof,  and  to  his  authority  to  render  the  judgment. 
(Co.  Civ.  Proc.  §  950).  The  last  three  sections  do  not 
prevent  the  introduction  of  evidence,  to  controvert  any 
of  the  proof,  in  relation  to  the  validity  of  a  judgment 
therein  specified.     (Co.  Civ.  Proc.  §  951). 

Sec.  5.  Record  of  foreign  courts. 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a 
court  of  a  foreign  country,  is  evidence,  when  authenti- 
cated as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with 
the  seal  of  the  court  affixed,  or  of  the  officer  in  whose 
custody  the  record  is  legally  kept  under  the  seal  of  his 
office. 

2.  By  a  certificate  of  the  chief  judge  or  presiding  mag- 
istrate of  the  court  to  the  effect,  that  the  person,  so  at- 
testing the  record,  is  the  clerk  of  the  court;  or  that  he  is 
the  officer,  in  whose  custody  the  record  is  required  by  law 
to  be  kept;  and  that  his  signature  to  the  attestation  is  gen- 
uine. 

3.  By  the  certificate,  under  the  great  or  principal  seal 
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-of  the  government,  under  whose  anthority  the  court  is 
held,  of  the  secretary  of  state,  or  other  officer,  having 
the  custody  of  that  seal  to  the  effect,  that  the  court  is 
duly  constituted,  specifying  generally  the  nature  of  its 
jurisdiction;  and  that  the  signature  of  the  chief  judge 
or  presiding  magistrate,  to  the  certificate  specified  in  the 
last  subdivision  is  genuine.     (Co.  Civ.  Proc.  §  952). 

A  copy  of  a  record,  or  other  judicial  proceeding,  of  a 
court  of  a  foreign  country,  attested  by  the  seal  of  the 
court,  in  which  it  remains,  must  also  be  admitted  in  evi- 
dence, upon  due  proof  of  the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the 
witness  with  the  original,  and  is  an  exact  transcript  of 
the  whole  of  the  original. 

2.  That  the  original  was,  when  the  copy  was  made,  in 
the  custody  of  the  clerk  of  the  court,  or  other  officer 
legally  having  charge  of  it. 

3.  That  the  attestation  is  genuine.  (Co.  Civ.  Proc.  § 
953). 

A  certified  copy  of  the  record  of  a  judgment  of  a 
court  of  another  state,  which  on  its  face  shows  a  court 
with  judge,  clerk,  and  seal,  is  prima  facie  evidence  of 
the  acts  of  the  court  as  set  forth  in  it,  and  that  the  court 
had  jurisdiction  of  the  person  and  of  the  subject  matter. 
(Pepin  V.  LacTienmeyer,  45  N.  Y.  27).  If  there  is  a  want 
of  such  jurisdiction,  however,  such  fact  may  be  set  up 
in  case  the  judgment  is  sought  to  be  enforced.  {Bos- 
worth  V.  Yandewalker,  53  N.  Y.  597). 

Sec.  6.  Documents  from  foreign  Country. 

A  copy  of  a  patent,  record  or  other  document  remain- 
ing of  record  in  a  public  office  of  a  foreign  country,  cer- 
tified according  to  the  form  in  use  in  that  country,  is  evi- 
dence when  authenticated  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of 
a  commissioner  appointed  by  the  governor  to  take  the 
proof  or  acknowledgment  of  deeds  in  that  country,  to 
the  effect  that  the  patent,  record  or  document,  is  of  re- 
cord in  the  public  office,  and  that  the  copy  thereof  is  cor- 
j-ect  and  certified  in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of 
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the  secretary  of  state  annexed  to  that  of  the  commis- 
sioner, to  the  same  effect  as  prescribed  by  law  for  the 
authentication  of  the  certificate  of  such  commissioner, 
upon  a  conveyance  to  be  recorded  within  the  state.  The 
certificate  of  the  commissioner,  thus  authenticated,  is 
presumptive  evidence  that  the  copy  of  the  patent,  record 
or  document  is  certified  according  to  the  form  in  use  in 
the  foreign  country.     (Co.  Civ,  Proc.  §  956). 

The  provisions  of  this  section  have  no  application  to 
the  proof  of  the  incorporation  of  a  foreign  bank  on  a 
trial  for  the  forgery  of  its  notes.  {People  v.  Z)'  Argen- 
cour,  95  N.  Y.  624). 

ARTICLE  V. 

MISCELLANEOTJS  PEOTISIOKS  AS  TO  AUTHENTICATION. 

SECTION. 

1.  Form  of  certificate. 

3.  Search  for  records  or  papers. 

Sec.  1.  Form  of  certificate. 

Where  a  transcript,  exemplification,  or  certified  copy 
of  a  record  or  other  paper,  is  declared  by  law  to  be 
evidence,  and  special  provision  is  not  made  for  the  form 
of  the  certificate,  in  the  particular  case,  the  person, 
authorized  to  certify,  must  state,  in  his  certificate,  that 
it  has  been  compared  by  him  with  the  original,  and  that 
it  is  a  correct  transcript  therefrom,  and  of  the  whole  of 
the  original.  (Co.  Civ.  Proc.  §  957).  If  the  officer  or 
the  court,  body,  or  board,  in  whose  custody  an  original 
paper,  specified  in  the  last  section,  is  required  to  be,  by 
the  laws  of  the  State,  or  of  another  State,  or  of  the 
United  States,  or  of  a  Territory  thereof,  or  of  a  foreign 
country,  has,  pursuant  to  those  laws,  an  official  seal,  the 
certificate  must  be  attested  by  that  seal.  If  the  certifi- 
cate is  made  by  the  clerk  of  a  county,  within  the  Scate,. 
it  must  be  attested  by  the  seal  of  the  county.  (Co.  Civ.. 
Proc.  §  958).  The  last  section  does  not  require  the  seal 
of  a  court  to  be  affixed  to  a  certified  copy  of  an  order,  or 
of  a  paper  filed  therein,  or  entry  made,  where  the  copy 
is  used  in  the  same  court,  or  before  an  officer  thereof;  or 
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in  the  supreme  court  where  it  is  used  in  a  circuit  court, 
or  a  court  of  oyer  and  terminer.  (Co.  Civ.  Proc.  §  959). 
Where  a  seal  of  a  public  officer,  or  of  a  corporation,  is 
authorized  or  required  by  law,  it  may  be  impressed 
directly  on  the  paper.     (Co.  Civ.  Proc.  §  960). 

Sec.  2.  Search  for  records  or  papers. 

A  surrogate,  county  clerk,  register,  clerk  of  a  court,  or 
other  person,  having  the  custody  of  the  records  or  other 
papers  in  a  public  office,  within  the  state,  must,  upon 
request,  and  upon  payment  of  or  offer  to  pay,  the  fees 
allowed  by  law,  or,  if  no  fees  are  expressly  allowed  by 
law,  fees  at  the  rate  allowed  to  a  county  clerk,  for  a  simi- 
lar service,  diligently  search  the  files,  papers,  records  and 
dockets  in  his  office;  and  either  make  one  or  more 
transcripts  therefrom,  and  certify  to  the  correctness 
thereof,  and  to  the  search,  or  certify  that  a  document  or 
paper,  of  which  the  custody  legally  belongs  to  him,  can 
not  be  found.  If  he  refuses,  or  unreasonably  neglects  or 
delays,  to  make  such  a  search,  or  to  furnish  such  a  trans- 
cript or  certificate,  or  makes  a  false  certificate,  he  is  guilty 
of  a  misdemeanor.     (Co.  Civ.  Proc.  §  961). 
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AETICLE  I.— What  is  proper  place  of  trial. 
ARTICLE  II.— Changing  place  of  trial. 
ARTICLE  III  —Motion  to  change  place  of  trial. 
ARTICLE  IV.— Effect  of  changing  place  of  trial. 

ARTICLE  I. 

WHAT  IS   PROPEE  PLACE   OF  TRIAL. 

SECTION. 

1.  Where  subject  matter  is  situated. 

2.  Where  cause  of  action  arose. 

3.  Where  parties  reside. 
i.  Of  issues  of  law. 

Sec.  1.  Where  subject  matter  is  situated. 

This  chapter  (excepting  section  3  of  Article  II)  is  ap- 
plicable to  an  action  in  the  supreme  court  only.  (Co. 
Civ.  Proc.  §  991).  Each  of  the  following  actions  must 
be  tried  in  the  county,  in  which  the  subject  of  the  action, 
or  some  part  thereof,  is  situated;  an  action  of  ejectment; 
for  the  partition  of  real  property;  for  dower;  to  fore- 
close a  mortgage  upon  real  property,  or  upon  a  chattel 
real;  to  compel  the  determination  of  a  claim  to  real 
property;  for  waste;  for  a  nuisance;  or  to  procure  a  judg- 
ment, directing  a  conveyance  of  real  property  ;  and, 
every  other  action  to  recover,  or  to  procure  a  judgment, 
establishing,  determining,  defining,  forfeiting,  annulling, 
or  otherwise  affecting,  an  estate,  right,  title,  lien  or  other- 
interest,  in  real  property  or  a  chattel  real.  (Co.  Civ. 
Proc.  §  982).  But  where  all  the  real  property,  to  which 
the  action  relates,  is  situated  without  the  state,  it  must 
be  tried  in  the  county  in  which  one  of  the  parties  resided 
at  the  commencement  thereof.  If  neither  of  the  parties 
then  resided  in  the  state,  in  may  be  tried  in  any  county,. 
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which  the  plaintiff  designates  for  that  purpose  in  the 
title  of  the  complaint.  (Co.  Civ.  Proc.  §§  082,  984).  The 
above  section  applies  not  only  to  legal  but  to  equitable 
actions  {Wood  v.  JEToUister,  3  Abb.  Pr.  14;  Bush  v. 
Treadwell,  11  Abb.  Pr.  N.  S.  27);  and  there  is  no  distinc- 
tion in  the  practice  in  this  regard,  between  actions  on  con- 
tract  and  actions  for  tort.  The  language  used  in  the 
enumeratioaof  actions  is  the  same  as  that  used  in  sec- 
tion two  hundred  and  sixty-three  of  the  Code  of  Civil 
Procedure  in  defining  the  jurisdiction  of  the  superior- 
city  courts  in  similar  actions.  The  general  rule  that  ac- 
tions affecting  real  property,  must  be  brought  in  the' 
county  where  the  property  is  situated,  is  not  changed  by 
thisisection;  but  the  section  simply  defines  or  determines 
the  place  of  trial  of  actions,  of  which  the  court  has- 
jurisdiction.  {Cragin  v.  Lovell,  88  N.  Y.  258).  While- 
it  is  held  in  the  case  of  Bush  v  Treadicell  {supra),  that 
an  action  to  have  a  deed  declared  a  mortgage  and  for  the- 
conveyance  thereof,  is  local,  yet  an  action  brought  by 
the  owner  of  a  second  mortgage  against  the  owner  of  the 
first  mortgage  to  compel  him  to  assign  his  mortgage  to 
the  plaintiff,  upon  the  payment  of  the  amount  secured 
thereby,  is  not  an  action  affecting  an  estate,  right,  title, 
lien,  or  other  interest  in  real  property,  or  a  chattel  real; 
and  therefore,  is  not  a  local  action  under  this  section. 
{Yates  Co.  Nat.  B7t.  v.  BlaJce,  43  Hun,  162).  This  was 
an  appeal  from  an  order  denying  a  motion  to  change  the 
place  of  trial;  and  the  court  say,  that  the  relief  sought  is 
not  to  change  the  mortgage  or  the  amount  that  it  was 
given  to  secure;  that  remains  the  same,  even  though  the 
plaintiff  should  recover  in  the  action;  the  action  is  sim- 
ply  to  have  the  lien,  created  by  the  mortgage,  transferred 
from  the  defendant  to  the  plaintiff.  In  the  hands  of 
the  plaintiff,  it  would  remain  the  same  lien,  and  for  the 
same  amount;  and  the  lien  upon  the  real  estate  would 
not  be  affected  by  the  action.  The  question  as  to  whether 
it  affects  land,  etc.,  within  the  meaning  of  the  section,  is 
to  be  determined  by  the  allegations  in  the  complaint;  and 
not  by  affidavits.  {Knickerhoclcer  L.  Ins.  Co.  v.  ClarJc, 
22  Hun,  606). 
The  following  actions  have  been  held  to  be  within  the 


112  PRACTICE. 

section.  An  action  brought  to  set  aside  an  assignment 
for  the  benefit  of  creditors  on  the  ground  of  fraud,  where 
the  assigned  property  consists,  in  part,  of  real  estate 
{Acker  v.  Leland,  06  N.  Y.  383);  an  action  brought  to 
restrain  the  erection  of  abridge  over  a  public  highway 
to  connect  buildings  on  the  opposite  sides  of  such  high- 
way, on  the  ground  that  such  erection  will  injure  prop- 
erty {Leland^.  Hathorn,  42  N.  Y.  547);  an  action  by  a 
receiver  to  set  aside  a  conveyance  of  real  property  made 
in  fraud  of  creditors  ( Thompson  v.  HeidenricJi,  66  How. 
Pr.  391);  an  action  for  trespass  upon  real  estate  {Easton 
V.  Booths  19  Wkly.  Dig.  552);  so  held  by  the  general 
term  of  the  supreme  court;  and  the  contrary  has  been 
held  in  the  Brooklyn  city  court  {Polley  v.  Wilkisson,  5 
Civ.  Pro.  R.  135);  an  action  to  recover  a  statutory  pen- 
alty against  the  agent  of  a  foreign  fire  insurance  com- 
pany, who  insures  property  within  the  limits  of  a  city  or 
an  incorporated  village,  without  having  complied  with 
the  requirements  of  the  statute  (Laws  of  1875,  chap.  465); 
as  the  statute  determines  the  place  of  trial  to  be  where 
the  property  insured  is  situated  {Ithaca  F.  Dept.  v. 
Beecher,  99  N.  Y.  429);  an  action  to  have  defendant's 
right  to  land  adjudged  subordinate  to  the  plaintiff's,  and 
to  compel  him  to  give  up  possession.  (Mairs  v.  Rem- 
sen,  3  C.  R.  138). 

Where  the  right  exists,  a  motion  to  change  the  place 
of  trial  to  the  proper  county,  will  not  be  defeated  by  an 
offer  by  the  plaintiff  to  stipulate  not  to  attempt  to  reach 
the  real  estate.  The  right  to  the  change  is  absolute. 
{Wyatt  V.  Brooks,  42  Hun,  502).  An  action  relating 
to  surplus  moneys  on  a  foreclosure  sale,  must  be  brought 
in  the  county  where  the  real  estate  is  situated.  {Fliess 
V.  Buckley,  22  Hun,  551).  An  action  to  protect  the 
water  running  upon  the  plaintiff's  land,  and  to  restrain 
the  defendant  from  diverting  the  same,  although  inci- 
dent to  the  real  estate,  is  not  an  action  affecting  an  iur 
terest  in  the  realty,  within  this  section  {Thompsons. 
Attica  Water  Co.,  1  Civ.  Pro.  R.  368);  nor  is  an 
action  to  have  a  mortgage  which  has  already  been  ex- 
tinguished, declared  fraudulent,  for  the  purpose  of  reach- 
ing the  proceeds  in  the  hands  of  the  mortgagee  {Fletcher 
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V.  Cooper,  59  How.  Pr.  373);  nor  an  action  to  recover  a 
dividend  upon  a  certificate  issued  by  a  trustee  who  held 
title  to  certain  real  property,  where  the  plaintiff  was 
shown  entitled  to  an  interest  therein  and  a  share  of  the 
rents  and  profits, — the  dividends  being  merely  a  pay- 
ment.    {Roche  V.  Marvin,  92  N.  Y.  398). 

All  actions  for  the  recovery  of  real  property,  or  of  any 
estate  or  interest  therein,  or  for  the  determination  in  any 
form  of  such  right  or  interest,  and  for  injuries  to  real 
estate,  brought  pursuant  to  law  for  acquiring  land  for 
water  supply  in  New  York  city,  shall  be  brought  and 
tried  in  the  county  in  which  the  subject  of  the  action  or 
part  thereof  is  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  of  actions,  provided  by 
statute.  (Laws  1882,  chap.  410,  §  883).  If  the  action  is 
local  by  reason  of  affecting  real  property,  the  defendant's 
right  to  have  the  place  of  trial  fixed  accordingly  is  not 
impaired  by  the  plaintiff's  omitting  to  aver  the  situation 
of  the  property  in  his  complaint;  the  fact  may  be 
shown  by  affidavit  in  support  of  the  motion  {Aclcer  v. 
Leland,  96  N.  Y.  383);  nor  is  such  right  affected  because 
the  conveyance  of  the  real  property  also  included  per- 
sonal property,  which  is  in  the  county  where  the  plaintiff 
brought  his  action.  The  location  of  the  real  estate  con- 
trols.    (Id). 

Sec.  3.  Where  cause  of  action  arose. 

An  action  for  either  of  the  following  causes,  must  be 
tried  in  the  county  where  the  cause  of  action,  or  some 
part  therof,  arose. 

1.  To  recover  a  penalty  or  forfeiture,  imposed  by 
statute,  except  that,  where  the  offense,  for  which  it  is 
imposed,  was  committed  on  a  lake,  river,  or  other  stream 
of  water,  situated  in  two  or  more  counties,  the  action 
may  be  tried  in  any  county  bordering  on  the  lake,  river, 
or  stream,  and  opposite  to  the  place  where  the  offense 
was  committed. 

2.  Against  a  public  officer,  or  a  person  specially  ap- 
pointed to  execute  his  duties,  for  an  act  done,  in  virtue 
of  his  office,  or  for  an  omission  to  perform  a  duty,  inci- 
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dent  to  his  ofBce;  or  against  a  person,  who,  by  the  com- 
mand or  in  the  aid  of  a  public  officer,  has  done  anything: 
touching  his  duties. 

3.  To  recover  a  chattel  distrained,  or  damages  for  dis- 
training a  chattel.     (Co.  Civ.  Proc.  §  983). 

This  section  has  no  application  to  actions  brought  to 
recover  penalties  for  violations  of  the  game  laws;  such 
actions  may  be  brought  in  the  county  where  the  penalty 
was  incurred,  or  in  an  adjoining  county.  {Leonard  v. 
Ehrich,  40  Hun,  460).  Where  an  action  is  brought  to 
recover  a  penalty  from  the  agent  of  a  foreign  insurance 
company  for  effecting  insurance  in  a  city  or  incorporated 
village,  without  having  complied  with  the  law,  the  statute- 
declares  that  the  penalty  shall  be  collected  by  and  in  the 
name  of  the  fire  department  of  the  city  or  village  ia 
which  the  property  insured  or  agreed  to  be  insured 
is  situated;  such  action,  therefore,  is  triable  in  such 
county,  as  being  the  county  in  which  the  cause  of 
action  arose;  and  it  is  immaterial  whether  the  contract  of 
insurance  was  actually  signed  in  such  city  or  village  or 
not.  (Laws  1875,  chap.  465,  amended  by  Laws  1876,. 
chap.  359;  Ithaca  F.  Dept.  v.  BeecTier,  99  N.  Y.  429). 
The  cities  of  New  York  and  Albany,  however,  are  spe- 
cially excepted  from  the  provisions  of  that  statute.  An 
action  against  highway  commissioners  for  neglecting  ta 
pay  plaintiff' s  claim  for  services,  is  triable  in  the  county 
where  they  hold  office.  {Olute  v.  Robinson,  21  Wkly. 
Dig.  120).  In  an  action  in  the  nature  of  a  quo  war- 
ranto, brought  in  the  name  of  the  people,  the  attorney- 
general  may  designate  the  county  in  which  the  action 
shall  be  tried.  {People  v.  Piatt,  46  Hun,  394).  An  ac- 
tion against  a  sheriff  for  an  escape  is  local.  {Roche  v. 
Odell,  18  Wkly.  Dig.  204).  An  action  against  a  director 
for  recording  a  false  certificate  that  the  stock  of  a  corpo- 
ration was  fully  paid  up,  is  local  and  must  be  brought 
in  the  county  where  the  certificate  is  recorded;  and  not 
in  the  county  where  it  was  signed  and  verified.  {Taylor 
V.  Attrill,  31  Hun,  132;  VeederY.  Baker,  83  N.  Y.,  156). 
In  revising  this  section  the  words  ' '  or  for  an  omission  ■* ' 
were  inserted  so  as  to  apply  to  causes  of  action  arising 
by  reason  of  non-feasance,  as  well  as  for  misfeasance;  and. 
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therefore  the  case  of  the  People  v.  Tweed  (13  Abb.  Pr.  N.  S. 
419),  in  so  far  as  it  holds  to  the  contrary,  has  been  super- 
ceded. So  the  words  "in  virtue  of  his  office"  have  been 
held  to  extend  to  acts  done  by  a  public  officer,  which 
constituted  official  misconduct;  although  they  could  not 
strictly  be  considered  to  be  done  by  virtue  of  his  office; 
as  where  a  sheriff  levied  upon  the  property  of  a  third 
person,  when  the  execution  only  commanded  him  to 
levy  upon  the  property  of  the  defendant.  {People  v. 
Schuyler,  4  N.  T^ .  173).  Where  the  act  done,  however, 
is  one  which  the  statute  gives  the  officer  no  authority  to 
do,  it  does  not  come  within  the  section;  but  if  the  act  is 
within  the  scope  of  his  authority,  although  he  commits 
error,  or  even  abuses  the  confidence  which  the  law  re- 
poses in  him,  still  he  is  entitled  to  the  protection  of  the 
statute.  (Brown  v.  Smith,  24  Barb.  419).  In  an  action 
against  the  sheriff  and  attaching  creditors,  to  compel  a 
determination  of  conflicting  claims  to  goods,  the  sheriff 
is  entitled  to  remove  the  action  to  his  own  county 
where  the  levy  was  made.  {Wintjen  v.  Verges.  10  Hun, 
576).  Actions  are  held  to  be  local  when  their  cause  is  in 
its  nature  local;  and  transitory,  when  the  transaction 
on  which  they  are  founded  might  have  taken  place  any- 
where. This  distinction  in  no  way  depends  on  the 
character  of  the  action,  as  being  one  of  common  law  or 
of  equitable  jurisdiction.  {A.  &  P.  Tel.  Co.  v.  B.  &0.  P. 
P.  Co.,  46  Super.  877).  The  statute  applies  to  an  action 
for  acts  done  by  a  defendant  in  his  capacity  of  public 
officer,  though  at  the  time  of  the  commencement  of  the 
suit,  he  is  not  occupying  the  office.  {Peoples.  Tweed,  13 
Abb.  Pr.  N.  S.  419).  Actions  brought  by  the  attorney- 
general  in  the  name  of  the  people,  come  within  the 
second  subdivision  of  this  section.  {People  v.  Hayes,  7 
How.  Pr.  248).  Actions  against  the  superintendent  of  a 
penitentiary  (Porter  V.  P/ZZs5Mr?/,  11  How.  Pr.  240),  or 
the  warden  of  a  state  prison  {Cowen  v.  Quinn,  13  Hun, 
344),  or  the  receiver  of  a  bank  {Sherwood  v.  YerplancJc, 
10  Reporter,  608),  must  be  tried  in  a  county  where 
such  institutions  respectively  are  situated.  When  a 
public  officer  is  sued  for  official  acts,  the  venue  must  be 
laid  in  the  first  instance,  in  the  county  in  which  the  cause 
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of  action  or  some  part  of  it  arose.  After  issue  is  joined, 
a  motion  may  be  made  to  change  the  venue,  on  the 
ground  that  an  impartial  trial  cannot  be  had  in  the 
proper  county;  and  this  absolute  right  cannot  be  im- 
paired by  joining  other  parties  as  defendants  {People 
V.  Kingsley,  8  Hun,  233);  but  the  oflBcer  may  waive  the 
right,  by  omitting  to  raise  the  objection  on  the  trial. 
{Howland  v.  Willetts,  5  Sand.  219). 

Under  subdivision  three  of  this  section,  a  chattel 
is  not  distrained,  which  the  defendant  claims  to  own, 
by  reason  of  an  assignment  to  him  for  the  benefit  of 
creditors.  {Ackerman  v.  Delude,  29  Hun,  137). 

Sec.  8.    Where  jparties  ireside. 

An  action  not  specified  in  sections  nine  hundred  and 
eighty-two  and  nine  hundred  and  eighty-three  must  be 
tried  in  the  county,  in  which  one  of  the  party  resided, 
at  the  commencement  thereof.  If  neither  of  the  parties 
then  resided  in  the  State,  it  may  be  tried  in  any  county, 
which  the  plaintiff  designates,  for  that  parpose,  in  the 
title  of  the  complaint.     (Co.  Civ.  Proc.  §  984). 

By  parties,  is  meant  the  parties  in  interest,  and  not  the 
nominal  parties  or  parties  to  the  record  {Hart  v.  Oatiaan, 
1  Barb.  229);  although  cases  may  arise  where  the  resi- 
dence of  a  nominal  party  may  be  considered  in  determin- 
ing the  place  of  trial;  as  where  two  express  companies 
were  the  real  parties  to  the  action,  one  having  its  office 
in  Kings  county  and  the  other  in  New  York  county,  but 
the  action  was  brought  in  the  name  of,  and  against  the 
presidents  of  the  respective  companies — the  nominal 
plaintiff  being  a  non-resident — and  the  nominal  defend- 
ant a  resident  of  New  York  county;  it  was  held  that 
New  York  county  was  the  proper  county  in  which  to 
try  the  case.  {Bacon  v.  Dinsmore,  42  How.  Pr.  368). 
Where  there  are  several  defendants  who  reside  in  dif- 
ferent counties,  the  action  may  be  brought  in  any  county 
in  which  one  of  them  resides;  and  even  though  he  does 
not  appear  in  the  action,  it  does  not  give  the  other  de- 
fendants the  right  to  change  the  place  of  trial  to  the 
county  in  which  they  reside.  {Foreliand  v.  Collins,  1 
Hun,  316).     Where  the  plaintiff  is  a  non-resident  and  the 
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defendant  is  a  domestic  corporation,  the  defendant  has 
the  right  to  have  the  place  of  trial  fixed  in  the  county 
designated  in  its  certificate,  as  its  principal  place  of 
business:  but  this  right  is  in  no  sense  jurisdictional,  and 
may  be  waived.  {Duche  v.  Buffalo  Or  ape  &  8.  Co.,  2 
Civ.  Pro.  R.  268).  A  corporation  created  by  the  State  is 
a  resident  of  the  county  where  the  office  of  the  company 
is  located  and  its  general  business  is  carried  on.  (Conroe 
V.  Mat.  Pro.  Ins.  Co.  10  How.  Pr.  403).  The  fact  that 
a  corporation  has  an  office  in  another  county,  where  it 
does  part  of  its  business,  does  not  change  its  residence. 
{Rubbard  v.  j:^at.  Pro.  Ins.  Co.,  11  How.  Pr.  149). 
Where  a  railroad  running  out  of  New  York,  and  carry- 
ing passengers  to  Albany,  only  reached  the  latter  place 
by  a  ferry,  but  had  a  place  of  business  in  Albany,  it  was 
held  that  it  was  a  resident  of  Albany  county,  within  the 
provisions  of  the  act,  respecting  the  trial.  {Pond  v.  IJ. 
B.  R.  R.  Co.,  17  How.  Pr.  543). 

In  actions  of  divorce,  the  residence  of  the  wife  is  not 
necessarily  that  of  the  husband;  but  where  she  dwells  in 
this  State  at  the  time  of  the  commencement  of  the  action 
she  is  deemed  a  resident,  although  her  husband  resides 
elsewhere.  (Co.  Civ.  Proc,  §  1768).  It  has  been  held 
that  she  may  lay  the  venue  in  the  county  in  which  she 
resides,  although  her  husband  resides  in  another  county 
in  this  State.  {YenceY.  Vence,  15  How.  Pr.  497;  aff'd 
id.  576  n.).  It  is  residence,  and  not  domicile,  that  affects 
the  place  of  trial  under  this  section;  and  it  is  the  wife's 
actual  residence  and  not  her  marital  domicile,  that  gives 
her  the  right  to  fix  the  place  of  trial  in  an  action  against 
her  husband.     {Lyon  v.  Lyon,  30  Hun  455). 

A  railroad  corporation  is  a  resident  in  every  county 
through  which  its  railroad  passes  {Belden  v.  N.  T.  &  H. 
R.  R.  Co.,  15  How,  Pr.  17;  People  v.  Barlcer,  48  N. 
Y.  70,  84).  A  national  bank  may  sue  or  be  sued  in 
any  county  where  an  action  could  be  brought  by  or 
against  an  individual  for  the  same  cause.  {Talmadge  v. 
Third  Nat.  Bk.,  14  Wkly.  Dig.  373)  When  the  people 
are  a  party  they  may  sue,  unless  otherwise  expressly 
provided,  in  any  county;  as  they  reside  in  every  county. 
{People  V.  CooTc,  6  How.  Pr.  448).     Where  one  of  the 
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parties  is  a  foreign  corporation  and  the  other  a  resident 
of  this  State,  the  place  of  trial  is  the  county  where  the 
resident  party  resides;  and  this  is  so,  even  though  the 
corporation  has  a  place  of  business  in  another  county  of 
the  State.  {International  L.  Ass'n  Co.  v.  Sweetland,  14 
Abb.  Pr.  240)-  Where  both  parties  reside  without  the 
State,  the  plaintiff  has  the  right  to  designate  the  county, 
in  the  title  of  his  action;  but  such  designation  does  not 
prevent  tbe  court,  upon  the  application  of  the  defendant, 
from  changing  the  place  of  trial  for  the  convenience  of 
witnesses,  or  to  promote  the  ends  of  justice. 

Sec.  4.    Of  issues  of  la.'w. 

An  issue  of  law  may  be  tried  in  any  county,  within 
the  judicial  district  embracing  the  county  wherein  the 
a^tion  is  triable;  but  after  the  trial,  the  decision  and  all 
other  papers  relating  to  the  trial  must  be  filed,  and  the 
judgment  rendered  must  be  entered,  in  the  last  named 
county.     (Co.  Civ.  Proc,  §  990). 

This  section  supersedes  the  rule  in  Qhristy  v.  Kier- 
sted  (47  How.  Pr.  467),  which  required  that  an  issue  of 
law  should  be  tried  in  the  county  designated  in  the  com-  ' 
plaint  unless  the  place  of  trial  was  changed,  as  in  the 
case  of  an  issue  of  fact. 

ARTICLE  II. 

CHAKGING   PLACE   OF   TEIAL. 

SECTION. 

1 .  VVhen  change  may  be  demanderl. 

2.  In  what  cases  it  will  be  changed. 

3.  Changing  trial  from  one  court  to  another. 

Sec.  1 .    When  change  may  be  demanded. 

Where  the  defendant  demands  that  the  action  be  tried 
in  the  proper  county,  his  attorney  must  serve  upon  the 
plaintiff's  attorney,  with  the  answer,  or  before  service  of 
the  answer,  a  written  demand  accordingly.  The  demand 
must  specify  the  county,  where  the  defendant  requires 
the  action  to  be  tried.  If  the  plaintiff's  attorney  does 
not  serve  his  written  consent  to  the  change,  as  proposed 
by  the  defendant,  within  five  days  service  of  the  de- 
mand, the  defendant's  attorney  may,  within  ten  days 
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thereafter,  serve  notice  of  a  motion  to  change  the  place 
of  trial.     (Co.  Civ.  Proc,  §  986). 

The  mere  service  of  a  demand  does  not  effect  the 
change;  there  must  be  an  order,  or  a  consent.  {Has- 
broucJc  V.  M'Adam,  4  Hovir.  Pr.  342).  The  object  of  the 
demand  is  to  enable  the  plaintiff  to  voluntarily  correct 
his  error  ( Vermont  Qen.  R.  R.  Co.  v.  Northern  R.  R. 
Co.,  6  How.  Pr.  106),  vt^hich  he  may  do  either  by  serving 
his  vs^ritten  consent  upon  the  defendant's  attorney  within 
[five  days,  or  by  amending  his  complaint,  as  of  course, 
at  any  time  within  the  time  allowed  by  section  five  hun- 
dred and  forty -two  of  the  Code.  {Toll  v.  Cromwell,  12 
How.  Pr.  79).  In  the  case  last  cited  the  action  was  transi- 
tory, and  had  been  brought  in  a  county  where  neither 
party  resided^  and  upon  defendant's  demanding  a  change 
to  his  own  county,  the  plaintiff  amended  his  complaint 
by  changitg  the  place  of  trial  to  his  county;  which  was 
held  to  be  a  complete  answer  to  the  defendant's  demand. 
In  a  case  where  a  motion  had  been  made  to  change 
>the  place  of  trial  because  a  fair  and  impartial  trial  could 
not  be  had  in  the  county  designated,  an  amendment  of 
the  complaint  changing  the  place  of  trial  to  another 
county,  prevents  the  hearing  of  the  motion  in  the  original 
county.  But  the  motion  may  be  heard  in  the  county 
designated  by  the  amendment  {Moulton  v.  Beecher,  1 
Abb.  IS".  C.  193,  235);  but,  in  a  later  case  it  was  held 
that  such  an  amendment  could  only  be  made  "  without 
prejudice  to  tUe  proceedings  already  had;"  so  that  where 
the  defendant  had  already  made  his  application  to  have 
the  place  of  trial  changed,  such  an  amendment  could  not 
defeat  his  motion.  {Rector  v.  Ridgewood  Ice  Co.,  38 
Hun,  293;  aff'd  101  JST.  Y.  656;  Faherty  v.  Schuyler 
Tow-Boat  Line,  43  Hun,  432). 

A  demand  is  necessary,  before  moving  to  change  the 
place  of  trial  to  the  proper  county  ( Vermont  Cen.  R. 
R.  Co.  V.  Northern  R.  R.  Co.  supra);  but  the  defend- 
ant's right  to  have  the  place  of  trial  changed  to  a  proper 
county,  is  an  absolute  right;  and  his  motion  cannot  be  de- 
feated by  showing  that  the  convenience  of  witnesses  or  the 
ends  of  justice  will  be  promoted  by  retaining  the  place 
of  trial  stated  in  the  complaint.     ( Veeder  v.  Baker,  83 
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N.  T.  156).  The  authority  given  by  this  section  is  not, 
to  retain,  but  to  change  •  the  place  of  trial.  (Id).  The 
regular  practice  in  such  case,  is  to  order  the  change  upon 
the  defendant's  motion;  and  then,  if  the  plaintiff  desires 
to  change  on  the  ground  of  convenience  of  witnesses,  or, 
that  a  fair  and  impartial  trial  cannot  be  had,  he  must 
make  his  motion  upon  afiidavits  which  the  defendant  can 
oppose.  (Id).  This  section  of  the  Code  requires  that 
the  demand  shall  specify  the  county  where  the  defend- 
ant requires  the  trial  to  be  had;  and  not,  as  was  formerly 
the  practice,  that  the  action  should  be  tried  in  the 
"proper  county."  The  rule  that  it  was  surplusage  to 
suggest  in  the  demand  which  is  the  proper  county  {PMl- 
'brick  V.  Boyd,  16  Abb.  Pr.  393)  is  therefore  superseded. 
If  the  demand  is  served  after  the  answer  it  may  be  disre- 
garded {MilUgan  v.  Brophy,  2  C.  R.  118);  and  this  is  so, 
even  though  the  answer  was  served  before  the  defend- 
ant's time  to  answer  had  expired.  (Id).  Where  a  de- 
mand specified  a  county  which  is  not  the  proper  county, 
the  demand  is  irregular.  {Beardsley  v.  DicTcerson,  4 
How.  Pr.  81). 

Sec   S>  In  'trhat  cases  it  -will  be  changed. 

Sub-division  1. — Wherp:  Proper  County  is  not 
Designated. 

The  court  may,  by  order,  change  the  place  of  trial, 
where  the  county,  designated  for  that  purpose  in  the 
complaint,  is  not  the  proper  countj?-.  (Go.  Civ.  Proc.  § 
987,  subd.  1). 

If  the  county  designated  in  the  complaint  as  the  place 
of  trial,  is  not  the  proper  county,  the  action  may,  not- 
withstanding, be  tried  therein;  unless  the  place  of  trial 
is  changed  to  the  proper  county,  upon  the  demand  of 
the  defendant,  followed  by  the  consent  of  the  plaintiff,, 
or  the  order  of  the  court.     (Co.  Civ.  Proc.  §  985). 

The  change  to  the  proper  county  is  a  matter  of  right 
{Starks  v.  Bates,  12  How.  Pr.  465);  but  the  defendant? 
must  have  made  the  demand  required  by  section  nine- 
hundred  and  eighty-six  of  the  Code,  before  he  can  move 
on  this  ground  to  change  the  place  of  trial.  (  Van  Dyck 
V.  McQuade,  18  Hun,  376;  see  also  §  1  ante).     The  de- 
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fendant  may  waive  his  right  to  object  that  the  action 
was  not  brought  in  the  proper  county,  as  by  stipulating, 
upon  receiving  an  extension  of  time  to  answer,  that  he 
will  receive  short  notice  of  trial  for  a  certain  circuit  in 
the  county  where  the  venue  is  laid.  {Haiz  v.  Star  in,  1 
N.  Y.  S.  Rep.  553).  Where  the  motion  to  change  the 
place  of  trial  is  made  on  this  ground,  no  regard  can  be 
had  for  the  convenience  of  witnesses.  {Duche  v.  Buf- 
falo Or  ape  S.  Co.,  2  Civ.  Pro.  E,.  268).  Where  the  plaint- 
iff is  a  foreign  corporation,  and  the  defendant  is  a  resi- 
dent of  this  state,  the  proper  county  is  that  in  which  the 
defendant  resides  {International  L.  Ass.  Co.  v.  Sweet- 
land,  14  Abb.  Pr.  240);  so  where  such  a  plaintiff  brought 
his  action  in  a  county  in  which  the  defendant  did  not 
reside,  a  motion  was  granted  changing  the  place  of  trial 
to  the  county  where  the  defendant  did  reside.  {Crrover 
&  Baker  S.  M.  Co.  v.  Kimball,  64  Barb.  425) 

SuB-DiTisiON  2. —  Where  an  Impartial   Trial  can- 
not BE  HAD. 

The  court  may,  by  order,  change  the  place  of  trial, 
where  there  is  reason  to  believe  that  an  impartial  trial 
cannot  be  had  in  the  proper  county.  (Co.  Civ.  Proc.  § 
987,  subd.  2). 

No  demand  is  necessary,  or  need  be  served  under  this 
subdivision  {Hlnchman  v.  Butler,  7  How.  Pr.  462);  nor 
is  the  right  to  move  for  a  change  under  this  head,  con- 
flned  to  the  defendant;  but  the  motion  may  be  made  by 
either  party  when  an  impartial  trial  cannot  be  had  in 
the  proper  county.     (Id). 

Under  this  subdivision,  the  court  will  not  make  the 
change  unless  the  facts  and  circumstances  are  set  forth, 
showing  the  inability  of  the  party  to  obtain  an  unpre- 
judiced court  or  jury,  and  those  facts  are  clearly  estab- 
lished; and  are  not  merely  the  speculative  opinions  of 
any  person,  however  respectable.  {People  v.  Wright,  5 
How.  Pr.  23).  The  facts  entitling  a  party  to  a  change  on 
this  ground  must  appear  clearly;  the  simple  fact  that  the 
action  was  against  the  city  of  New  York,  and  that  the 
venue  was  laid  in  that  county,  was  not  sufficient  to 
16 
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justify  changing  a  place  of  trial  {Corporation  of  New 
York  V.  Dawson,  2  John.  Cas.  335);  nor  will  the  fact  that 
a  supposed  excitement  or  prejudice  prevails,  which  makes 
it  doubtful  whether  an  impartial  jury  can  be  had,  warrant 
an    interference    with    the    place  of   trial.     {People  v. 
Wright,  supra).     In  that  case  it  was  held  that,  ordina- 
jily,  an   actual  experiment  by  trying   the   cause  or  at- 
tempting to  impanel  a  jury  should  first  be  made;  but 
this  preliminary  is  not  required  in  all  cases.     {People  v. 
Weib,  1  Hill,  179;  Budge  v.  Northam,  20  How.  Pr.  248). 
Where  the  defendants  were  all  residents  of  one  county, 
and  one  of  them  was  a  justice  of  the  supreme  court,  and 
others  were  prominent  lawyers,  it  was  held  not  to  be 
a   sufficient   reason   for   changing  the  place  of   trial  on 
plaintiff's  application    {N.   J.   Zinc    Co.   v.    Blood,    8 
Abb.  Pr.  147);  nor  is  it  sufficient  in  an  action  of  slander 
or   libel,    that   a  violent  party  spirit  prevailed   in   the 
county.      {ZoMesJce  v.  Bauder,  1  Cai.  487).      The  mere 
fact  that  the  sheriff  of  the  county  to  which  it  is  moved 
to  change  the  place  of  trial,  is  a  party  to  the  action,  is  not 
a  sufiicient  excuse  for  refusing  the  motion.     {Baker  v. 
Sleight,  2  Cai.  46).     In  an  action  for  malicious  prosecu- 
tion, the  place  of  trial  was  changed  where  the  plaintiff 
was  alleged  to  have  created  a  prejudice  by  publications 
{Moulton  V.  Beecher,  1  Abb.  N.  C.  193;  52  How.  Pr.  182); 
or  has  attempted  to  influence  the  jurors  and  to  mislead 
the  public  mind  {People  v.  Webb,  supra);  and  where  a 
great  public  excitement  and  the  action  of  the  local  au- 
thorities indicated  a  foregone   conclusion,    those    facts 
were   held   to   be  a   sufficient    cause  for  removal  from 
that   county.     {People  v.  L.  I.  P.  P.  Co.   16  How.   Pr. 
106,  113).     In  a  case  where  two  ineffectual  attempts  have 
been   made  to  obtain  a  verdict,   the   place   of   trial  was 
changed  on  the  ground  of  excitement,  and  to  obtain  an 
impartial  trial.     {Messenger  v.  Holmes,  12  Wend.  203). 
Merely  stating  that  a  party  believes  that  a  fair  trial  can- 
not be  liad  is  not  sufficient;  the  facts  and  circumstances 
must  be  stated.  {People  v.  Sammis,  3  Hun,  560).  Where 
the  prejudice  which  prevents  an  impartial  trial  in  one 
county,  extends  to  the  adjoining  counties,  the  change 
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should  be  made  to  a  remote  county.    {People  v.  Baker, 
3  Abb.  Pr.  42). 

Sub-division  3. — Foe   Convenience  op  Witnesses. 

The  court  may  by  order,  change  the  place  of  trial 
where  the  convenience  of  witnesses  and  the  ends  of  jus- 
tice will  be  promoted  by  the  change.  (Co  Civ.  Proc. 
§  987  subd.  3). 

As  in  the  previous  subdivision,  no  demand  is  neces- 
sary before  making  a  motion  to  change  the  place  of  trial, 
where  the  convenience  of  witnesses  or  the  ends  of  justice 
vrill  be  promoted  by  the  change.  (Hinchman  v.  Butler.  7 
How.  Pr.  462).  This  change  can  only  be  made  after  the 
joining  of  issue,  because  until  that  time  it  cannot  be 
known  what  witnesses  will  be  material  and  necessary. 
{Merrill  v.  Grinnell,  10  How.  Pr.  31).  It  is  made  on  the 
application  of  the  defendant,  as  the  plaintiff,  having  the 
opportunity  of  naming  his  choice  for  place  of  trial  in 
the  complaint,  may  be  supposed  to  have  consulted  the 
convenience  of  his  witnesses,  and  therefore  the  plaintiff 
cannot  move  directly  {Swartwout  v.  Payne,  16  John. 
149);  but  if  the  place  has  been  changed  on  the  motion  of 
the  defendant  on  the  ground  that  it  was  not  brought  in 
the  proper  county,  then  the  plaintiff  is  at  liberty  to 
move  to  change  the  place  of  trial  under  this  subdivision. 
{Yeeder  v.  Baker,  8^  N.  Y.  156,  162).  In  deciding  a 
motion  to  change  the  place  of  trial,  the  convenience  of 
witnesses  whose  attendance  it  is  necessary  and  proper  to 
secure,  is  the  main  consitieration;  and  the  court  looks 
beyond  the  affidavits  to  the  cause  of  action  and  defense, 
to  ascertain  from  the  whole  case  whether  the  change  of 
place  of  trial  will  really  be  most  convenient  for  the 
greatest  number  of  necessary  witnesses.  {King  v.  Van- 
■derhilt,  7  How.  Pr.  385).  In  considering  the  number  of 
witnesses,  no  regard  will  be  paid  to  witnesses  residing  out 
of  the  State  who  may  be  examined  on  a  commission,  and 
who  cannot  be  compelled  to  attend.  {N.  J.  Zinc  Co.  v. 
Blood,  8  Abb.  Pr.  147;  Bowles  v.  li.  W.  &  0.  R.  B. 
Co.,  38  Hun,  507;  BaiJibont  v.  Barman,  4  Wend.,  208). 
While  it  has  been  held  that  the  motion  will  be  decided 
according  to  the  preponderating  number  of  witnesses  re- 
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siding  in  the  one  county  or  the  other  (Austin  v.  HlnTC' 
ley,  13  How.  Pr,  576),  and  the  motion  will  be  denied  if 
the  opposite  party  outnumber  the  moving  party  in  wit- 
nesses {Sherwood  v.  Steele,  12  Wend.  294),  or  swears  to 
an  equal  number  {Wood  v.  Bishop,  5  Cow.  414);  the 
court  will  look  into  the  materiality  of  the  witnesses 
named;  and  if  it  has  good  reason  to  believe  that  any  of 
them  are  superfluous,  it  will  disregard  them  {Goodrich  v. 
Vanderhilt,  7  How  Pr.  467),  and  will  attach  more  im- 
portance to  the  nature  and  the  facts  of  the  case,  than  to 
the  alleged  number  of  witnesses  {Barnard  v.  Wheeler, 
3  How.  Pr.  71);  thus  where  a  hundred  and  sixteen  wit- 
nesses were  sworn  to,  in  an  action  for  obtaining  goods 
under  false  pretenses,  but  it  appeared  that  they  were  to 
be  called  to  prove  defendant's  good  character,  it  was 
held  to  be  a  fraud  upon  the  court  and  the  motion  was 
denied  with  costs  ( Wallace  v.  Bond,  4  Hill,  536);  and 
where  seventy-eight  witnesses  were  named  as  necessary  in 
an  ordinary  action  on  contract,  the  court  treated  the  affi- 
davit as  prima  facie  a  fraud  {Garhutt  v.  Bradner,  1  How. 
Pr.  122);  so  where  twenty-two  witnesses  were  sworn  to,  all 
of  whom  were  intended  to  be  called  to  prove  the  defen- 
dant's hand  writing,  they  were  disregarded.  {Weed  v. 
Halladay,  1  How.  Pr.  73).  The  courts  now  place  very 
little  reliance  upon  affidavits  of  the  number  of  necessary 
witnesses  {Barnard  v.  Wheeler,  supra);  or  upon  allega- 
tions that  they  are  material,  without  showing  how  they 
are  material  {People  v.  Hayes,  7  How.  Pr.  248);  nor  even 
then  unless  the  allegation  of  the  fact  of  materiality  be 
made  under  advice  of  counsel.  {Constantine  v.  Dun- 
ham, 9  Wend.  431).  The  county  in  which  the  witnesses 
reside,  rather  than  the  distance  they  will  have  to  travel, 
must  govern  on  motions  to  change  the  place  of  trial  for 
convenience  of  witnesses  {Hull  v.  Hull,  1  Hill,  671);  but 
where  the  witnesses  reside  within  a  very  short  distance 
from  the  xjlace  where  it  is  desired  to  have  the  trial,  they 
will  not  be  disregarded  because  they  do  not  reside  within 
the  same  county.  {Mason  v.  Brown,  6  How.  Pr.  481). 
For  the  convenience  of  witnesses  the  court  may  order  the 
place  of  trial  of  a  transitory  action  to  be  changed  to  a 
county  other  than  the  one  in  which  either  of  the  parties. 
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reside.  {Flood  v.  Morris,  3  Law  Bull.  100).  It  is  the 
settled  practice  to  change  the  place  of  trial  to  the  county 
where  the  cause  of  action  arose,  if  there  is  a  greater  num- 
ber of  material  witnesses  in  that  county,  than  in  the 
county  where  the  action  was  brought  {Murray  v.  Minier, 
16  Wkly.  Dig.  117);  but  it  is  safe  to  say  that  the  court 
would,  in  such  a  case,  still  be  influenced  by  the  facts  and 
circumstances  connected  with  the  investigation,  rather 
than  by  merely  numerical  considerations.  {Britten  v. 
Peahody,  4  Hill,  61).  Just  what  is  required  to  be  shown 
on  such  a  motion  will  be  discussed  in  the  section  devoted 
to  the  affidavit,  in  article  three  of  this  chapter. 

The  place  of  trial  of  actions  brought  in  the  supreme 
court  may  be  changed  only  in  those  cases  mentioned  in 
section  nine  hundred  and  eighty-seven  of  the  Code;  and 
the  fact  that  a  change  of  the  place  of  trial  would  be  a 
convenience  to  the  justice  trying  the  case,  is  not  one  of 
those  cases.  {Birmmgham  Iron  Foundry  v.  Hatfield, 
43  N.  Y.  224).  The  power  of  the  judge  to  adjourn  a 
special  term  to  another  county,  does  not  authorize  him  to 
thus  change  the  place  of  trial  of  a  local  action  (id),  any 
more  than  it  would  require  the  jurors  to  attend  out  of 
their  county.  {Oould  v.  Bennett,  59  IST.  Y.  124).  The 
only  exceptions  to  the  foregoing  rule  are  those  men- 
tioned in  the  next  section. 

Sec.  3>  Changing  trial  ftom  one  court  to  another. 

It  is  evident  that  where  an  action  is  brought  in  a  court 
of  local  jurisdiction,  the  place  of  trial  cannot  be  changed 
by  that  court;  as  its  jurisdiction  does  not  extend  beyond 
the  city  or  county  in  which  it  is  located;  therefore,  in 
order  to  provide  for  a  change  of  the  place  of  trial  in  such 
cases,  the  statute  has  given  the  supreme  court  authority 
to  remove  to  itself  an  action  brought  in  such  local  court 
for  the  purpose  of  changing  the  place  of  trial. 

The  following  are  the  cases  in  which  such  removal  may 
be  ordered: 

Sub-division  1. — From  a  Local  Cotjrt  to  the 
Supreme  Court. 
The  supreme  court,    upon  the  application  of    either 
party  may,  and,  in  a  proper  case,  must  make  an  order, 
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directing  that  an  issue  of  fact  Joined  in  an  action  or  spec- 
ial proceeding,  pending  in  any  other  court  of  record, 
except  a  superior  citj''  court,  the  city  court  of  the  city  of 
New  York  or  a  county  court,  be  tried  at  a  circuit 
court  in  another  county,  on  such  terms  and  under  such 
regulations  as  it  deems  just;  and  thereupon  the  issue 
must  be  tried  accordingly.  After  the  trial,  the  clerk  of 
the  county,  in  which  it  has  taken  place,  must  certify  the 
minutes  thereof;  which  must  be  filed  with  the  clerk  of 
the  court  in  which  the  action  or  special  proceeding  is^ 
pending.  The  subsequent  proceedings  in  the  last  men- 
tioned court  must  be  the  same  as  if  the  issue  had  beeij 
tried  therein.     (Co.  Civ.  Proc.  §  218). 

A  motion  to  change  trial  of  the  action  from  one  coun 
to  another,  is  addressed  to  the  discretion  of  the 
court;  and  while  the  discretion  is  reviewable,  the  court 
ought  not  to  interfere  in  a  fairly  balanced  case.  {Knowl- 
ton  V.  Trimhle,  11  Rep.  65).  It  will  be  seen  that  the  sec- 
tion, above  quoted,  does  not  have  the  effect  of  changing; 
the  action  to  the  supreme  court,  but  merely  changing  the 
place  of  trial,  after  which  all  proceedings  must  be 
the  same  as  though  no  change  had  been  made.  On  a 
motion  to  remove  a  case  from  the  common  pleas  to  the 
supreme  court,  the  papers  should  be  entitled  in  the  former 
court,  as  the  action  still  remains  in  that  court.  {Miller 
V.  Bows,  2  How.  Pr.  98).  While  the  place  of  trial  may 
be  changed  from  a  local  court  to  the  supreme  court,  for 
the  convenience  of  witnesses,  the  motion  should  be  made 
within  a  reasonable  time;  thus  where  a  motion  was  made 
seven  years  after  the  joining  of  issue;  it  was  too  late- 
to  change  the  place  of  trial  on  that  ground.  {Quinn  v. 
Van  Pelt,  12  Hun,  633). 

SuB-DivisioH"  2. — Fkok  a  Superioe  City  Court  tO' 
THE  Supreme  Court. 
The  supreme  court  may,  by  an  order,  made  at  any 
time  after  joinder  of  an  issue  of  fact,  and  before  the  trial 
thereof,  remove  to  itself  an  action  or  a  special  proceed- 
ing pending  in  a  superior  city  court,  for  the  purpose  of 
changing  the  place  of  trial  or  hearing  thereof.  Where- 
an  order  for  a  removal  is  made,  as  prescribed  in  this  sec- 
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tion,  the  place  of  trial  or  hearing  must  be  changed  by 
the  same  order  to  another  county  A  certified  copy  of 
of  the  order  must  be  filed  in  the  office  of  the  cleris  of 
the  court,  in  which  the  action  or  special  proceeding  was- 
commenced.  Thereupon  it  is  removed  into  the  supreme 
court;  and  the  subsequent  proceedings  therein  must  be 
the  same  as  if  it  had  been  originally  brought  in  the- 
supreme  court.     (Co.  Civ.  Proc.  §  269). 

An  order  for  the  removal  of  an  action  or  special  pro- 
ceeding, as  prescribed  in  the  section  last  quoted,  can 
only  be  made  upon  notice,  and  by  a  special  term  of  the 
supreme  court,  where  the  motion  might  be  made,  if  the 
action  or  special  proceeding  was  pending  in  the  supreme 
court,  and  brought  in  the  county  where  the  superior  city 
court  is  located;  and  in  a  case,  where  an  order  changing 
in  like  manner  the  place  of  trial  or  hearing,  would  be 
granted,  if  the  action  or  special  proceeding  was  pending: 
in  the  supreme  court.     (Co.   Civ.  Proc.  §  270). 

The  notice  should  be  given  and  the  motion  papers- 
served  as  on  an  ordinary  aiDplication  to  the  court. 

An  appeal  from  an  order  made  upon  such  a  motion 
must  be  taken  and  heard  in  like  manner  as  if  the  action- 
or  special  proceeding  was  pending  in  the  supreme  court, 
and  triable  in  the  county  from  which  the  place  of  trial  is 
changed.  Such  an  appeal  brings  up  to  the  general  term, 
and  thence  to  the  court  of  a^^peals,  if  the  order  is  appeal- 
able to  that  court,  all  questions  which  were  before  the 
special  term  and  the  appellate  tribunal  must  dispose  of 
the  same,  as  if  they  were  originally  presented  to  it.  (Co. 
Civ.   Proc.  §  271). 

For  the  purpose  of  making  an  application  for  such 
removal,  a  judge  of  either  court  may  make  an  order  stay- 
ing the  proceedings.     (Co.  Civ.  Proc.  §  272). 

The  clerk  of  the  court  from  which  the  action  or  special 
proceeding  is  removed  must  forthwith  deliver  to  the  clerk 
of  the  court  to  which  it  is  removed,  ail  papers  filed  therein, 
and  certified  copies  of  all  minutes  and  entries  relating 
thereto;  which  must  be  filed,  entered  or  recorded,  as  the 
case  requires,  in  the  office  of  the  last  mentioned  clerk. 
If  the  place  of  hearing  is  changed,  the  delivery  must 
be  to  the  clerk  of  the  county  in  which  the  order  directs- 
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the  trial  or  hearing  to  be  had.  (Co.  Civ.  Proc.  §  275). 
Such  removal  does  not  affect  any  prior  proceedings  in 
the  action,  but  they  continue  to  have  the  same  effect  and 
validity  as  though  the  removal  had  not  been  made;  and 
the  surrender  of  the  defendant  by  his  bail  to  the  court  to 
which  the  removal  is  had,  has  the  same  effect  as  if  made 
to  the  court  taking  it.  (Co.  Civ.  Proc.  §  276).  After 
the  removal  into  the  supreme  court,  the  general  provi- 
sions of  the  Code  as  to  the  proper  place  of  trial  apply. 
{Cornell  v.  Eoans,  7  Hun,  299).  The  power  to  order  the 
change  under  section  two  hundred  and  sixty-nine  of  the 
Code,  is  discretionary,  and  should  not  be  exercised  except 
for  cause.  (Gampbell  v.  Butler,  4  Abb.  Pr.  455).  The 
power  being  given  for  the  purpose  of  enabling  a  change 
of  the  place  of  trial  to  be  had,  the  motion  should  be 
made  promptly;  and  if  the  delay  is  such  that  the  change 
would  not  be  ordered  if  the  action  were  originally 
brought  in  the  supreme  court,  the  motion  will  be  denied. 
{Quinn  v.  Van  Pelt,  12  Hun,  633). 

SuB-Divisiow  3. — From  the  City  Court  of  New 
York  to  the  Supreme  Court. 
The  supreme  court,  at  a  term  held  in  the  first  judicial 
district,  may,  by  an  order  made  at  any  time  after  joinder 
of  an  issue  of  fact,  and  before  the  trial  thereof,  remove 
to  itself  an  action  brought  in  the  city  court  of  the  city 
of  New  York,  for  the  purpose  of  changing  the  place  of 
trial  thereof.  Where  an  order  for  removal  is  made  as 
prescribed  in  this  section,  the  place  of  trial  must  be 
changed  by  the  same  order  to  another  county,  and  the 
subsequent  proceedings  therein  must  be  the  same  as  if 
the  action  had  been  originally  brought  in  the  supreme 
court.  The  provisions  of  section  three  hundred  and 
forty-four,  three  hundred  and  forty -five  and  three  hund- 
red and  forty-six  of  the  Code  apply  to  an  application  to 
remove  such  an  action,  and  to  the  proceedings  upon  and 
subsequent  to  the  removal,  as  if  the  city  court  of  the 
city  of  New  York  was  specified  in  those  sections  in 
place  of  the  county  court,  and  a  justice  thereof,  in  place 
a  county  judge.     (Co.  Civ.  Proc.  §  319). 
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Sub-division  4. — From  a  County  Court  to  the 
Supreme  Court. 

The  supreme  court  may,  by  an  order,  made  at  any  time 
after  joinder  of  an  issue  of  fact,  and  before  the  trial 
thereof,  remove  to  itself  an  action,  brought  in  a  county 
court,  in  favor  of  the  executor,  administrator  or  assignee 
of  a  judgment  creditor,  or,  in  a  proper  case,  in  favor  of 
the  judgment  creditor,  to  recover  a  judgment  for  money 
remaining  due  upon  a  judgment  rendered  in  the  same 
court;  or  for  any  other  cause  where  the  defendant  is,  or, 
if  there  are  two  or  more  defendants,  where  all  of  them 
are,  at  the  time  of  the  commencement  of  the  action,  resi- 
dents of  the  county,  and  wherein  the  complaint  demands 
judgment  for  a  sum  of  money  only,  not  exceeding  one 
thousand  dollars;  or  to  recover  one  or  more  chattels,  the 
aggregate  value  of  which  does  not  exceed  one  thousand 
dollars,  with  or  without  damages  for  the  taking  or  deten- 
tion thereof,  for  the  purpose  of  changing  the  place  of 
trial  thereof.  Where  an  order  for  removal  is  made  as 
prescribed  in  this  section,  the  place  of  trial  of  the  action 
must  be  changed  by  the  same  order  to  another  county; 
and  the  subsequent  proceedings  therein  must  be  the 
same,  as  if  the  action  had  been  originally  brought  in  the 
supreme  court.     (Co.  Civ.  Proc.  §§  343,  340). 

The  above  section  corresponds  to  section  two  hundred 
and  sixty-nine,  which  relates  to  the  superior  city  courts; 
and  where  an  order  directs  that  the  action  be  tried  in 
another  county,  the  clerk  with  whom  the  order  is  entered 
must  forthwith  deliver  to  the  clerk  of  that  county,  all 
papers  filed  therein  and  certified  copies  of  all  minutes 
and  entries  relating  thereto;  which  must  be  filed,  entered 
or  recorded,  as  the  case  requires,  in  the  ofiice  of  the  last 
mentioned  clerk.  The  provisions  of  section  two  hundred 
and  seventy-one  of  the  Code  apply  to  an  appeal  taken 
from  such  an  order.  (Co.  Civ.  Proc.  §  844).  The  county 
judge,  or  a  judge  of  the  supreme  court,  authorized  to 
make  such  an  order,  may  order  a  stay  of  proceedings  for 
the  purpose  of  aflEording  an  opportunity  to  make  the 
application  for  removal.  (Co.  Civ.  Proc.  §  845).  The 
removal  does  not  invalidate  or  in  any  manner  impair 
17 
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prior  proceedings,  but  they  continue  to  have  the  same 
effect  and  validity  as  though  no  removal  had  been  made. 
The  surrender  of  the  defendant  by  his  bail  to  the  supreme 
court,  has  the  same  effect  as  if  he  had  been  surrendered 
to  the  county  court  had  the  proceedings  remained  therein, 
(Co.  Civ.  Proc.  §  346). 

Sub-division    5.  —  From   the   Supreme   Court  to    a 
Superior  City  Court. 

The  supreme  court,  where  the  parties  manifest  in 
writing  their  consent,  must  make  an  order  directing  that 
an  action  or  special  proceeding,  pending  in  that  court  and 
triable  in  a  county  where  a  superior  city  court  is  located,  be 
removed  to  the  superior  city  court,  or,  in  the  city  of  New 
York  to  either  of  those  courts  therein  as  specified  in  the 
consent.  A  certified  copy  of  the  order  must  be  filed  in 
the  office  of  the  clerk  of  the  court  to  which  the  action  or 
special  proceeding  is  ordered  to  be  removed.  There- 
upon it  is  removed  accordingly;  and  all  subsequent 
proceedings  therein  must  be  the  same  as  if  it  had  been 
originally  brought  in  the  superior  city  court.  (Co.  Civ. 
Proc.  §  274). 

The  same  rules  as  to  the  delivery  of  papers  to  the 
court  to  which  the  action  or  special  proceeding  is  re- 
moved, and  as  to  the  removal  not  invalidating  or  impair- 
ing prior  proceedings,  apply  to  a  removal  under  this 
section,  as  in  the  case  of  the  removal  of  a  cause  from  a 
local  or  inferior  court  to  the  supreme  court.  (Co.  Civ. 
Proc.  §§  275,  276). 

The  application  for  such  removal  should  be  made  as 
prescribed  in  section  seven  hundred  and  sixty-nine  of 
the  Code,  and  general  rule  thirty-eight,  excepting  that  if 
the  action  is  pending  in  the  city  court  of  the  city  of  New 
York,  the  application  can  only  be  made  in  the  first 
judicial  district  (Co.  Civ.  Proc.  §  319);  and  it  should  be- 
made  upon  the  pleadings  and  other  papers  in  the  action, 
or  upon  affidavits,  or  both;  and  the  usual  proceedings 
should  be  had  upon  such  application  as  upon  an  ordi- 
nary motion. 
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ARTICLE  III. 

MOTION  TO    CHANGE  PLACE   OP  TEIAL. 
SECTION. 

1.  When  and  where  made. 
3.  By  whom  made. 

3.  Stay  of  proceedings  to  make  motion. 

4.  Affidavit. 

5.  Opposing  the  motion. 

6.  The  order. 

7.  Terms  on  granting  or  denying  motion. 

Sec.  1.  Wben  and  Mrhere  made. 

A  motion  by  the  defendant  to  change  the  place  of 
trial  to  the  proper  county,  cannot  be  made  until  after  a 
demand,  specifying  the  county  in  which  he  requires 
the  action  to  be  tried,  has  been  made  by  an  attorney  who 
has  appeared  in  the  action  for  him,  as  provided  in  sec- 
tion four  hundred  and  twenty-one  of  the  Code.  {Van 
Dyck  V.  McQuade,  18  Hun,  376).  Where  a  demand  has 
been  made  by  the  defendant  to  change  the  place  of  trial 
to  the  proper  county,  and  the  plaintiff  has  not  consented 
to  such  change  within  five  days  after  the  service  of  the 
demand,  the  defendant's  attorney  may  at  any  time 
within  ten  days  thereafter,  serve  a  notice  of  a  motion  to 
change  the  place  of  trial.  (Co.  Civ.  Proc.  §  986).  Thus 
the  defendant  has  until  fifteen  days  after  serving  his 
demand,  within  which  to  make  the  motion  {Clark  v. 
Campbell,  54  How.  Pr.  166);  but  he  has  no  longer  time. 
{Duche  v.  Buffalo  Grape  8.  Co.  11  Abb.  N.  C.  235), 
The  court  may,  however,  exercise  a  reasonable  discre- 
tion in  that  regard;  so  where  a  defendant  had  made  a 
proper  demand  for  a  change  of  the  place  of  trial,  but 
omitted  to  serve  his  notice  of  motion  upon  the  plaintiff' s 
attorney  within  the  ten  days  prescribed  by  the  Code;  it 
was  held  that  the  court  might  relieve  the  defendant 
from  his  laches,  and  grant  the  motion.  {Thompson  v. 
Heidenrich,  66  How.  Pr.  391).  So,  also,  if  the  defend- 
ant moves  to  change  the  place  of  trial,  after  the  time 
fixed  by  the  Code,  has  expired,  the  court  may  order  the 
change,  if  the  county  where  the  venue  is  laid,  is  not  the 
proper  county  {Clark  v.    Campbell,   supra);    but   the 
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motion  should  be  made  with  resonable  diligence  after 
issue  joined,  or  it  will  be  denied.  {Darragh  v.  McKim, 
2  Hun,  337).  Where  a  delay  of  over  a  year  had  occur- 
red, and  two  circuits  had  been  held  in  the  county  to 
which  the  removal  was  desired,  the  motion  was  denied. 
(Id).  So,  also,  in  a  case  where  issue  had  been  joined  for 
two  years,  a  motion  by  defendant  to  change  the  place  of 
trial  should  be  denied  for  laches.  {Hoffman  v.  Sparling, 
12  Hun,  83). 

A  motion  to  change  the  place  of  trial  to  the  proper 
county,  may  be  made  before  or  after  the  joinder  of  issue 
{Hubbard  v.  K  P.  Ins.  Co.,  11  How.  Pr.  149);  but  where 
the  motion  is  made  on  the  ground  that  an  impartial  trial 
cannot  be  had,  it  should  not  be  made  until  after  the 
joinder  of  issue.  {People  v.  Kingsley,  8  Hun,  233).  The 
same  is  true  where  a  motion  is  made  on  the  ground  of 
the  convenience  of  witnesses;  and  especially  is  this. so, 
because  until  after  the  joinder  of  issue,  the  court  cannot 
judge  what  witnesses  may  be  needed  {Merrill  v.  Orinnell, 
10  How.  Pr.  31);  but  the  motion  should  be  made  within 
a  reasonable  time  iheresdteT  {Hoffman  y.  Sparling,  su- 
pra); and  if  not  the  reasons  for  such  delay  should  be 
set  forth,  so  that  the  judge  may  be  satisfied  that  the  mo- 
tion is  made  in  good  faith.     (Id). 

Where  the  motion  is  to  remove  a  cause  from  the  supe- 
rior city  court,  or  the  city  court  of  JSTew  York,  or  from 
the  county  court  to  the  supreme  court,  the  motion  may 
be  made  at  any  time  after  the  joinder  of  issue,  and  be- 
fore trial.     (Co.  Civ.  Proc,  §§  269,  319,  343). 

A  change  of  the  place  of  trial  by  the  plaintiff  may  be 
made  within  the  time  allowed  to  amend  his  complaint  as 
of  course,  by  amending  it  in  that  respect.  If  he  has  per- 
mitted the  time  to  expire,  he  can  only  amend  by  making 
a  motion  for  leave  to  amend  in  that  regard.  {Fish  v. 
Lyon,  1  How.  Pr.  234). 

If  the  defendant  has  procured  a  change  to  the  proper 
county,  the  plaintiff  may  move  to  have  the  place  of  trial 
changed  again  for  the  convenience  of  witnesses.  {Park 
V.  Carnley,  7  How.  Pr.  355). 

The  general  provisions  as  to  where  motions  must  be 
made,    and  upon  what    notice,  apply  to  a  motion   to 
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change  the  place  of  trial  (Co.  Civ.  Proc.  §  769;  Gen. 
Rule  38),  except  that  where  a  motion  is  to  remove  a  case 
from  the  city  court  of  New  York  to  the  supreme  court 
for  the  purpose  of  changing' the  place  of  trial,  the  appli- 
cation must  be  made  at  a  special  term  held  in  the  first 
department.  (Co.  Civ.  Proc.  §  319).  See  also  Motions 
and  Orders  (vol.  I,  p.  188). 

Unless  a  motion  to  change  the  place  of  trial  to  the 
proper  county  is  made  within  the  time,  and  in  the  man- 
ner prescribed  by  the  Code,  the  right  to  have  it  changed 
is  waived,  and  the  motion  should  be  denied.  {Duche  v, 
Buffalo  Or  ape  8.  Co.,  2  Civ.  Pro.  R.  268). 

Sec.  2.  By  -whom  made. 

The  application  to  change  the  place  of  trial  to  the 
proper  county  is  made  by  the  defendant.  (Co.  Civ. 
Proc.  §  986).  The  plaintiff  has  the  right  to  name  in  his 
complaint,  the  county  in  which  he  desires  the  trial;  and 
it  will  be  presumed  that  he  does  so;  but  if  after  serving 
his  complaint,  he  desires  some  other  county  than  the 
one  named,  he  has  the  right  to  amend  his  complaint, 
within  twenty  days,  as  of  course,  and  can  thus  change 
the  place  of  trial  to  suit  himself  {Toll  v.  Cromwell,  12 
How.  Pr.  79);  but  if  the  defendant  has  made  his  motion 
to  change  the  place  of  trial  from  the  county  named  in 
the  complaint,  the  plaintiff  cannot  by  amendment  of  his 
complaint,  as  of  course,  prejudice  the  proceedings  al- 
ready had,  or  defeat  the  defendant's  motion.  {Hector  v. 
Ridgewood  Ice  Co.,  38  Hun,  293;  aff'd,  101  N.  T.  656). 
So,  where,  after  the  defendant  had  moved  to  change  the 
the  place  of  trial  to  the  proper  county,  the  plaintiff 
amended  his  complaint,  by  designating  another  county 
as  the  place  of  trial;  it  was  held  not  to  prejudice  the  de- 
fendant's motion,  which  should  be  granted,  notwith- 
standing the  amendment  of  the  complaint.  {FaJierty  v. 
ScTiuyler  Tow- Boat  Line,  43  Hun,  432).  In  general,  all 
the  defendants  should  unite  in  the  motion  {Legg  v.  Dor- 
sheim,  19  Wend.  700);  but  the  motion  may  be  made  by 
one  or  more  of  several  defendants.  {Mairs  v.  Remsen,  3 
C.  R.  138;  Bergman  v.  Nohle,  10  Civ.  Pro.  R.  190).  The 
case  last  cited  holds  that  in  the  absence  of  evidence  as 
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to  why  the  other  defendants  do  not  unite  in  the  motion, 
the  application  should  be  denied.  If  made  by  one  of 
several  defendants,  it  must  be  upon  notice  to  those  who 
have  appeared  in  the  case.  {Chace  v.  Benham,  12 
Wend.  200).  Where  a  motion  made  by  one  defendant 
has  been  denied,  the  rights  of  another  defendant,  sub- 
sequently served,  to  move,  are  not  thereby  prejudiced. 
{N.  J.  Zinc  Co.  V.  Blood,  8  Abb.  Pr.  147).  The 
joinder  of  a  person  in  an  action  with  other  persons,  sev- 
erally liable  upon  the  same  written  instrument,  does  not 
effect  his  right  to  any  order,  to  which  he  would  have 
been  entitled,  if  he  had  been  separately  sued  (Co.  Civ. 
Proc.  §  455);  and  he  may  move  for  a  change  of  the  place 
of  trial,  without  joining  his  co-defendants;  and  either 
defendant  in  such  an  action  may  have  the  place  of  trial 
changed  as  to  himself,  without  the  other's  consent. 
{Sherman  v.  Gregory,  42  How.  Pr.  481).  Where  the 
action  is  against  several  defendants,  but  only  part  of 
them  have  been  served,  those  served,  alone,  may  move, 
without  notice  to  the  others  {Brittan  v.  Feabody,  4  Hill, 
t)l,  note);  but  where  the  motion  is  made  by  one  or  more  , 
of  several  defendants  who  have  appeared,  the  court  will 
permit  the  motion  to  stand  over  until  notice  may  be 
given  to  the  others.  {Mairs  v.  Bemsen,  3  C.  E.  138). 
All  the  defendants  may  join  in  a  motion,  although  only 
one  has  served  a  written  demand  upon  the  plaintiff. 
{Sherman  v.  Gregory,  42  How.  Pr.  481).  A  defendant 
who  is  in  default  for  want  of  an  answer,  cannot  serve  a 
demand  upon  the  plaintiff  to  consent  to  change  the 
place  of  trial;  nor  make  a  motion  that  the  place  of  trial 
be  changed.  {Vale  v.  BrooJclyn  C.  T.  B.  B.  Co.,  12  Civ. 
Pro.  R.  102).  Where  the  change  is  asked  on  the  ground 
of  convenience  of  witnesses,  all  the  defendants  should 
join  {Sailly  v.  Hutton,  6  Wend.  508);  unless  some  of 
them  are  in  default;  in  which  case  the  others  may  move 
alone.  {Chace  v.  Benham,  12  Wend.  200).  The  plaint- 
iff may  move  to  change  the  place  of  trial  on  this  ground 
instead  of  amending  his  complaint.  {Fease  v.  Smith,  3 
Lans.  428).  The  reasons  why  aU  the  defendants  do  not 
join  in  a  motion  to  change  the  place  of  trial,  should  be 


PLACE  OF  TRIAL.  135 

stated  in  the  moving  papers.     {Welling  v.  Sweet,  1  How. 
Pr.  156). 

The  motion  may  be  made  in  the  alternative,  to  change 
the  venue,  or  to  change  the  place  of  trial.  {Hinchman 
V.  Butler,  1  How.  Pr.  462). 

Sec.  3.  Stay  of  proceedings,  to  make  motion. 

]S"o  order  to  stay  proceedings  for  the  purpose  of  mov- 
ing to  change  the  place  of  trial,  shall  be  granted,  unless 
it  shall  appear,  from  the  papers,  that  the  defendant  has 
used  due  diligence  in  preparing  the  motion  for  the  earli- 
est practical  day  after  issue  joined.  Such  order  shall 
not  stay  the  plaintiff  from  taking  any  step,  except  sub- 
poenaing witnesses  for  the  trial,  without  a  special  clause 
to  that  effect.     (Gen.  Eule,  47). 

Where  the  application  is  to  remove  the  action  or  spec- 
ial proceeding  from  a  superior  city  court,  the  city  court 
of  New  York,  or  a  county  court  to  the  supreme  court,  a 
stay  of  proceedings  may  be  ordered  for  the  purpose  of 
affording  an  opportunity  for  such  motion.  (Co.  Civ. 
Proc.  §§  2Y1,  319,  345).  These  stays  are  usually  granted, 
to  continue  until  the  hearing  of  the  motion  about  to  be 
made.  It  is  usually  made  ex  parte;  and  the  order  should 
be  entered  in  the  proper  county,  and  a  certified  copy 
served  on  the  attorney  for  the  adverse  party,  together 
with  a  notice  of  the  motion  for  which  the  stay  is  ordered. 
{Kirby  v.  Cogswell,  1  Cai.  505).  The  usual  practice  is  to 
obtain  the  stay  upon  the  affivadits,  used  on  the  principal 
motion,  and  which  must  be  served  with  the  notice  of 
motion,  and  a  certified  copy  of  the  order  staying  the 
proceedings.  {Sales  v.  Woodin,  8  How.  Pr.  349).  The 
stay  should  be  until  the  party  obtaining  it  can  make  his 
application  for  relief.  (Chubbuck  v.  Morrison,  6  How. 
Pr.  367).  The  language  of  the  order  is  that  all  proceed- 
ings in  this  cause  be  stayed  until  the  date  named  in  the 
order,  to  enable  the  defendant  to  move  for  a  change  of 
the  place  of  trial  (or  venue);  and  if  the  motion  be  then 
made,  until  the  order  of  the  court  thereon. 

As  to  stay  of  proceedings,  see  Vol.  I,  p.  204.  The  stay 
•continues  in  force,  until  the  order  is  actually  made  and 
entered  {Ackroyd  v.  Ackroyd,  3  Daly,  38);  unless  revoked 
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by  the  court.  Such  revocation  may  be  ordered  on  presenting 
and  fiUng  with  the  officer  who  granted  the  order,  an  affi- 
davit showing  such  facts  as  will  entitle  the  party,  accord- 
ing to  the  settled  practice  of  the  court,  to  retain  the  place 
of  trial;  and  upon  the  stay  being  revoked,  notice  should 
immediately  be  given  to  the  adverse  party.  {Hart  v.  Bui- 
terfield,  3  Hill,  455).  The  application  to  revoke  the 
stay  should  be  made  to  the  same  officer. who  made  the 
order,  (id.).  The  order  revoking  a  stay  is  also  usually 
made  ex  parte,  and  should  recite  that  the  party  having 
presented  and  filed  an  affidavit  showing  such  facts  as 
will  entitle  him  to  retain  the  venue,  the  order  staying 
proceedings,  heretofore  granted  by  me,  is  hereby  re- 
voked. 

Sec.  4.  Affidavit. 

Sub-division  1. — General  Rules. 

The  motion  to  change  the  place  of  trial,  is  founded  on 
affidavit,  which  must  be  made  by  the  party;  although 
under  special  circumstances,  to  be  set  forth  in  the  affi- 
davit, it  may  be  made  by  the  attorney  of  the  party 
making  the  application  (Brittan  v.  Peabody,  4  Hill,  61, 
note);  as  where  the  attorney  swears  that  the  adverse 
party  confessed  to  him  the  facts  on  which  the  motion  is 
based.  {Scott  v.  Gibhs,  2  John.  Cas.  116).  All  the 
parties  uniting  in  the  motion  must  sign  and  swear  to  the 
affidavit;  or  the  reasons  for  their  failure  to  do  so  must 
be  stated  in  the  affidavit.  ( Welling  v.  Sweet,  1  How. 
Pr.  156;  Bergman  v.  NoU-,  10  Civ.  Pro.  R.  190).  Ordi- 
narily the  defendant  is  required  to  swear  to  the  merits  of 
his  defense  {Lynch  v.  Mosher,  4  How.  Pr.  86,  92);  but 
where  the  motion  is  made  to  change  the  place  of  trial  to 
the  proper  county,  such  an  affidavit  is  not  necessary. 
{Sherman  v.  Gregory,  42  How.  Pr.  481).  As  to  the 
affidavit  of  merits,  see  Yol.  1,  p.  196,  ante. 

The  affidavit  should  state  the  county  designated  in  the 
complaint  as  the  place  of  trial  {Bull  v.  Babbitt,  1 
How.  Pr.  184). 

In  addition  to  what  has  usually  been  stated  in  affida- 
vits on  motions  to  change  the  place  of  trial,  either  party 
may  state  the  nature  of  the  controversy,  and  show  how 
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his  witnesses  are  material;  and  may  also  sliow  whet-e  the 
cause  of  action  or  the  defense,  or  both  of  them,  arose; 
and  those  acts  will  be  taken  into  consideration  by  the 
court  in  fixing  the  place  of  trial.     (Gen.  Rule  48). 

The  nature  of  the  action  is  usually  stated;  but  it  is  not 
necessary.  {Baker  v.  SleigM,  2  Cai.  46).  The  pleadings 
which  are  used  on  the  motion  will  usually  be  sufficient  as 
to  the  nature  of  the  action;  but  if  there  are  any  facts 
which  do  not  appear  on  the  face  of  the  pleadings,  and 
upon  which  the  party  intends  to  rely,  they  should  set 
out  fully  in  the  affidavit.  It  is  best  to  make  the  affidavit 
as  explicit  and  as  complete  as  possible;  so  that  the  court 
can  have  all  the  facts  before  him  without  having  to 
search  them  out  by  an  examination  of  the  pleadings. 
The  time  of  the  commencement  of  the  action,  the  date  of 
issue,  if  it  has  been  joined;  or  if  not,  a  statement  of  that 
fact;  and  where  notice  is  required  to  be  given,  or  a 
demand  of  the  change,  the  fact  in  that  regard  should  be 
given;  and  whether  or  not  the  adverse  party  refused  to 
consent  to  such  change;  and  that  the  demand  and  notice 
were  within  the  time  limited  therefor.  The  particular 
facts  relied  upon,  should  be  clearly  and  explicitly  set 
forth,  as  will  be  seen  in  the  following  subdivision. 

Sub-division  2. — For  Convenience  o¥  Witnesses. 
Where  the  motion  is  made  to  change  the  place  of  trial 
on  the  ground  of  convenience  of  witnesses,  certain  facts 
are  required  to  be  stated,  and  the  courts  have  held  that 
they  must  be  stated  in  a  certain  way.  The  names  of  the 
witnesses  residing  in  the  county  to  which  the  change  is 
desired  must  be  stated  {Anon,  6  Cow.  389);  and  their  resi- 
dences {Pierce  v.  Gunn,  3  Hill,  445);  and  it  is  always 
best  to  give  the  town  or  village  in  which  they  live,  as 
well  as  the  county;  but  this  latter  particular  is  not  so 
strictly  required.  {Blecker  v.  Smith,  37  How.  Pr.  28). 
If  the  affidavit  is  made  by  the  party,  he  must  show  that 
he  has  fully  and  fairly  stated  the  case,  and  what  he  ex- 
pects to  prove  by  each  and  every  witness,  to  his  counsel, 
giving  the  name  and  residence  of  such  counsel,  as  re- 
quired by  general  rule  twenty-three;  and  that  he  is  ad- 
18 
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Tised  by  his  said  counsel,  after  such,  statements,  and  ver- 
ily believes  that  each  and  every  of  his  said  witnesses  is 
material,  and  necessary  to  his  defense;  and  that  without 
the  testimony  of  each  and  every  of  them  he  cannot 
isafely  proceed  to  trial;  as  he  is  advised  and  verily  be- 
lives.  {Carpenter  v.  Con.  Ins.  Co.,  31  Hun,  78;  Con- 
stantine  v.  Dunham,  9  Wend.  431).  In  the  case  of  Car- 
penter V.  Continental  Ins.  Co.,  just  cited,  the  court  says 
that  the  strict  requirements,  established  by  numerous 
decisions,  as  to  the  contents  of  affidavits  used  on  motions 
to  change  the  place  of  trial,  are  wise;  and  that  experi- 
ence shows  that  on  such  motions,  parties  often  claim 
that  more  witnesses  will  be  necessary  than  are  actually 
called  when  the  trial  finally  comes  on;  and  as  motions  of 
this  kind  do  not  affect  the  merits  of  the  case,  it  is  well 
to  hold  parties  to  those  forms  which  have  been  settled, 
in  order  that  courts  may  reasonably  determine  how 
many  witnesses  will,  in  fact,  be  required;  and  that  the 
rule  should  not  be  relaxed,  except  where  the  affidavit  is 
so  full  and  definite  that  the  court  can  see  that  the  party 
could  not  safely  proceed  to  trial,  without  the  testimony 
of  each  witness.  In  the  case  of  Constantine  v.  Dun- 
ham {supra),  the  court  says  that  the  rule  in  respect  to 
these  affidavits  was  adopted  to  prevent  prevarication, 
and  to  avoid  discussions  as  to  the  form  of  the  papers;  and 
that  it  should  be  strictly  adhered  to;  and  in  a  note  to  the 
same  case,  the  same  rule  was  followed;  citing  {Anon,  3 
Wend.  425).  A  strict  adherence  to  this  rule  will  often  re- 
sult in  materially  limiting  the  number  of  witnesses  which 
a  party  will  swear  to,  as  being  material  and  necessary  as 
he  is  advised,  etc.,  and  verily  believes;  and  thus  enable 
the  court  to  decide  the  case  so  as  to  convenience  the 
greatest  number  of  necessary  and  material  witnesses. 
Where,  however,  the  affiant  is  an  attorney  and  counsellor, 
he  need  not  swear  to  the  advice  of  counsel.  {Cromwell 
V.  Van  Rensselaer,  3  Cow.  346).  Where  the  counsel  in 
preparing  the  affidavit  of  his  client,  omits  to  state  that 
the  party  stated  to  his  counsel  what  he  expected  to 
prove  by  the  witnesses,  it  may  be  corrected  and  resworn; 
and  an  opportunity  should  be  given  by  the  court  for  that 
purpose.     {OormanY.  So.  Boston  Iron  Co.,  32  Hun,  71). 
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Too  great  care  cannot  be  taken  in  the  preparation  of 
these  affidavits.  It  is  always  advisable  to  show  how  the 
witnesses  are  material,  as  provided  by  general  rule  forty- 
«ight,  so  that  the  court  can  judge  of  the  materiality  of 
their  testimony;  and  see  that  they  are  not  merely 
xjumulative.  {Price  v.  Fort  Edward  W.  Works  Co.,  16 
How.  Pr.  51).  Very  little  reliance  can  be  placed  upon 
the  bare  allegation  that  the  witnesses  are  material,  un- 
less it  is  shown  how  they  are  material.  It  is  always 
safer  to  give  the  court  the  fullest  opportunity  to  judge 
of  the  materiality  of  each  witness;  and  the  affidavits 
should  strictly  comply  with  the  decisions  in  that  regard 
{John  T.  Npye  Mfg.  Co.  v.  Whitmore,  23  Wkly.  Dig. 
524);  but  where  it  appears  that  there  are  no  witnesses 
residing  in  the  county  where  the  venue  is  laid,  the  place 
of  trial  may  be  changed,  upon  affidavits  which  merely 
show  that  the  witnesses,  naming  them,  are  material  and 
necessary,  without  showing  how  they  are  material. 
{People  V.  Hayes,  7  How.  Pr.  248;  Wiggin  v.  PJielps,  10 
Hun,  187).  While  general  rule  forty-eight  permits  a 
party  to  show  how  his  witnesses  are  material,  and  it  is  pro- 
per to  state  what  he  expects  to  prove  by  the  several  wit- 
nesses {Am.  Exchange  BanJc  v.  Hill,  22  How.  Pr.  29); 
that  rule  does  not  require  a  party  to  disclose  in  his  affi- 
davit, matters  which  he  intends  to  set  up  in  his  answer.. 
JHe  may  do  so,  or  he  may  omit  it;  or  he  may  make  a  par- 
tial disclosure  of  his  intended  defense.  {Mixer  v.  Kuhn, 
4  How.  Pr.  409).  A  statement  that  the  facts  and  circum- 
stances out  of  which  the  cause  of  action  arose,  took  place 
in  the  county  to  which  it  is  proposed  to  change  the  place 
of  trial,  may  be  considered  as  bearing  on  the  convenience 
of  witnesses  {Ackerman  v.  DeLude,  29  Hun,  137;  Peck  v. 
Parker,  15  Wkly.  Dig.  142);  but  the  statement  that  the 
change  will  be  for  the  convenience  of  witnesses  residing 
in  another  state,  will  not  be  considered  on  such  a  motion. 
{JSr.  J.  Zinc  Co.  v.  Blood,  8  Abb.  Pr.  147;  Bowles  v.  B. 
W.  &  0.  R.  R.  Co..,  88  Hun,  507).  But  if  the  witnesses 
reside  within  a  mile  of  the  place  of  trial,  although  not 
within  the  county,  that  fact  will  not  be  disregarded  in 
determining  the  place  of  trial.  {Mason  v.  Brown,  6 
How.  Pr.  481).     It  is  the  convenienceof  the  witnesses  that 
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is  the  main  consideration;  and  the  fact  that  it  would  be 
convenient  for  the  justice  to  have  the  place  of  trial 
changed,  or  retained  {Birmingham  Iron  Foundry  v. 
Hatfield,  43  N.  Y.  224),  or  that  one  of  the  parties  has 
stipulated  to  pay  the  travelling  expenses  of  his  adver- 
sary's witnesses,  should  not  be  taken  into  consideration 
in  deciding  thenaotion.  {Rathbone\.  Harman,  4  Wend. 
208).  Each  witness  sworn  to  must  be  necessary  as  well  as 
material.  {Satterlee  v.  Oroot,  6  Cow.  33).  And 
where  a  party  swears  to  several  witnesses,  it  must  appear 
that  each  and  every  one  of  them  is  material  and  neces- 
sary {Onondaga  Co.  Bank  v.  Shepherd,  19  Wend.  10); 
but  if  there  is  only  one  witness,  those  words  become  un- 
necessary.    {Brown  v.  PecJc,  10  Wend.  569). 

The  following  may  serve  to  illustrate  the  general  re- 
quirements of  an  affidavit  to  change  the  place  of  trial 
for  the  convenience  of  witnesses : 

^^  Title  of  the  Cause. 

" County,  ss.. 

"A.  B.,  the  above  named  defendant,  being  duly  sworn, 
says  the  above  entitled  action  was  commenced  by  the 

service  of  a  summons  and  complaint  on  the day 

of ;  and  that  the  venue  is  laid  in  the  county 

of ;  that  issue  was  joined  in  said  action  by  the 

service  of  an  answer  (or  demurrer)  on  the  ■ day  of 

;  that  deponent  has  fully  and  fairly  stated  the 

case  to ,  his  counsel  in  this  cause,  who  resides 

at ,  in  the  county  of ;  and  has  fully  and 

fairly  disclosed  to  his  said  counsel  the  facts  which  he 
expects  to  prove  by  each  and  every  of  the  witnesses 
hereinafter  named;  that  deponent  has  a  good  and  sub- 
stantial defense  on  the  merits  in  this  cause,  as  he 
is  advised  by   said  counsel,   and  verily  believes;    that 

,    of  the  town   of  ,   and ,    of 

the  town  of ,    and ,   of  the   town  of 

,  all  of  whom  reside  in  said  county  of , 

are  each  and  every  of  them  necessary  and  material 
witnesses  for  the  deponent  on  the  trial  of  this  case, 
as  he  is  advised  by  said  counsel,  and  verily  believes; 
and    that   without  the   testimony  of  each  and   every 
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of  said  witnesses,  deponent  cannot  safely  proceed  to 
the  trial  of  this  case,,  as  he  is  advised  by  said  counsel, 

and  verily  believes;  that  said ■■ —  is  a  necessary  and 

material  witness  because  he  was  present  and  witnessed 
the  agreement  alleged  in  the  complaint  (or  whatever 
reason  exists  making  his  testimony  material  and  neces- 
sary; and  so  with  the  other  witnesses). 

(Signed) . 

"Subscribed  and  sworn  to  before  me^ 
this day  of  ■ ,  18—." 

Sub-division  3. — To  Change  to  Proper  County. 

The  change  of  the  place  of  trial  on  this  ground  being  a 
matter  of  right  {StarJcs  v.  Bates,  12  How.  Pr.  465),  the 
affidavit  need  not  be  so  full,  or  explicit  as  in  the  previous 
sub-division  with  regard  to  the  convenience  of  witnesses. 
But  it  should  set  forth  the  commencement  of  the  action, 
the  county  where  the  venue  is  laid,  the  facts  on  which 
the  defendant  relies  as  the  ground  upon  which  he  moves 
to  change  the  place  of  trial;  as  that  the  real  property,  or 
some  part  thereof,  which  is  the  subject  of  the  action,  is 
located  in  the  county  to  which  he  desires  the  place  of 
trial  changed;  or  that  the  cause  of  action  arose  therein, 
or  that  one  of  the  parties  resides  in  such  county;  or  such 
other  fact  mentioned  in  sections  nine  hundred  and  eighty- 
two,  nine  hundred  and  eighty-three  and  nine  hundred 
eighty-four  of  the  Code  of  Civil  Procedure,  as  the  party 
intends  to  rely  on  as  the  basis  of  his  motion.  As  where  the 
the  defendant  is  a  public  officer,  and  the  action  is  brought 
against  him,  as  such,  he  must  show  that  he  is  a  resident 
of  the  county  to  which  he  seeks  to  have  the  place  of  trial 
changed.     ( Wintjen  v.  Verges,  10  Hun,  5^6). 

As  the  motion  for  this  cause  can  only  be  made  after  a 
demand  has  been  made  as  required  by  section  nine  hun- 
dred and  eighty-six,  and  the  plaintiff  has  had  five  days 
in  which  to  consent  or  refuse  to  consent  to  the  change, 
those  facts  should  be  set  forth  in  the  affidavit;  so  that 
the  court  can  see  that  the  party  is  entitled  to  make  his 
motion;  and  il!  should  also  appear  in  the  affidavit  that 
the  motion  is  made  within  the  time  limited  by  such  sec- 
tion of  the  Code. 
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Sub-division  4. — To  secure  Impartial  Trial. 

The  affidavit  on  a  motion  to  change  the  place  of  trials 
where  an  impartial  trial  cannot  be  had  in  the  county 
where  the  venue  is  laid,  should  be  very  explicit  in  show- 
ing why  the  party  will  be  unable  to  obtain  an  unpreju- 
diced court  or  jury;  those  facts  must  be  clearly  estab- 
Ushed;  and  not  merely  given  as  the  speculative  opinion 
of  the  party.  {People  v.  Wright,  5  How.  Pr.  23).  The 
mere  fact  that  it  seems  doubtful  whether  an  impartial 
jury  can  be  had,  is  not  suflBcient;  but  where  an  attempt 
to  impanel  a  jury  had  been  made  and  it  was  found  that 
it  was  impossible  to  obtain  an  impartial  unprejudiced 
jury,  it  should  be  stated  in  the  affidavit,  (id.).  It  is. 
not  necessary,  however,  that  there  should  be  such  an 
attempt  {People  y.  Webb,  1  HiU,  179;  Budge  y.  Northam, 
20  How.  Pr.  248);  for  if  it  is  made  to  appear  by  the  affi- 
davit that  the  adverse  party  has  been  creating  by  publi- 
cations, a  prejudice  against  the  moving  party,  the  change 
will  be  ordered.  {Moulton  v.  Beecher,  52  How.  Pr.  182). 
The  affidavit  should  set  out  fully  the  particular  reasons 
which  go  to  make  it  probable,  or  certain,  that  a  fair  and 
impartial  trial  cannot  be  had  in  the  county  where  the 
venue  is  laid;  and  if  the  same  prejudice  extends  beyond 
the  limits  of  such  county,  such  fact  should  be  stated, 
and  in  that  case  the  change  will  be  ordered  to  a  more- 
remote  county.     {People  v.  Baker,  3  Abb.  Pr.  42). 

An  interesting  collection  of  authorities  touching  the 
afl&davit  and  the  proceeding  to  change  the  place  of  trial, 
will  be  found  in  a  note  to  the  case  of  Brittan  v.  Pea- 
body  (4  Hill,  61). 

Sec.  5.  Opposing  the  motion. 

The  motion  to  change  the  place  of  trial  may  be  op- 
posed by  the  adverse  party,  by  affidavits  tending  to  dis- 
prove the  case  made  by  the  moving  party;  e.  g.,  to 
show  that  the  county  to  which  he  desires  the  change  is; 
not  the  proper  county;  or  by  affidavits  showing  that  the 
county  where  the  venue  is  laid  is  the  proper  county. 
But  he  cannot  oppose  a  motion  to  change  the  place  of  trial 
to  the  proper  county,  by  affidavits  showing  that  the  con- 
venience of  witnesses  will  be  promoted  by  retaining  the 
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county  where  the  venue  is  laid.  {Moore  v.  Gardner,  5 
How.  Pr.  243).  This,  for  the  reason  that  the  defendant 
would  not  be  prepared  on  his  motion  to  answer  what 
has- been  alleged  on  that  head;  and  also  because,  if  the 
motion  to  change  to  the  proper  county  is  granted,  the 
plaintiff  has  the  right  to  move  again  to  change  the  place^ 
of  trial  on  the  ground  of  convenience  of  witnesses. 
{Park  V.  Carnley,  7  How.  355).  It  is  held  that  the 
proper  practice  is  to  order  the  change  on  defendant's 
motion;  and  then,  if  the  plaintiff  desires  the  place  of 
trial  changed  for  the  convenience  of  witnesses,  he  must 
make  his  motion.  {Veeder  v.  Baker,  83  N.  Y.  156). 
But  the  plaintiff  may  give  notice  of  a  motion  on  that- 
ground  for  the  same  time  and  place  as  fixed  by  the  de- 
fendant for  his  motion-,  and  the  entire  subject  can  then 
be  considered  on  both  sides;  but  not  otherwise.  {Park 
V.  Carnley,  supra). 

The  general  grounds  for  opposing  a  motion  to  change 
the  place  of  trial  fer  convenience  of  witnesses,  are  usu- 
ally predicated  on  the  number  and  residence  of  the  wit- 
nesses. {Anonymous,  1  Hill,  668).  If  a  motion  is  made 
on  that  ground,  it  will  be  denied,  if  the  opposing  party 
out-numbers  the  moving  party  in  witnesses  {Sherwood 
V.  Steele,  12  Wend.  294);  or  swears  to  an  equal  number 
( Wood  V.  Bishop,  5  Cow.  414);  or  swearing  to  a  nearly 
equal  number,  it  also  appears  that  the  transactions  took- 
place  in  the  county  where  the  venue  is  laid  {Peck  v. 
Parker,  15  Wkly.  Dig.  142);  but  a  mere  numerical  pre- 
ponderance will  not  control,  if  it  appears  that  the  evi- 
dence of  many  of  the  witnesses  will  be  merely  cumula- 
tive (PWce  v.  Fort  Edward  W.  Wks.  Co.,  16  How.  Pr. 
61);  but  if  the  witnesses  named  in  the  affidavit  of  the 
opposing  party  are  necessary  and  material,  the  number 
will  govern.  {Gilbert  v.  Chapman,  1  How.  Pr.  56). 
Such  a  motion  cannot  be  opposed  by  showing  that  the 
place  of  trial  named  in  the  complaint  would  be  conveni- 
ent for  a  large  number  of  witnesses  residing  without  the 
state.  {Peet  v.  Billings,  2  Wend.  282).  This  is  true, 
although  the  plaintiff  has  the  promise  of  his  witnesses 
that  they  will  attend.  {Bank  of  St.  Albans  v.  Knicker- 
backer,  6  Wend.  541).     Nor  can  it  be  opposed  by  showing. 
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that  a  large  number  of  plaintiff's  witnesses  reside  near 
the  county.  {Sherwood  v.  Steele,  supra).  It  is  the 
county  rather  than  the  distance  which  governs.  {Hull 
V.  Hull,  1  Hill,  671).  But  where  it  is  shown  that  the 
witnessess  reside  but  a  very  short  distance,  e.  g.,  one 
mile  from  the  place  where  the  trial  is  sought,  that  fad. 
will  not  be  disregarded,  although  they  do  not  reside 
within  the  county.     {Mason  v.  Brown,  6  How.  Pr.  481). 

The  opposing  affidavits  should  be  substantially  in  the 
same  form  as  the  affidavits  of  the  moving  party;  except- 
ing that  the  plaintiff  need  not  swear  to  merits.  {Onon- 
daga Co.  BanJc  v.  Shepherd,  19  Wend.,  10).  The  affi- 
davits used  in  opposing  the'  motion,  as  well  as  these  for 
it,  should  state  what  is  expected  to  be  proved  by  the  wit- 
nesses. {American  Ex.  Bank  v.  Hill,  23  How.  Pr.  29). 
The  courts  now  look  beyond  the  affidavits  of  the  parties, 
and  the  advice  of  counsel,  to  the  cause  of  action,  and 
the  defense,  to  ascertain  what  is  to  be  tried;  and  deter 
mine  from  a  view  of  the  whole  case,  as  presented  by 
the  pleadings  and  the  affidavits,  whether  a  change  of 
the  place  of  trial  will  really  accommodate  and  be  most 
convenient  for  the  greatest  number  of  witnesses,  who, 
in  the  reasonable  and  proper  exercise  of  care  and  pru- 
dence in  the  preparation  for  trial,  will  be  required  to 
attend  at  the  trial.  {King  v.  Vanderhilt,  7  How.  Pr. 
385). 

Another  ground  for  opposing  a  motion  to  change  the 
place  of  trial,  is  delay  on  the  part  of  the  moving  party. 
If  it  can  be  shown  that  a  motion  is  for  the  purpose 
of  delay,  it  will  be  denied.  {Kilhourne  v.  FaircMld, 
12  Wend.  293;  Qarlock  v.  DunUe,  22  id.  615).  But 
where  the  defendant  is  not  guilty  of  laches,  the  mere 
fact  that  the  plaintiff  vs^ill  lose  a  term,  is  not  a  ground 
for  a  denial  of  the  motion.  (Id).  Although  the  con- 
venience of  witnesses  is  the  principal  consideration,  still 
the  delay  which  might  be  caused  by  the  change  is  not  to 
be  overlooked.  {King  v.  YanderMlt,  supra).  The 
court  will  consider  the  condition  of  the  calendars  of  the 
respective  counties  on  such  a  motion,  if  that  becomes 
important,  and  give  the  preference  to  a  county  where  a 
speedy  trial  can  be  had  without  prejudice  to  the  rights  of 
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other  suitors.  {Abrahams  v.  Bensen,  60  How.  Pr.  208; 
22  Hun,  605).  Where  a  motion  is  made  to  change  the 
place  of  trial  to  the  city  and  county  of  New  York;  and 
it  was  opposed  on  account  of  the  great  pressure  of  busi- 
ness in  that  city,  and  the  apprehended  delay  in  the  trial, 
it  was  suggested  that  the  objection  might  be  obviated  by 
substituting  an  adjoining  county.  {Goodrich  v.  Vander- 
Mlt,  7  How.  Pr.  467).  In  an  action  for  false  imprison- 
ment, the  court  ordered  a  change  of  the  place  of  trial, 
to  the  county  where  the  action.arose,  for  the  convenience 
of  the  defendant's  witnesses,  considering  that  an  early 
trial  could  be  had  in  that  county;  and  disapproving  of 
an  order  allowing  the  defendant  to  examine  his  witnesses 
before  a  referee.  {Zeller  v.  Powell,  17  Wkly.  Dig.  499). 
The  plaintiff  may  sometimes  defeat  a  motion  by  stipu- 
lating not  to  give  evidence  of  transactions  occurring  in 
the  county  where  the  venue  is  laid.  {Smith  v.  Averill,  1 
Barb.  28).  But  it  is  not  sufficient  that  he  simply  offer 
to  admit  the  chief  facts  expected  to  be  proved  by  such 
witnesses,  for  whose  convenience  the  change  is  asked. 
{Metro  L.  Ins.  Co.  v.  McCoy,  12  Wkly.  Dig.  100).  It 
was  held  in  the  case  of  Worthy  v.  Gilbert  (4  John.  492), 
that  the  motion  would  be  denied,  if  the  opposing  party 
undertook  to  bear  all  the  expense  of  bringing  the  de- 
fendant's witnesses  to  the  county  where  the  venue  was 
laid;  but  that  is  not  thought  to  be  the  correct  rule,  as 
the  motion  is  made  for  the  purpose  of  the  convenience 
of  the  witnesses,  and  not  for  the  parties,  or  for  the  pur- 
pose of  saving  the  party  expense;  and  the  convenience 
of  the  witnesses  does  not  enter  into  such  an  arrangement; 
the  motion  should  not  be  denied,  notwithstanding  such 
undertaking  on  the  part  of  the  plaintiff.  {Eathbone  v. 
Harman,  4  Wend.  208).  The  fact  that  the  witnesses  will 
have  to  travel  a  few  miles  farther  if  the  venue  is 
changed,  will  not  defeat  the  defendant's  motion;  as  it 
will  be  assumed  that  the  convenience  of  the  witnesses 
will  be  best  consulted  by  having  the  trial  in  the  county 
in  which  they  reside.  {People  v.  Wright,  5  How.  Pr. 
23).  In  deciding  the  motion  both  the  convenience  of 
witnesses,  and  the  ends  of  justice  must  be  consulted  in 
19 
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making  the  change.  (Co.  Civ.  Proc.  §  987,  subd.  3).  A 
motion  to  change  the  place  of  trial  cannot  be  defeated 
by  an  amendment  of  the  complaint  naming  another 
county,  although  made  within  the  time  in  which  the 
plaintiff  can  amend  his  comiDlaint,  as  of  course;  because 
under  section  five  hundred  and  forty-two  of  the  Code  it 
has  been  held  that  it  would  be  in  prejudice  of  the  pro- 
ceedings already  had,  looking  towards  a  change  of  the- 
place  of  trial.  {Rector  v.  Rldgewood  Ice  Co.,  38  Hun, 
293;  aflf'd,  101  N.  Y.  656).-  The  decision  in  the  case  just 
cited,  changes  the  rule  laid  down  in  Wolverton  v.  Wells^ 
(1  Hill,  374),  where  after  a  notice  of  motion  to  change  the 
venue,  together  with  a  stay  of  proceedings,  had  been 
.served;  and  the  plaintiff  amended  his  complaint,  by 
changing  the  venue  to  another  county,  it  appearing  that 
the  plaintiff  had  a  sufficient  number  of  Avitnesses  to  re- 
tain the  venue  in  the  latter  county,  and  the  defendant 
had  omitted  to  serve  new  papers  after  the  amendment; 
it  was  held  that  the  defendant's  motion  must  be  denied,- 
and  that  rule  may  now  be  considered  to  be  overruled  by 
the  case  of  Rector  v.  Ridgewood  Ice  Co.  {supra). 

Sec.  6.  The  order. 

The  order  is  simply  that  the  place  of  trial  be  changed 
from  the  county  in  which  the  venue  is  laid,  naming  it, 
to  the  other  county,  naming  it  ;  with  the  costs  of  the 
motion,  either  absolutely,  or  to  abide  the  event  of  the 
action.  Unless  the  costs  are  allowed,  and  the  amount 
fixed  in  the  order,  none  can  be  allowed  on  the  final  tax- 
ation of  costs  in  the  suit  {Gidney  v.  Spelman,  6  Wend. 
625);  unless  the  party  succeed  on  his  motion,  and  then 
they  may  be  taxed  on  final  judgment.  {Norton  v.  Rich, 
20  John.  475).  Where  the  order  is  to  remove  the  case 
from  one  court  to  another,  it  must  contain  a  direction 
that  the  place  of  trial  be  changed  from  the  county  in 
which  the  venue  is  laid,  to  some  other  county,  on  such 
terms,  and  under  such  regulations  as  it  deems  just. 
(Co.  Civ.  Proc.  §§  218,  269,  319,  343).  Excepting,  where 
by  consent,  the  change  is  ordered  from  the  supreme 
court  to  the  superior  city  court,  that  court  being  local, 
the  fact  that  the  order  names  the  court,  is  a  sufficient 
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compliance  with  this  requirement.  (Co.  Civ.  Proc. 
§  274).  Where  the  order  is  to  change  the  place  of  trial, 
either  by  a  change  from  one  county  to  another,  or  by  the 
removal  from  one  court  to  another,  the  order  or  a  certi- 
fied copy  of  it,  nmst  be  filed  in  the  office  of  the  clerk  of 
the  county  from  which  the  place  of  trial  is  changed,  i. 
e.,  of  the  county  in  which  the  action  or  special  proceed- 
ing is  commenced  (Co.  Civ.  Proc.  §§  989,  269,  344) ;  ex- 
cepting where  the  order,  upon  the  consent  of  parties,  is 
to  change  the  place  of  trial  from  the  supreme  court  to  a 
superior  city  court,  a  certified  copy  of  the  order  must  be 
filed  in  the  office  of  the  clerk  of  the  court  to  which  the 
action  or  special  proceeding  is  ordered  to  be  removed. 
(Co.  Civ.  Proc.  §  274). 

The  order  only  takes  effect  upon  the  entry  thereof,  in 
the  office  of  the  clerk  of  the  county  from  which  the 
place  of  trial  is  changed  (Co.  Civ.  Proc.  §  989) ;  or  to 
which  it  is  changed,  where  it  is  removed  from  the 
supreme  to  a  superior  city  court.  (Co.  Civ.  Proc.  §  274). 
If  the  order  is  not  entered  within  the  proper  county 
within  ten  days  after  it  is  granted,  the  adverse  party 
may  move  to  set  it  aside  as  irregular,  with  costs.  (Gen. 
Eule,  3). 

The  proper  practice  is  to  serve  a  certified  copy  of  the 
order  upon  the  adverse  party,  after  the  entry  thereof. 
{Keep  V.  Tyler,  4  Cow.  641).  Formerly,  it  was  held  that 
the  mere  granting  of  the  motion  did  not  operate  as  a. 
change  ot  venue  ;  but  that  it  must  be  followed  up  by 
serving  a  certified  copy  of  the  rule  {Boot  v.  Taylor,  18 
John.  335) ;  and  until  such  service,  the  adverse  party 
might  consider  the  place  unchanged,  and  proceed  accord- 
ingly.' {Keep  V.  Tyler,  supra).  This  is  changed  by  the 
Code,  which  declares  that  the  order  takes  effect  upon  the- 
entry  thereof.  (Co.  Civ.  Proc.  §  989).  The  transfer  of 
the  papers  required  of  the  clerk,  is  a  clerical  duty,  which 
in  no  way  affects  the  operation  of  the  order.  {Fisk  v. 
Albany  &  S.  B.  B.  Co.,  41  How.  Pr.  3C5).  If  the  par- 
ties proceed  with  the  trial  in  the  original  county  without 
regarding  the  rule  changing  the  place  of  trial,  neither 
party  will  be  allowed  to  set  aside  or  impeach  the  verdict 
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by  reason  thereof,  on  the  ground  of  irregularity.     {People 
V.  Mather,  3  Wend.  431). 

An  order  denying  a  motion  to  change  the  place  of 
trial  for  convenience  of  witnesses  is  appealable.  {Mac- 
donald  v.  Macdonald,  14  Hun,  496).  So  h  an  order  chang- 
ing the  place  of  trial.  {Hoffman  v.  S2iarUng,  13  Hun, 
83).  It  has  been  held  that  an  order  changing  the  place 
of  trial  for  the  convenience  of  witnesses,  does  not  affect 
a  substantial  right,  and  that  it  is  therefore  doubtful 
whether  an  appeal  will  lie  therefrom.  {Fisk  v.  Alb.  & 
Susq.  B.  R.  Co.,  41  How.  365).  But  an  order  denying  a 
motion  to  change  the  place  of  trial  of  a  local  action  to 
the  proper  county  is  appealable.  {Leland  v.  Hathorn,  42 
I^.  Y.  547).     See  also  Motions  and  Orders  (Vol.  1,  p.  188). 

Sec.  7.  Terms  on  granting  or  denying  motion. 

On  granting  or  denying  a  motion,  the  judge  may  im- 
pose such  terms  as  justice  requires.  Where  the  motion 
is  to  change  to  the  proper  county,  it  seems  that  costs 
should  be  granted  absolutely.  {Hubbard  v.  Nat.  Fro. 
Ins.  Co.,  11  How.  Pr.  149).  Although  even  in  such  a 
case,  they  may  be  granted  to  abide  the  event.  {Forter 
V.  Fillsbury,  11  How.  Pr.  240).  On  motions  based  on 
other  grounds,  costs  are  usually  given  to  abide  the  event 
of  the  action.  {Toll  v.  Cromwell,  12  How.  Pr.  T9). 
Whatever  terms  are  imposed,  should  be  expressly  set 
forth  in  the  order.  {Gidney  v.  Spelman,  6  Wend.  525). 
If  not  so  set  forth,  even  if  the  defendant  succeeds  in  his 
action,  he  is  not  entitled  to  the  costs  of  the  motion. 
(Id.;  Morrison  v.  Ide,  3  C.  E.,  28).  If  the  motion  is 
made  on  defective  papers,  and  for  that  reason  fails,  the 
motion  -will  be  denied  with  costs  of  opposing.  {Sill  v. 
Trumbull,  1  Cow.  589;  Ellis  v.  Jones,  6  How.  Pr.  296). 
So  also  where  it  is  apparent  that  the  purpose  of  the 
motion  is  delay.  {Kilbourne  Y.Fair  child,  12  Wend.  293). 
If  the  motion  is  made  at  the  general,  instead  of  at  the 
special  term,  the  opposing  party  will  be  entitled  to  costs 
for  appearing  and  raising  the  objection  {Donaldson  v. 
Jackson,  9  Wend.  450,  note);  so  also  if  the  motion  is 
considered  as  a  fraud  upon  the  court  ( Wallace  v.  Bond, 
4  HiU,  536);  or  if  the  motion  is  renewed  without  leave, 
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on  fresh  affidavits  {Purdy  v,  Wardell,  10  Wend.  619); 
and  if  made  after  the  cause  has  been  noticed  for  trial, 
costs  may  be  imposed  as  a  condition  of  granting  the 
motion,  together  with  an  acceptance  of  a  short  notice  of 
trial  {Carpenter  v.  Watrous,  5  Wend.  102);  or  costs  of 
the  adverse  party  for  preparing  for  trial  may  be  im- 
posed. {Budd  V.  Malhurn,  1  Cow.  47).  Upon  an  ap- 
peal from  an  order  denying  a  motion  to  change  the 
place  of  trial,  the  court  imposed  the  following  condition ; 
that  the  order  be  reversed  with  costs  to  abide  the  event, 
unless  the  plaintiff  stipulate  that  the  evidence  of  the 
witnesses,  for  the  convenience  of  whom  the  motion  was 
originally  made,  might  be  taken  before  a  referee,  and 
read  on  the  trial  with  the  same  effect  as  though  the  wit- 
nesses were  present;  and  if  such  stipulation  be  given, 
then  the  order  denying  the  motion,  to  be  affirmed  with 
costs  to  abide  the  event.  {Tliomas  v.  Mut.  Reserve  Fund 
L.  Ins.  Co.,  6  N.  Y.  S.  Rep.  804).  When  a  motion  to 
change  the  place  of  trial  is  partly  granted,  and  partly 
denied,  no  costs  should  be  granted.  {Hubbard  v.  Nat. 
Pro.  Ins.  Co,  11  How.  Pr.  149). 

It  is  very  common  practice  for  the  court  on  the  hear- 
ing of  a  motion  to  change  the  place  of  trial  on  the  ground 
of  convenience  of  w^itnesses,  to  require  of  plaintiff,  as  a 
condition  for  denying  defendant's  motion,  that  the  plaint- 
iff stipulate  that  the  testimony  of  the  witnesses  sought 
to  be  accommodated  by  such  change,  may  be  taken 
before  a  referee;  and  if  plaintiff  refuse  to  make  such  a 
stipulation,  then  grant  the  defendant's  motion.  Where 
the  trial  is  expected  to  be  had  before  a  referee;  the  court 
may  order  the  place  of  trial  changed  or  not,  as  seems 
proper;  and  in  either  event,  it  may  direct  that  the  referee 
may  take  testimony  in  both  counties. 

ARTICLE  IV. 

EFFECT   OF  CHANGING  PLACE  OF  TRIAL. 

Where  the  place  of  trial  is  changed  to  another  county, 
the  subsequent  procedings  shall  be  had  in  the  county  to 
which  the  change  is  made,  the  same  as  if  it  had  been 
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designated  in  the  complaint,  as  the  place  of  trial;  except 
as  otherwise  directed  by  the  court,  or  provided  by  the 
written  consent  of  the  parties,  filed  with  the  clerk.  And 
the  clerk  of  the  county,  from  which  it  is  changed,  must 
forthwith  deliver  to  the  clerk  of  the  county,  to  which  it 
is  changed,  all  papers  filed  in  the  action,  and  certified 
copies  of  all  minutes  and  entries  relating  thereto,  which 
must  be  filed,  entered,  or  recorded,  as  the  case  requires, 
in  the  office  of  the  last-named  clerk.  (Co.  Civ.  Proc. 
§  988). 

But  for  the  purposes  of  the  place  of  hearing  a  motion 
to  set  it  aside,  or  an  apjjeal  therefrom,  the  place  of  trial 
is  deemed  unchanged.     (Co.  Civ.  Proc.  §  989). 

It  has  been  held,  however,-  that  an  amendment  of  the 
complaint  changing  the  place  of  trial  pending  a  motion 
to  change  made  by  the  defendant,  prevents  the  hearing 
of  the  motion  in  the  original  county;  but  it  may  be  heard 
in  the  county  to  which,  by  the  amendment,  the  place  is 
changed.  {Moulton  v.  Beecher,  1  Abb.  N.  C.  193).  But 
it  would  seem  that  in  view  of  the  later  case  of  Rector  v. 
Ridgewood  Ice  Co.  (38  Hun,  293,  afiE'd  101  N.  Y.  656),  that 
the  plaintiff  could  not  by  an  amendment  to  his  complaint, 
prejudice  the  proceedings  already  had,  or  affect  the  de- 
fendant's motion;  and  that  the  case  of  Moulton  v.  Beecher 
has  to  that  extent  been  overruled. 

After  the  trial  of  an  action  which  has  been  removed 
from  any  other  court  of  record,  except  a  superior  city 
court,  the  city  court  of  New  York,  or  a  county  court,  to 
the  supreme  court,  the  clerk  of  the  county,  inwhich  it  has 
taken  place,  must  certify  the  minutes  thereof;  which 
must  be  filed  with  the  clerk  of  the  court,  in  which  the 
action  or  special  proceeding  is  pending.  The  subsequent 
proceedings  in  the  last  mentioned  court  must  be  the 
same,  as  if  the  issue  had  been  tried  therein.  (Co.  Civ. 
Proc.  §  218). 

The  effect  of  the  change  in  the  last  instance,  is  not  to 
change  the  venue;  but  simply  to  change  the  place  of 
trial;  the  venue  remaining  the  same  as  at  the  time  the 
action  was  commenced. 

Where  the  action  was  removed  from  a  superior 
city  court  to  the   supreme  court,   the  subsequent  pro- 


PLACE   OP  TBIAL.  151 

ceedings  therein  must  be  the  same,  as  if  it  had  been 
originally  brought  in  the  supreme  court.  (Co.  Civ.  Proc. 
§  269.)  The  removal  of  an  action  to  the  supreme  court 
from  either  of  the  other  or  inferior  courts  does  not  in- 
validate or  in  any  manner  impair,  a  process,  provisional 
remedy  or  other  proceeding,  or  a  bond,  undertaking,  or 
recognizance,  in  the  action  or  special  proceeding  so  re- 
moved; each  of  which  continues  to  have  the  same 
validity  and  effect  as  if  the  removal  had  not  been  made. 
Where  bail  has  been  given,  the  surrender  of  the  defend- 
ant in  the  court  to  which  the  action  or  special  proceed- 
ing was  removed,  has  the  same  effect  as  a  surrender  in 
the  court  from  which  it  was  removed  would  have  had  if 
the  action  or  special  proceeding  had  remained  therein. 
<Co.  Civ.  Proc.  §  276). 

Where  an  order  for  the  removal  of  an  action  from  the 
city  court  of  New  York  to  the  supreme  court  has  been 
made,  the  place  of  trial  must  be  changed  by  the  same 
order  to  another  county,  and  the  subsequent  proceedings 
therein  must  be  the  same  as  if  the  action  had  originally 
been  brought  in  the  supreme  court.  (Co.  Civ.  Proc. 
§  319). 

Where  the  action  is  removed  from  the  county  court  to 
the  supreme  court,  the  subsequent  proceedings  therein 
must  be  the  same,  as  if  the  action  had  been  originally 
brought  in  the  supreme  court.     (Co.  Civ.  Proc.  §  343). 

The  removal  of  an  action  or  special  proceeding  from 
the  county  court  to  the  supreme  court  does  not  invali- 
date,  or  in  any  manner  impair,  a  process,  provisional 
remedy,  or  other  proceeding,  or  a  bond,  undertaking,  or 
recognizance  in  the  action  or  special  proceeding  so  re- 
moved; each  of  which  continues  to  have  the  same 
validity  and  effect,  as  if  the  removal  had  not  been  made. 
Where  bail  was  given,  the  surrender  of  the  defendant 
in  the  supreme  court  has  the  same  effect,  as  a  surrender 
in  the  county  court  would  have  had,  if  the  action  or 
special  proceeding  had  remained  therein.  (Co.  Civ. 
Proc,  §  346). 


CHAPTER  XXVII. 

TERMINATING  ACTION  WITHOUT  TRIAL. 


ARTICLE  I. — Discontinuance. 

ARTICLE  II, — Dismissal  of  complaint  for  neglect  to  proceed. 

ARTICLE  III.— Stay  of  proceedings. 

ARTICLE  I. 

DISCONTINUANCE. 

SECTION. 

1.  When  allowed  or  refused. 

2.  Application  for  discontinuance. 

3.  Papers  used  on  application. 

4.  The  order. 

5.  Terms  and  conditions,  on  granting  order. 

6.  Effect  of  discontinuance. 

7.  Defendant's  rights  after  discontinuance. 

Sec.  1.  When  allowed  or  refused. 

Sub-division  1. — In  General. 
A  party  should  no  more  be  compelled  to  continue  a 
litigation,  than  to  commence  one,  except  where  sub- 
stantial rights  of  other  parties  have  accrued,  or  injustice 
would  be  done  by  permitting  a  discontinuance.  The 
right  of  the  plaintiff  to  discontinue  his  suit  at  his  pleasure, 
as  a  general  proposition,  is  undoubted;  but  it  must  be- 
qualified  by  the  circumstances  of  each  particular  case; 
and  it  is  a  right  to  be  exercised  at  all  times  by  the  leave, 
and  with  the  consent  of  the  court.  {Young  y.  Bush,  36- 
How.  Pr.,  240).  As  a  general  rule,  the  plaintiff  may 
upon  the  payment  of  the  costs  of  the  defendant,  enter  an 
an  order  of  discontinuance  of  the  action,  and  give  notice 
thereof;  and  the  cause  will  thereby  be  discontinued.. 
Ordinarily  a  suitor  has  a  right  to  discontinue  any  action 
or  proceeding  brought  by  him;  and  his  reasons  for  doing 
so  are  of  no  concern  to  the  court;  yet  the  court  has  al- 
ways kept  and  exercised  the  right  to  control  such  an 
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order,  the  same  as  any  other  order  put  upon  its  records; 
and  where  circumstances  have  existed  which  have  made 
it  inequitable  that  the  plaintiff  should  discontinue,  the 
court  has  denied  his  motion  to  do  so,  except  on  terms; 
and  where  he  has  entered  an  order  ex  parte,  the  court 
has  opened  it,  and  made  it  conform  to  what  was  proper 
under  all  the  circumstances.  The  plaintiff  has  not  an 
absolute  right  to  discontinue  his  action,  even  on  payment 
of  the  defendant's  costs  {Carleton  v.  Darcy,  T5  N.  Y. 
375);  but  it  is  in  the  discretion  of  the  court  whether  it 
will  refuse  or  grant  the  application  to  discontinue.  {Sal- 
mon V.  Gedney,  75  N.  Y.  479,  4S2).  The  court  upon  such 
an  application  regards  itself  as  endowed  with  equity 
powers,  over  the  question  both  of  the  discontinuance 
and  the  costs  {DeBarante  v.  Deyermand,  41  N.  Y.  355); 
and  may  grant  or  refuse  the  application  absolutely,  or 
may  grant  it  on  such  terms  as  would  virtually  be  a  re- 
fusal. {Matter  of  Waverly  W.  Whs  Co.,  S5  N.  Y.  478; 
rev'g  S.  C.  16  Hun,  57).  Where  there  are  no  facts  ap- 
pearing to  show  a  violation  of  the  rights  or  interests  of 
the  adverse  party,  the  plaintiff  may  discontinue;  and  a 
refusal  of  leave,  becomes  merely  arbitrary,  and  without 
any  basis  upon  which  discretion  can  exist.  {Matter  of 
Butler,  101  N.  Y.  307).  In  the  case  last  cited,  which 
was  a  proceeding  by  petition  to  settle  the  accounts  of  the 
committee  of  a  lunatic,  the  proceedings  had  gone  so  far 
as  the  entry  of  an  order  of  reference;  and  at  that  point 
the  administrator  (plaintiff)  entered  an  ex  parte  order  of 
discontinuance,  on  payment  of  costs,  which  order  was- 
afterwards  vacated;  and  he  thereupon  moved  for  leave  to 
discontinue,  which  was  denied;  and  from  which  refusal  ho 
appealed  to  the  general  term,  and  from  there  to  the  court 
of  appeals;  which  last  court  in  reversing  the  orders  of 
the  special  and  general  term,  say  "  Ave  can  see  no  just, 
basis  for  the  refusal  of  leave  to  discontinue,  upon  which. 
any  discretion  was  called  into  exercise,  or  could  operate." 
It  may  be  stated  as  the  general  rule,  that  the  plaintiff 
will  be  allowed  to  discontinue  at  any  time  before  trial 
on  the  payment  of  the  defendant's  costs  {Bedell  v. 
Powell,  13  Barb.  183);  even  against  the  wishes  of  the 
20 
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opposite  party  {Harrington  v.  Lihhy,  6  Daly,  259);  unless 
the  defendant's  rights  will  be  prejudiced  thereby,  or  for 
some  special  reason  it  would  be  unjust  to  the  defendant. 
{Cooke  V.  Beach,  25  How.  Pr.  356).  The  fact  that  the 
plaintiff  has  been  permitted  to  withdraw  a  juror  after 
the  case  has  been  partially  tried,  does  not  preclude  him 
from  discontinuing  on  payment  of  costs.  {Carpentier  v. 
Wilson,  14  Abb.  N.  C.  101).  The  rules  with  regard  to 
discontinuance  are  applicable  alike  to  legal  and  equitable 
actions;  as  it  was  also  formerly  applicable  to  suits  in 
equity.  {Cummins  v.  Bennett,  8  Paige,  Y9).  The  prac- 
tice remains  substantially  the  same  as  before  the  Code. 
{Averilly.  Patterson,  10  N.  Y.  500). 

The  parties  to  an  action  may  settle  the  same,  without 
the  consent  or  intervention  of  their  attorneys,  if  there  is 
no  fraud  or  collusion  in  the  settlement;  even  though  the 
motion  to  discontinue  is  opposed  by  the  attorney  of  one 
of  the  parties,  in  his  own  interest.  {Roberts  v.  Doty,  31 
Hun,  128;  Rooty.  Van  Duzen,  32  Hun,  63).  But  the 
right  of  an  attorney  to  his  costs,  cannot  be  affected  by 
.such  a  settlement,  whether  made  before  or  after  final 
judgment.  His  rights  are  protected  by  statute.  (Co. 
Civ.  Proc.  §  66). 

The  right  to  discontinue  before  the  defendant  has 
appeared,  is  practically  absolute;  and  the  plaintiff  may 
*nter  his  order  ex-parte  discontinuing  the  action  without 
costs,  and  serve  a  copy  of  the  order  on  the  defendant, 
which  will  effect  the  discontinuance.  Such  right  to  dis- 
continue is  not  affected  by  the  fact  that  the  defendant 
has  retained  an  attorney;  but  if  the  defendant  has  ap- 
peared, either  generally  or  specially,  the  plaintiff  is 
usually  required  to  pay  the  costs  up  to  the  time  of  dis- 
continuance. It  has  recently  been  held  that  a  plaintiff 
4:annot  discontinue  ex  parte  after  defendant  has  ap- 
peared, without  paying  defendant's  costs.  {Kenna  v. 
Atlas  S.  S.  Co.,  19  Abb.  N.  C.  265).  Where  a  defendant 
appeared  specially  in  an  action  for  the  purpose  of  setting 
aside  an  order  appointing  a  guardian  ad  litem  for  an 
infant  plaintiff,  and  the  plaintiff  then  served  an  ex  parte 
-order  of  discontinuance  on  the  defendant,  without  costs, 
claiming  that  he   had  a  right   to   discontinue   without 
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-costs,  as  no  general  appearance  had  been  put  in;  the 
court  held,  that,  although  the  plaintiff  has  the  right  to 
discontinue  without  costs  before  defendant's  appearance, 
even  though  the  defendant  had  retained  an  attorney,  yet 
after  a  special  appearance,  the  plaintiff  must  show  that 
the  defendant's  motion  is  without  foundation,  or  pay  the 
costs  of  the  motion,  before  he  can  have  the  benefit  of 
the  discontinuance.  (Cole  v.  IlcOarvey,  6  Civ.  Pro.  E. 
305). 

Sub-division  2. — After  counterclaim  pleaded. 

It  was  formerly  the  rule  that  the  plaintiff' s  right  to  dis- 
continue was  not  affected  by  the  defendant' s  having  set  up 
a  counterclaim  in  his  answer  {Oaks7nith  v.  Sutherland,  1 
Hilt.  265);  especially  where  the  plaintiff's  time  to  I'eply 
to  such  counterclaim  had  not  expired  {Seaboard  &  Roa. 
B.  B.  Co.v.  Ward,  18  Barb.  595);  but  after  the  plaintiff's 
time  to  reply  had  expired,  and  the  counterclaim  stands 
admitted,  a  discontinuance  would  not  be  allowed,  as  a 
matter  of  course;  but  that  special  grounds  must  be  shown 
in  favor  of  the  application.  {Cockle  v.  Underivood,  1 
Abb.  Pr.  1).  Eecent  cases,  however,  have  held  to  a 
■stricter  rule;  and  while  reaffirming  the  rule  that  the 
plaintiff  cannot  discontinue  without  leave  of  the  court, 
.and  for  special  reasons  shown,  after  his  time  to  reply  to  a 
•counterclaim  has  expired  (  Wilder  v.  Boynton,  63  Barb. 
547;  Oeenia  v.  Keah,  66  Barb.  245);  it  is  now  he]^  that  the 
plaintiff  cannot  discontinue  his  action  against  the  objec- 
tions of  the  defendant  who  has,  by  his  answer,  set  up  a 
vahd  counterclaim.  {Gwathney  v.  Cheatham,  21  Hun, 
.676).  The  alleged  insolvency  of  the  defendant,  who  has 
set  up  a  counterclaim,  is  not  sufficient  ground  for  allow- 
ing the  plaintiff  to  discontinue.  (Id.).  The  rule  was 
strictly  held  in  cases  where  the  defendant  would  lose  his 
remedy  on  his  counterclaim,  if  the  plaintiff  was  per- 
mitted to  discontinue;  as,  that  his  cause  of  action  set  up 
in  his  counterclaim  would  be  barred  by  the  statute  of 
limitations,  if  the  plaintiff's  action  was  discontinued. 
{Bees  V.  Van  Patten,  13  How.  Pr.  258;  Van  Alen  v. 
Schermerhorn,  14  How.  Pr.  287);  but  the  reason  of  that 
rule,  as  held  in  the  case  last  cited,  was  removed  by 
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statute;  which  provided  that  where  a  defendant  in  an 
action  has  interposed  an  answer,  in  support  of  which  he 
would  be  entitled  to  rely,  at  the  trial,  upon  a  defense  or 
counterclaim  then  existing  in  his  favor,  the  remedy  upon 
which  at  the  time  of  the  commencement  of  the  action, 
was  not  barred  by  the  statutes  of  limitation;  and  the 
action  is  discontinued,  the  time  which  intervened 
between  the  commencement  and  termination  of  such 
action  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  an  action  by  the  defendant  to  recover  for 
the  cause  of  action  so  interposed  as  a  defense,  or  to  inter- 
pose the  same  defense  in  another  action  brought  by  the 
same  plaintiff,  or  a  person  deriving  title  from  or  under 
him.  (Co.  Civ.  Proc.  §  412).  This  section  of  the  Code 
was  made  with  the  intention  of  providing  for  just  such 
cases  as  the  last  two  above  cited  ;  so  that  in  case  the ' 
court,  in  the  exercise  of  its  discretion,  should  give  the 
plaintiff  leave  to  discontinue  an  action  in  which  a  coun- 
terclaim had  been  interposed,  the  defendant  cannot  be 
barred  by  limitation,  in  consequence  of  such  action  and 
discontinuance  ;  but  may  either  bring  his  action  on  the 
counterclaim  ;  or  may  interpose  it  in  defense  of  another 
action,  as  he  might  have  done  at  the  commencement  of 
the  former  action.  Where  the  defendant  has  in  good 
faith,  set  up  a  counterclaim,  by  which  he  seeks  to  enforce 
his  rights  as  against  the  plaintiff,  or  upon  which  he  seeks 
to  obtain  affirmative  judgment,  the  courts  are  inclined 
to  require  the  plaintiff's  action  to  continue  until  the 
rights  of  the  parties  are  settled  ;  instead  of  discontinuing 
one  action  only  that  another  action  must  be  commenced. 
{Carleton  v.  Darcy,  15  N.  Y.  3Y5).  The  rights  of  the 
defendant,  especially  where  his  answer  consists  of  affirm- 
ative matter,  should  be  considered  by  the  court  ;  and  if 
they  would  be  prejudiced,  or  reasons  are  given  why  it 
would  be  unjust  to  the  defendant,  the  court  should  either 
refuse  plaintiff's  application,  or  else  should  impose  such 
conditions  as  will  protect  the  defendant's  rights  in  the 
premises.  {Matter  of  Waverly  W.  WTcs.  Co.,  85  N. 
Y.  4rY8).  Where  a  counterclaim  asks  for  equitable 
relief,  against  a  legal  demand  ;  e.  g.,  where  in  an  action 
for  the  purchase  money,  the  answer  sought  to  have  the 
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deed  declared  a  mortgage,  and  to  bring  in  third  parties 
to  be  bound  by  the  judgment,  and  to  have  all  the  instru- 
ments forming  part  of  the  transaction  cancelled  for 
usury  ;  it  was  held  to  be  a  counterclaim  within  the  rule 
that  plaintiff  could  not  discontinue  after  a  valid  counter- 
claim had  been  set  up.  {Geenia  y.  Keah,  &Q  Barb.  245). 
If  the  counterclaim  sets  up  new  matter,  and  also  de- 
mands to  recoup  damages  against  any  demands  of  the 
plaintiff  ;  and  the  plaintiff  has  left  the  jurisdiction,  for 
the  purpose  of  evading  a  new  action,  the  court  should 
refuse  leave  to  discontinue  the  first  action.  ( Wilder  v. 
Boynton,  63  Barb.  647).  Where  an  action  was  brought 
for  a  divorce  on  the  ground  of  adultery  ;  and  the  defend- 
ant alleged  counter  charges  of  adultery  by  the  plaintiff, 
which  are  denied  ;  the  defendant  has  a  right  to  have  the 
issue  tried  ;  and  the  plaintiff  will  not  be  allowed  to  dis- 
continue, where  the  defendant  insists  upon  a  trial. 
{Campbell  v.  Campbell,  13  Hun,  636).  Leave  to  discon- 
tinue will  not  be  refused,  however,  simply  on  the  ground 
that  a  counterclaim  has  been  interposed  ;  unless  the  de- 
fendant has  secured  some  right  in  reference  to  the  sub- 
ject matter  of  the  action,  or  the  counterclaim,  of  which 
he  would  be  deprived  ;  or  unless  the  counterclaim  would 
be  jeopardized  thereby.  {Pacific  Mail  S.  S.  Co.  v. 
Leuling,  7  Abb.  Pr.  N.  S.  37).  Where  the  defendant  inter- 
poses a  counterclaim  ;  and  it  is  found  afterwards  that 
the  defendant  has  become  insolvent  ;  still  the  defendant 
has  rights  in  the  counterclaim  which  should  not  be  pre- 
judiced by  a  discontinuance.  {Owathney  v.  Cheatham, 
21  Hun,  576). 

Sub-division  3.— In  Special  Cases. 
Another  Action  Pending.  Where  the  defendant's 
answer  sets  up  the  fact  that  another  action  is  pending 
between  the  same  parties  for  the  same  cause,  the  plaintiff 
may  discontinue  the  former  action;  thus  defeating  the 
defendant's  answer  {Averill  v.  Patterson,  10  N.  Y.  500); 
and  the  plaintiff's  reply  should  allege  that  an  order  of 
discontinuance  has  been  entered  in  the  former  suit  (id.); 
but  after  the  time  of  the  joinder  of  issue  in  the  former 
action,  the  plaintiff  cannot  enter  an  ord^r  of  discontinu- 
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ance  nunc  pro  tunc  {Bedell -v.  Powell,  13  Barb.,  183)'^  but 
must  proceed  in  the  same  way  to  discontinue  the  former 
action,  as  though  no  subsequent  action  had  been  brought. 
The  fact  that  another  action  is  pending  for  the  same 
cause,  between  the  same  parties  iu  another  state,  is  nO' 
reason  for  ordering  a  discontinuance  of  an  action  in  this 
state  {Repub.  of  Mexico  v.  Arrangois,  1  Abb.  Pr.,  437,. 
aff'd  6  Duer,  C43);  nor  is  the  pendency  of  an  action  on 
behalf  of  all  the  creditors,  a  sufficient  reason  for  order- 
ing a  discontinuance  of  the  action  brought  by  an  indi- 
vidual creditor,  if  commenced  before  judgment  in  the 
former  action.     {LaCliaise  v.  Lord,  10  How.   Pr.,   461). 

The  fact  that  another  action  is  pending  between  the- 
same  parties  for  the  same  cause,  is  enumerated  as  one  of 
the  grounds  of  demurrer,  either  to  the  complaint,  or  tO' 
a  counter  claim  or  affirmative  defense;  and  advantage  of 
that  fact  is  usually  taken  by  demurrer  if  the  fact  ap- 
pears upon  the  face  of  the  pleading;  but  if  not,  then  by 
answer  (Co.  Civ.  Proc.  §  49S);  and  if  objection  is  not 
taken,  either  by  demurrer  or  answer,  it  is  deemed  to  be- 
waived.  (Co.  Civ.  Proc.  §  499).  If  the  objection  that 
another  action  is  pending  between  the  same  parties  for 
the  same  cause,  is  taken  by  demurrer;  by  parity  of 
reasoning,  the  plaintiff  could  defeat  the  demurrer  by  dis- 
continuing the  former  action,  as  he  might,  if  the  objec- 
tion had  been  taken  by  answer;  as  iu  the  case  of  Aver  ill 
V.  Patterson  (10  N.  Y.,  500);  in  which  case  the  questiort 
did  come  to  the  court  of  appeals  on  the  defendant's  de- 
murrer to  the  plaintiff's  reply,  in  which  plaintiff  alleged 
that  the  former  suit  had  been  discontinued;  and  the  court 
say  that  the  rule  is  well  settled  that  upon  a  plea  or 
answer  showing  the  pendency  of  a  former  suit,  it  is  com- 
petent for  the  plaintiff  to  discontinue  the  first  suit,  and 
to  reply  alleging  such  discontinuance;  and  that  such  re- 
ply is  a  good  answer  to  the  defendant's  plea.  A  former 
action,  however,  should  not  be  discontinued,  simply  to- 
enable  the  plaintiff  to  bring  an  action  in  which  he  can_ 
have  an  order  of  arrest.  {Livermore  v.  Berdell,  GO  How. 
Pr.  308). 

Arbitration.     If  the  parties  agree  to  submit  the  case 
to  arbitration,  it  is  in  a  legal  effect,  discontinuance  of 
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the  action;  and  this  is  so,  although  the  submission  is  not 
acknowledged  as  prescribed  by  the  Code  (Co.  Civ.  Proc. 
§  2366);  or  the  arbitrators  have  not  consented  to  act. 
And  after  such  a  submission  to  arbitration,  the  defend- 
ant is  entitled,  on  motion,  to  an  order  of  discontinuance. 
{McNulty  V.  Solley,  95  N.  Y.  242).  The  court  in  the  case' 
of  Callman  v.  Port  Huron  &  N.  W.  By.  Co.,  (27  N.  W. 
Eep.  718,  Mich.),  say  that,  after  examining  the  New 
York  cases  on  this  point,  there  may  bo  some  detached 
dicta  in  support  of  the  holding  that  such  an  agreement 
to  submit  to  arbitration  may  be  relied  on  for  a  discontin- 
uance; but  that  the  decisions  themselves  do  not  favor  so 
broad  a  doctrine.  This  criticism,  although  made  after 
the  case  of  McNulty  v.  Solley  {supra),  makes  no  refer- 
ence to  that  case;  and  as  that  case  states  very  positively 
that  a  submission  to  arbiratiou  works  the  legal  effect  of 
a  discontinuance,  it  may  be  confidently  stated  that  it  is 
not  open  to  controversy  in  this  state.  The  court  in  the 
opinion  say  "  it  is  well-settled  that  a  mere  submission  to 
arbitration  is  a  discontinuance  of  the  suit;  the  legal  effect 
being  to  discontinue  the  action,  and  to  put  it  out  of 
court."  The  effect  of  a  submission  to  arbitration  is  to 
withdraw  the  action  from  the  court;  and  it  is  thereby^ 
discontinued;  even  though  the  submission  had  been  im- 
mediately revoked.  (Ressequie  v.  Brownson,  4  Barb. 
541;  Smith  V.  Barse,  2  Hill,  387).  Where  the  proceed- 
ings, however,  are  only  stayed,  pending  an  award,  a 
motion  to  discontinue  is  not  proper;  but  the  cause  should 
be  struck  from  the  calender  under  the  stay  of  proceed- 
ings.    {Isham  V.  Davison,  3  T.  &  C.  745). 

Change  of  practice.  Where  during  the  pendency  of  a 
case,  or  of  an  appeal,  the  practice  is  changed  so  that  the 
plaintiff' s  right  to  recover,  or  to  proceed  with  his  appeal  is 
lost,  so  that  he  will  not  be  able  to  succeed  in  his  litiga- 
tion; it  appearing  that  his  proceedings  had  been  had  in 
good  faith,  and  according  to  the  then  existing  practice, 
he  will  be  allowed  to  discontinue  without  costs.  {Sunney 
V.  Roach,  4  Abb.  Pr.  16).  A  discontinuance  on  appeal 
was  allowed  without  costs  where  the  law  had  been 
changed,  since  the  appeal  was  taken.  {Qale  v.  Wells,  T 
How.  Pr.  191;  Porter  v.  Jones,  id.  192). 
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On  the  repeal  of  a  penal  statute,  pending  actions  for 
penalties  fail,  unless  there  is  a  saving  clause;  and  the 
plaintiff  is  entitled  to  discontinue  without  costs,  {flole 
V.  Rose,  65  How.  Pr.  520).  If  the  further  prosecution  of 
the  action  has  been  made  impossible  by  the  enactment  of 
a  new  law,  the  plaintiff  will  be  permitted  to  discontinun 
without  costs;  notwithstanding  that  an  order  had  been 
made  in  the  case  which  awarded  the  costs  of  a  motion  to 
the  defendant,  to  abide  the  event  (id).  Ordinarily, 
however,  where  an  order  awarding  costs  to  the  defend- 
ant has  been  made,  the  case  will  not  be  discontinued  on 
plaintiff's  apiDlication  {Van  WycJc  v.  Baker,  11  Hun, 
309);  but  if  the  discontinuance  is  asked  on  the  ground 
that  by  reason  of  a  change  in  the  practice,  the  plaintiff 
will  not  be  able  to  proceed  with  his  case,  the  courts  re- 
lax the  general  rule,  and  may,  in  their  discretion,  allow 
the  plaintiff  to  discontinue  without  costs,  even  though 
such  an  order  has  been  made  in  the  case,  (fiole  v.  Rose, 
65  How.  Pr.  520). 

Chattels.  It  was  formerly  held  that  where  the  defend- 
ant in  a  replevin  suit  had  surrendered  the  possession  of 
the  property  to  the  plaintiff,  the  latter  could  not  discon- 
tinue his  action;  but  that  the  issue  as  to  title  must  be 
tried  {Wilson  v.  Wheeler,  6  How.  Pr.  49);  but  as  such 
discontinuance  does  not  prejudice  any  substantial  right; 
it  has  been  held  that  plaintiff  may  discontinue  his  action 
in  such  a  case  {Seaboard  &  Roa  R.  R.  Co.  v.  Ward,  18 
Barb.  595);  and  the  defendant  upon  such  discontinuance 
of  the  action,  is  entitled  to  a  judgment  for  the  return  of 
the  goods,  in  the  same  manner  as  if  he  obtained  a  ver- 
dict. (Id).  Where  chattels  have  been  attached,  they 
must,  upon  a  discontinuance  of  the  action,  be  surrendered 
to  the  defendant;  as  the  discontinuance  operates  as  a 
discharge  of  all  provisional  remedies;  and  such  sur- 
render will  be  enforced  by  order  of  the  court.  {Hope  v. 
Acker,  7  Abb.  Pr.  308). 

Concealment  of  defense.  Where  the  defendant  con- 
ceals a  defense,  so  that  the  plaintiff  is  deceived  or  misled 
in  bringing  his  action,  as  for  example,  the  infancy  of  the 
defendant  ( Van  Buren  v.  Fort,  4  Wend.  209),  or  the  in- 
solvency of  the  defendant  {Ludington  v.  Bell,  45  Super. 
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513),  or  that  the  representative  or  oflftcial  capacity  of  the 
defendant  has  ceased  {Smith  v.  Britt,  8  Wkly.  Dig.  ^6); 
the  plaintiff  should  be  allowed  to  discontinue,  without 
costs  if  he  apply  immediately  on  learning  of  the  exist- 
ence of  such  facts.  In  the  case  last  cited,  a  teacher 
brought  an  action  against  the  school  trustees  for  his 
salary;  and  one  of  the  defendants  kept  concealed  the 
fact  of  his  resignation  as  trustee;  the  plaintiff  was 
allowed  to  discontinue,  without  costs,  as  against  him,  on 
learning  thereof. 

Ejectment.  Where  the  plaintiff  in  an  action  gained 
possession  of  the  property;  and  pending  a  new  trial,  dis- 
continued his  action,  ex  parte,  without  surrendering  the 
possession;  the  court  opened  the  order,  and  refused  to 
allow  him  to  discontinue.  {Carlton  v.  Darcy,  75  N.  Y. 
375).  In  such  a  case  the  plaintiff  would  be  reaping  all 
the  benefit,  Avhich  he  could  get  from  his  action,  without 
having  the  issue  in  such  action  determined;  or  without 
affording  the  defendant  an  opportunity  of  having  his 
rights  ascertained,  or  protected.  It  would  seem  by 
analogy,  that  in  ejectment,  as  in  replevin,  if  the 
plaintiff  has  gotten  possession  of  the  subject  matter  of 
the  action,  and  then  discontinues,  he  should  be  required 
to  surrender  possession;  as  the  discontinuance  should 
leave  the  parties  in  the  same  position  as  nearly  as 
possible,  which  they  occupied  before  the  action  was 
begun. 

Examination  of  witness.  Where  a  witness  was  ex- 
amined de  bene  esse  under  a  stipulation,  and  his  testi- 
mony was  considered  a  defense  to  the  action;  and  the 
witness  died:  the  plaintiff  was  not  allowed  to  discon- 
tinue, except  on  the  payment  of  costs,  and  stipulating 
that  in  any  future  action  for  the  same  cause,  the  testi- 
mony of  the  deceased  witness  might  be  read.  {Young 
v.  Bush,  36  How.  Pr.  240).  So  also,  after  the  examina- 
tion of  the  defendant  was  had,  to  be  used  on  the  trial; 
the  plaintiff  was  not  allowed  to  discontinue  except  on 
his  stipulating  that  the  examination  may  be  read  on  the 
trial  of  any  new  action.  {Cooke  v.  Beach,  25  How. 
Pr.  356). 
21 
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Infancy.  "Where  the  defense  of  infancy  is  interposed,, 
which  defense  was  not  known  to  the  plaintiff  at  the  time 
of  the  commencement  of  the  action  ;  he  will  be  allowed 
to   discontinue   without    costs.     {Van    Buren    v.   Fort, 

4  Wend.  209).  Where  one  of  several  defendants  sets  up 
infancy,  the  plaintiff  will  be  allowed  to  discontinue  as  to 
such  defendant  without  costs  {Cuyler  v.  Coats,  10  How. 
Pr.  141)  ;  and  the  plaintiff  may  proceed  against  the 
others  ;  and  will  not  be  required  to  discontinue  against 
all,  and  begin  a  new  action.     {Hartness  v.   TJiompson, 

5  John.  160).  A  motion  to  discontinue  on  the  ground  of 
the  infancy  of  the  defendant,  or  of  one  of  several  de- 
fendants, must  be  made  promptly  on  learning  of  such 
defense  {Fowler  v.  Elliget,  1  Sheld.  42T)  ;  and  if  the 
plaintiff  suffers  further  costs  to  be  incurred,  after  his 
knowledge  of  such  fact,  he  must  pay  such  costs,  before 
he  will  be  permitted  to  discontinue.  {St.  John  v.  Hart, 
16  How  Pr.  192).  Where  one  of  two  joint  defendants 
pleads  infancy  as  his  sole  defense,  the  judge  may  on  the 
trial  allow  the  plaintiff  to  discontinue  without  costs 
against  the  defendant  establishing  that  defense  {Butler 
V.  Morris,  1  Bosw.  329) ;  but  where  the  plaintiff  goes  to 
trial,  on  the  single  issue  as  to  the  defendant's  infancy, 
and  is  defeated  on  that  issue  ;  he  will  not  be  allowed  tO' 
discontinue  without  costs.  {Leggett  v.  Boyd,  6  Wend. 
500). 

Insolvency.  As  we  have  seen  before,  the  plaintiff  may 
move,  on  learning  of  the  insolvency  of  the  defendant,  to 
discontinue  his  action,  brought  in  ignorance  of  such  de- 
fense ;  and  ordinarily,  his  motion  will  be  granted  with- 
out costs  {Ludington  v.  Bell,  46  Super.  513  ;  Hart  v. 
Storey,  1  John.  143);  but  the  plaintiff  in  such  case  must 
show  that  it  is  equitable  and  just  that  he  be  relieved  ;  or 
in  other  words,  he  must  have  acted  in  good  faith  in 
bringing  his  suit  ;  and  in  making  his  motion  ;  so  where 
it  appears  that  he  never  had  a  cause  of  action,  nor  was 
misled  by  the  defendant  into  bringing  the  action,  the 
discontinuance  should  not  be  allowed.  {Ludington  v. 
Bell,  supra).  To  entitle  the  plaintiff  to  a  discontinuance 
on  this  ground,  the  defendant  must  have  been  actually 
discharged  in  the  insolvency  proceedings  {McGlade  v. 
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Wheaton,  1  Wend.  34);  but  if  the  defendant  obtains  a 
discharge,  the  plaintiff  may  have  leave  to  discontinue 
without  costs  {Collins  v.  Evans,  6  John.  333);  even 
though  the  defendant  has  not  ye'.;  obtained  the  certificate 
of  his  discharge.  {Park  v.  Moore,  4  Hill,  592).  The 
discharge  shows  the  inability  to  pay  ;  and  the  plaintiff  is 
entitled  to  leave  to  discontinue,  although  the  defendant 
stipulates  not  to  take  advantage  of  the  discharge. 
{Honeywell  v.  Burns,  8  Cow.  121).  The  rule  is  the  same 
in  actions  for  tort^  where  a  discharge  would  not  affect 
the  defendant's  Uability  personally  ;  it  is  the  fact  of  the 
discharge,  and  not  the  nature  of  the  action,  which  deter- 
mines the  plaintiff's  right  to  discontinue.  {Merritt  v. 
Arden,  1  Wend.  91).  Where  a  defendant  has  been  dis- 
charged as  a  bankrupt ;  but  is  sued  with  others  as  joint 
debtors,  if  the  plaintiff  serves  him  with  process,  he  can- 
not have  leave  to  discontinue  as  to  him,  except  upon  the 
payment  of  costs.  {Camp  v.  Gifford,  1  Hill,  169). 
Where  a  defendant  has  been  sent  to  state  prison,  the 
plaintiff  has  been  allowed  to  discontinue  without  costs. 
{Lackey  v.  M'Donald,  1  Gai.  116). 

Mistake.  Where  the  plaintiff  discovers  after  the  com- 
mencement of  the  action  that  the  defendants  are  not  the 
real  parties  in  interest;  but  that  their  wives  are,  he  may 
be  allowed  to  discontinue  without  payment  of  costs. 
( Wenzel  v.  Murphy,  1  City  Ct.  262).  So  where  the  plain- 
tiff has  inadvertently  joined  a  foreign  consul  with  other  de- 
fendants, in  an  action  brought  in  a  court  where  the  plain- 
tiff is  not  permitted  to  bring  an  action  against  such  con- 
sul, he  may  discontinue  as  to  him  without  costs.  {Taaks 
V.  Schmidt,  19  How.  Pr.  413).  Where  an  executor  or 
administrator  has  by  mistake  commenced  a  wrong  action, 
or  discovers  facts  making  it  useless  to  proceed^  he  wiR 
be  permitted  to  discontinue  without  costs.  {Phoenix  v. 
Hill,  3  John.  249;  Arnoux  v.  Steinbrenner,  1  Paige,  82).. 
So  also,  where  a  necessary  action  is  brought  by  such 
plaintiff,  in  good  faith,  and  a  defense  is  discovered,  he' 
may  discontinue  without  costs.  {Fowler  v.  Starr,  S 
Den.  164).  Where  the  plaintiff  brought  his  action,  under 
the  mistaken  impression  that  he  could,  under  a  stipula- 
tion between  the  parties,  introduce  in  evidence  certain 
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depositions  taken  in  another  action,  he  was  allowed  to 
discontinue  without  costs.  {Hilborne  v.  Kolle,  2  Wkly 
Dig.  182). 

Order  of  the  court.  Where  the  court  has  hj  order,  di- 
rected the  plaintiflE  to  perform  some  duty,  it  will  not 
allow  him  to  discontinue  his  action  until  after  he  has 
performed  that  duty.  So  where  the  court  ordered  the 
plaintiff  to  pay  temporary  alimony  to  his  wife;  the  plain- 
tiff was  not  allowed  to  discontinue  on  payment  of  costs, 
without  complying  with  the  order.  (Leslie  v.  Leslie,  10 
Abb.  Pr.  N.  S.  64).  The  court  will  not  permit  the  plain- 
tiff to  discontinue,  while  an  order  is  in  force,  staying  the 
proceedings  in  the  action.  {Murray  v.  Silver,  1  New  Pr. 
Cas.  256).  Where  the  defendant  had  obtained  an  order 
requiring  the  plaintiff  to  furnish  security  for  costs,  with 
which  order  the  plaintiff  was  unable  to  comply,  the  plain- 
tiff was  permitted  to  discontinue,  without  costs,  on  the 
theory  that  the  fact  that  she  was  unable  to  furnish  the 
security  required  by  the  order,  was  in  effect  a  virtual  bar 
to  her  action.  {Hoffman  v.  Ridley,  4  Civ.  Pro.  E,.  41). 
But  the  mere  inability  of  the  plaintiff  to  give  the  neces- 
sary security  on  an  anticipated  appeal,  is  not  alone  ground 
for  leave  to  discontinue  an  action  which  has  progressed 
almost  to  completion.  {Albright  v.  Voorhees,  13  Wkly 
Dig.  524). 

Stipulation.  Where  the  parties  have  stipulated  to 
discontinue  an  action,  the  order  may  be  entered  ex  parte, 
and  without  a  special  direction  of  the  court;  and  the 
court  will,  if  necessary,  give  effect  to  the  agreement. 
{Rosen  v.  Goldstein,  1  City  Ct.  483). 

As  to  the  effect  of  a  stipulation  to  submit  an  action  to 
arbitration,  see  the  beginning  of  this  sub-division. 

Sec.  2.  AppUca/tion  for  discontinuance. 

Sub-division  1. — By  whom  made. 
Either  the  plaintiff  or  his  authorized  attorney  may 
apply  for  the  discontinuance  of  an  action;  but  the  attor- 
ney cannot  without  the  express  authority  of  the  plaint- 
iff, settle  a  suit  so  as  to  conclude  the  rights  of  his  client. 
His  authority  extends  only  to  the  right  to  discontinue 
the  suit.     {Barrett  v.  Third  Ave.  R.  R.   Co.,  45  N.  Y. 
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628).  His  right  to  discontinue  the  action  rests  on  the 
ground  that  it  relates  to  the  conduct  of  the  suit,  and 
comes  within  his  retainer;  but  this  authority  does  not 
extend  to  the  cause  of  action  itself;  that  cannot  be  set- 
tled without  the  consent  of  the  party;  or  by  his  author- 
ity. {Gaillard  V.  Smart,  6  Cow.  3S4;  Shaw  v.  Kidder, 
2  How.  Pr.  244).  In  the  case  of  Woodford  v.  Basbach 
(6  Civ.  Pro.  R.  315),  the  rule  is  very  clearly  expressed; 
the  court  holding  that  an  attorney,  without  the  consent 
of  his  client  may  discontinue  an  action  before  judgment, 
i^  he  can  do  so  without  affecting  his  client' s  right  in  the 
cause  of  action;  but  that  in  order  to  bar  the  client's 
right  to  the  cause  of  action  set  up  in  his  complaint,  the 
attorney  must  have  special  authority  to  execute  such  a 
discharge,  which  authority  must  be  as  distinctly  shown 
as  an  authority  to  execute  a  sealed  instrument;  and 
where  an  attorney  has  assumed  to  discontinue  an  action 
so  as  to  terminate  his  client's  right  to  his  cause  of  action, 
the  court  has  power  to  set  such  a  discontinuance  aside; 
and  to  permit  the  plaintiff  to  proceed  with  his  action. 
A  sole  plaintiff  may  discontinue  his  action  by  stipula- 
tion, or  by  submission  to  arbitration,  or  by  withdrawing 
it  altogether,  in  such  cases  as  he  is  permitted  to  do  so; 
and  he  may  do  this  without  the  knowledge  or  consent  of 
his  attorney,  or  even  against  his  protest.  {Roberts  v. 
Doty,  31  Hun,  128).  But  he  cannot  by  such  discontin- 
uance affect  the  right  of  the  attorney  to  his  fees  for 
whatever  services  he  has  rendered.  (Co.  Civ.  Proc. 
§66). 

Where  there  are  several  plaintiffs,  no  one  of  them  can 
separately,  without  the  consent  of  the  others,  discon- 
tinue an  action;  as  all  the  plaintiffs  are  entitled  to  be  con- 
sulted before  taking  such  a  step.  {Perry  v.  Tynen,  22 
Barb.  137).  Where  an  action  was  commenced  by  a  pub- 
lic officer,  as  such,  his  authority  over  the  action  ceases 
upon  his  surrendering  the  office  to  his  successor;  and  he 
cannot  after  that  time,  discontinue  the  action.  ( Wright 
V.  Smith,  13  Barb.  414).  A  public  officer  who  has  sued 
as  the  nominal  plaintiff,  for  a  third  person  to  recover  a 
penalty,  cannot  discontinue  without  the  consent  of  the 
latter.     {Becord  v.  Messenger,  8  Hun,  283).     A  creditor 
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suing  a  corporation  in  his  own  behalf,  and  in  behalf  of 
other  creditors  and  stock-holders,  may  discontinue  with- 
out their  consent  at  any  time  before  their  rights  have 
been  affected,  and  judgment  entered.  {Tremaip,  y. 
Guard.  Mut.  L.  Ins.  Co.,  11  Hun,  2S6.) 

Sub-division  2. — When  Made. 
As  a  general  rule,  an  application  to  discontinue  may  be 
made  at  any  time  before  judgment  {Bees  v.  Van  Petten, 
13  How.  Pr.  258);  and  it  is  a  matter  of  course  in  ordinary 
cases,  to  permit  a  plaintiff  to  enter  an  order  to  discon- 
tinue on  payment  of  costs  at  any  time  before  an  inter- 
locutory or  final  judgment  or  decree  has  been  made. 
(Cooke  V.  Beach,  26  How.  Pr.  356).  But  this  rule  is  sub- 
ject to  some  important  exceptions;  among  which  may  be 
mentioned  such  cases  as  where  the  plaintiff  has  alleged  a 
material  fact  which  the  defendant  not  only  denies,  but  has 
a  right  to  have  determined;  as  that  the  plaintiff  alleges 
ihat  she  is  the  wife  of  the  defendant,  which  fact  defend- 
ant denies;  he  has  a  right  to  have  that  issue  determined 
(Winans  v  Winans,  54  Super.  541);  or  where  the  case 
has  progressed  to  a  point  that  it  is  ready  for  judgment; 
as  the  defendant  then  has  a  right  to  an  adjudication, 
even  though  it  may  be  unfavorable  to  him  {Carlton  v. 
Darcy,  Y5  N.  Y.  375);  or  that  for  some  special  reason  it 
would  be  unjust  to  the  defendant  {Cooke  v.  Beach, 
supra);  or  to  third  parties.  The  right  to  discontinue  as 
a  matter  of  course  on  payment  of  costs,  ceases  after  the 
verdict  or  decision.  {Learned  v.  Tillotson,  48  Super,  16). 
An  application  should  not  be  made,  or  granted,  after  a 
submission  of  evidence  agreed  on  by  stipulation.  {Clear- 
water V.  Decker,  13  Hun,  63).  As  has  been  stated  in 
section  one,  above,  an  application  to  discontinue  should 
not  be  made  after  a  counterclaim  has  been  pleaded,  and 
the  defendant  has  acquired  rights  respecting  it.  {Crwath- 
ney  v.  Cheatham,  21  Hun,  576).  And  if  application  is 
made  in  such  a  case;  it  should  only  be  granted  on  such 
terms  or  conditions  as  will  protect  the  rights  of  the  de- 
fendant. Where  the  application  is  made  on  the  ground 
of  the  defendant's  infancy  {Fowler  v.  Elliget,  1  Sheld. 
427),  or  his  insolvency  {Ludington  v.  Bell,  45  Super,  513), 


TERMIBTATING  ACTION    WITHOUT   TRIAL.  167 

•or  of  mistake,  or  change  of  practice,  or  any  other  special 
cause  entitling  the  plaintiff  to  discontinue,  it  should  be 
made  immediately  on  learning  of  such  fact.  If  plaintiff 
delays  in  making  his  application,  after  learning  of  the  facts 
on  which  he  intends  to  rely,  it  will  not  be  granted,  ex- 
cept on  terms.  {St.  John  v.  Hart,  16  How.  Pr.  192). 
The  application  should  be  made  at  the  very  first  oppor- 
tunity after  learning  of  any  fact  or  reason  which  induces 
Mm  to  take  that  step;  and  if  he  proceeds  promptly,  he 
can  the  more  confidently  ask  to  discontinue  without 
costs.  He  may  always  discontinue  before  the  defendant 
has  appeared;  even  though  the  defendant  has  engaged 
an  attorney  in  the  action,  if  a  notice  of  such  retainer  has 
not  been  served  on  plaintiff's  attorney  {Schenck  v.  Fan- 
■cher,  14  How.  Pr.  95);  but  if  the  defendant  has  ap- 
peared, either  specially  {Cole  v.  McOarvey,  6  Civ.  Pro. 
E.  305),  or  generally  {Kenna  v.  Atlas  8.  8.  Co.,  19  Abb. 
N.  C.  265),  the  plaintiff  can  not  discontinue  without 
costs;  unless  he  shows  special  reasons  why  he  should 
be  allowed  that  favor.  Where  the  plaintiff  made  his 
application  to  discontinue  after  the  case  has  been  partly 
tried,  and  a  juror  had  been  withdrawn;  it  was  granted, 
upon  the  payment  of  defendant's  costs.  .  {Carpentier  v.  . 
Wilson,  14  Abb.  N.  0.  101).  So  also  an  application 
made  after  a  special  verdict  has  been  granted  upon  pay- 
ment of  costs,  as  a  special  favor,  in  a  proper  case  {Price 
■V.  ParJcer,  1  Salk.  178);  but  not  after  a  general  verdict, 
unless  by  the  consent  of  parties  (id).  The  plaintiff's  right 
to  discontinue  is  very  much  lessened  after  he  has  served 
his  reply,  or  after  his  time  to  reply  has  expired ;  especially 
if  there  has  been  new  matter  alleged  in  the  defendant's 
pleading.  So  as  a  matter  of  practice,  it  is  always  safer 
to  apply  before  the  time  to  reply  expires;  for  if  new  mat- 
ter is  alleged  in  the  answer,  which  is  not  replied  to,  it  is 
deemed  to  be  admitted  of  record,  and  the  defendant  ob- 
tains rights  which  cannot  be  defeated  by  the  discontinu- 
ing of  plaintiff's  action.     {Cockle  v.  Underwood,  B  Duer, 

<6Y6). 

Sub-division  3. — How  Made. 

Where  an  application  to  discontinue  is  made  in  a  case 
where  it  will  be  granted   as   a   matter  of  course,  the 
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order  will  be  granted,  usually  on  the  request  of  the 
plaintiff  or  his  attorney,  and  without  requiring  any 
moving  papers,  unless  special  objections  are  made  by 
the  adverse  party.  Usually,  however,  the'  party  apply- 
ing for  the  order  should  present  an  affidavit  stating  the 
facts  upon  which  he  bases  his  application.  It  is  the 
usual  practice  to  prepare  a  notice,  stating  that  the 
plaintiff  hereby  discontinues  the  action,  and  offers  to 
pay  the  defendant's  costs  thereof;  and  serve  the  notice 
upon  the  defendant,  or  his  attorney,  if  he  has  appeared 
by  attorney;  and  pay  the  costs  that  have  accrued;  and 
if  possible,  obtain  the  written  consent  of  the  defendant 
to  the  discontinuance  without  further  costs.  If  such  a 
consent  is  obtained,  the  plaintiff's  attorney  should  enter 
the  order  of  discontinuance  on  such  stipulation,  in  the 
clerk's  office.  An  entry  of  the  order  is  indispensable  in 
all  cases  to  effect  a  discontinuance.  {Averill  v.  Patterson, 
10  N.  Y.  600).  It  is  not  safe  to  rely  upon  the  stipulation; 
as  it  is  liable  to  be  lost  or  mislaid.  (Id).  The  judge  in 
in  the  opinion  in  the  case  last  cited  says  that  such  no- 
tices of  discontinuance  are  seldom  preserved  with  any 
great  care;  and  a  judgment  may  be  obtained  by  the 
plaintiff  after  the  service  of  such  a  notice,  and  the  de- 
fendant might  know  nothing  of  it;  and  in  such  a  case,  if 
the  defendant  should  die,  before  the  plaintiff  seeks  to  en- 
force his  judgment,  it  would  be  difficult  to  see  how  the  rep- 
resentatives of  the  defendant  could  resist  plaintiff's  claim. 
It  is  no  hardship  to  require  the  plaintiff  to  enter  his  or- 
der; and  then  the  records  of  the  court  will  always  show 
the  fact,  and  leave  no  doubt  as  to  the  fact  of  discontinu- 
ance, or  no  opportunity  for  fraud  or  dispute  between  the 
parties;  and  as  a  matter  of  precaution,  it  is  always  bet- 
ter to  have  the  order  entered  in  the  records  of  the  court. 
It  has  been  held  in  cases  where  an  application  would 
be  granted  as  a  matter  of  course,-  that  the  order  might  be 
entered  in  the  clerk's  office,  without  an  application  to 
the  court  {Cooke  v.  Beach,  25  How.  Pr.  356);  but  it  is  al- 
ways better  practice  to  apply  to  the  court  for  the  order; 
unless  it  is  asked  for  on  the  express  stipulation  of  the 
parties.  In  such  cases,  the  party  making  application  to 
the  court,  will  have  his  order  granted  ex  parte;  unless 


TERMINATING  ACTION  WITHOUT  TRIAL.  169 

the  court,  in  the  exercise  of  its  discretion,  thinks  it 
proper  that  notice  should  be  given  to  the  adverse  party, 
in  order  to  protect  his  interests,  or  the  interests,  of 
third  parties. 

Where  the  application  is  made  in  a  case  other  than  one 
where  it  will  be  granted  as  a  matter  of  course,  or  upon 
stipulation;  it  should  be  made  upon  the  usual  notice  of 
motion  to  the  adverse  party;  and  upon  the  pleadings  in 
the  case,  and  an  affidavit,  setting  forth  the  facts  upon 
which  it  is  asked;  which  affidavit  should  clearly  show 
the  grounds  for  the  discontinuance.  Usually  where  the 
plaintiff  asks  to  discontinue,  without  costs,  or  after  the 
trial,  or  after  his  time  to  reply  has  expired,  he  will  be 
required  to  apply  for  his  order  by  a  regular  motion,  no- 
ticed in  the  usual  way;  and  in  Such  case  his  affidavits 
will  be  required  to  state  very  fully  and  clearly  the  spec- 
ial grounds  upon  which  he  asks  the  favor  of  the  court; 
and  the  adverse  party  may  oppose  such  motion  by 
counter  affidavits  showing  that  his  rights  ivould  be  preju- 
diced by  such  discontinuance,  or  that  he  has  a  right 
to  have  the  issues  in  the  action,  then  pending,  tried  and 
determined.  ( Winans  v.  Winans,  19  Abb.  N.  C.  54 ; 
Carleion  v.  Darcy,  75  K.  Y.  375;  Wilder  v.  BoyntoUy 
63  Barb.  547). 

Sec.  3.  Papers  on  motion. 

Where  the  application  is  made  on  a  stipulation  of  the 
adverse  party,  no  other  paper  is  necessary.  Such  stipu- 
lation should  be  filed  with  the  clerk,  on  the  entry 
of  an  order  of  discontinuance.  As  was  said  in  a  former 
section,  it  is  always  proper  upon  receiving  the  stipula- 
tion of  the  adverse  party,  consenting  to  a  discontinuance 
to  have  the  order  entered  in  the  records  of  ^he  court, 
as  a  matter  of  precaution  and  safety  to  all  parties. 

While  it  may  not  be  necessary  in  a  case  where  the 
order  is  granted  as  a  matter  of  course,  to  make  the  ap- 
phcation  on  affidavits;  yet  it  is  always  better  practice  to 
make  the  appUcation  on  the  pleadings,  together  with  an 
affidavit  setting  forth  the  facts  which  are  deemed  to 
entitle  the  plaintiff  to  the  order;  and  also  stating  the  con- 
23 
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dition  or  situation  of  the  action.  The  affidavit  may  be 
made  by  the  party  or  by  his  attorney;  as  the  right  to 
-discontinue  the  action  is  a  right  which  comes  within 
the  authority  of  the  attorney  under  his  retainer,  if  in  his 
judgment  it  becomes  proper  to  do  so.  The  affidavit 
should  state  the  situation  of  the  action,  it  was  com- 
menced; whether  or  not  defendant  has  appeared; 
what  pleadings  have  been  served;  whether  issue  has 
been  joined  or  not;  and  if  issue  has  been  joined,  the 
affidavit  should  state  explicitly  the  reasons  for  asking 
for  a  discontinuance;  as,  that  the  answer  alleges  in- 
iancy,  or  insolvency,  or  such  other  fact,  unknown  to 
plaintiff  at  the  time  of  the  commencement  of  the  action, 
upon  which  he  relies  as  a  ground  for  discontinu- 
ance; also  that  the  plaintiff  has  served  the  usual  notice 
of  discontinuance  upon  the  defendant,  or  his  attorney, 
xind  tendered  his  costs  of  the  action,  naming  the  sum; 
and  that  such  costs  were  refused,  and  consent  not  given ; 
and  that  the  plaintiff  desires  to  discontinue  his  action, 
and  is  willing  to  pay  all  the  costs  justly  due  to  the  de- 
fendant. 

Where  the  motion  is  one  which  would  not  be  granted 
■ex  parte,  the  plaintiff  should,  after  serving  the  usual 
notice  of  discontinuance,  serve  a  notice  of  motion  on  the 
■defendant's  attorney,  stating  that  on  the  pleadings  in  the 
action,  and  the  affidavit  annexed  to  the  notice,  the 
plaintiff  will  move  the  court,  at  a  special  term  (naming 
the  time  and  place  of  such  hearing),  for  leave  to  discon- 
tinue his  action,  upon  the  payment  of  the  defendant's 
costs.  The  affidavit,  in  case  the  motion  is  contested, 
will  of  course,  be  required  to  state  fully  and  exphcitly 
the  facts  relied  on;  and  if  the  application  is  to  discon- 
tinue without  costs,  or  after  trial,  or  after  plaintiff's 
time  to  reply  has  expired;  the  plaintiff  who  asks  such  a 
favor,  should  make  it  very  plainly  appear  that  he  is 
entitled  to  it. 

The  papers  on  opposing  the  motion,  should  be  as  clear 
add  explicit  as  those  of  the  moving  party;  and  should 
•show  the  reasons  why  the  action  should  not  be  discon- 
tinued ;  as,  that  the  defendant  has  in  good  faith  set  up  a 
counter  claim  by  which  he  seeks  to  enforce  his  rights 
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against  the  plaintiff,  and  that  the  rights  of  the  parties 
can  as  well  be  settled  in  the  pending  action,  as  though  it 
were  discontinued,  only  that  another  action  must  be 
commenced  {Carleton  v.  Darcy,  75  K.  Y.,  375);  or  that 
the  plaintiff  has  alleged  a  fact  which  defendant  has 
denied,  and  which  he  is  entitled  to  have  determined; 
as  that  the  plaintiff  alleges  herself  to  be  the  wife  of 
defendant  {Winans  v.  Winans,  54  Super.  541);  or 
that  his  rights  would  be  prejudiced  in  some  way;  or 
that  his  answer  alleged  facts  which  plaintiff  has  denied; 
and  which  he  is  entitled  to  have  tried;  as  where  the 
defendant  alleges  counter  charges  of  adultery  in  an  ac- 
tion of  divorce,  which  plaintiff  denies  {Campbell  v. 
Campbell,  12  Hun,  636);  or  that  the  interests  of  third 
parties  would  be  prejudiced  by  a  discontinuance. 

Sec.  4.  The  order. 

Where  the  order  is  granted  on  the  stipulation  or  con- 
sent of  the  adverse  party,  it  should  simply  state  that 
ihe  suit  is  hereby  discontinued  without  costs  to  either 
party.  If  granted  upon  terms,  the  order  should  state 
ihat  the  action  is  discontinued  upon  the  payment  of  the 
•defendant's  costs  to  be  taxed;  or  upon  whatever  condi- 
tion the  court,  in  its  discretion,  sees  fit  to  impose  as 
terms;  as  for  instance,  that  the  plaintiff  stipulate  that 
the  testimony  of  a  witness  taken  de  bene  esse  may  be 
read  on  any  subsequent  action  for  the  same  cause  ( Fowngr 
V.  Bush,  36  How.  Pr.  240);  or  that  the  examination  of 
the  defendant,  taken  to  be  used  on  the  trial,  may  be  read 
>on  the  trial  of  any  new  action.  {Cooke  v.  Beach,  25 
How.  Pr.  356). 

The  order  is  necessary,  in  order  to  effect  the  discon- 
tinuance. Serving  a  mere  notice  of  discontinuance  on 
the  defendant  wiU  not  operate  as  a  discontinuance. 
{Averill  v.  Patterson,  10  N.  Y.  500).  The  order  should 
state  the  title  of  the  cause  to  be  discontinued;  whether 
it  is  discontinued  with  or  without  costs;  and  the  terms, 
if  any;  it  should  recite  the  papers,  if  any,  on  which 
granted;  and  give  the  date  of  entry.  The  order  should 
be  entered  in  the  office  of  the  clerk  of  the  county  in 
which  the  venue  is  laid;  and  a  notice  of  such  entry,  with 
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or  without  a  certified  copy  thereof,  should  be  served 
upon  the  attorney  of  the  adverse  party.  At  the  time  of 
serving  such  notice,  it  is  always  advisable  to  obtain  the 
written  consent  of  the  adverse  party  to  a  dismissal  of 
the  complaint  without  costs;  and  to  obtain  and  enter  the 
usual  order  thereon. 

If  the  order  directs  costs  to  be  paid,  the  discontinu- 
ance will  not  be  complete  or  effectual  until  the  payment 
of  such  costs  {Pignolet  v.  Daveau,  2  Hilt.  584);  and  in 
such  a  case  the  defendant's  counsel  may  proceed  in  the- 
case  as  though  no  such  order  had  been  made;  excepting, 
that  it  is  held  that  he  may  not  enter  a  judgment  of  dis- 
continuance; as  the  plaintiff  may,  notwithstanding  his 
order,  desire  to  continue  his  action  {Huntington  v.  Fork- 
son,  7  Hill,  195);  the  defendant's  remedy  in  such  a  case- 
would  be  to  move  for  judgment  dismissing  the  com- 
plaint, for  failure  to  proceed,  or  for  want  of  prosecution, 
{Hicks  V.  Brennan,  10  Abb.  Pr.  304). 

Sec.  5.  Terms  and  conditions. 

So  much  has  necessarily  been  said  in  the  preceding 
sections  of  this  chapter  with  regard  to  the  terms  and 
conditions  upon  which  a  court  will  grant  or  refuse  an 
order  of  discontinuance  in  certain  cases,  that  it  need  only 
be  said  here,  that  the  court  may  in  all  cases,  determine 
upon  what  terms  it  will  grant  plaintiff  leave  to  discon- 
tinue. Its  discretion  is  not  limited  to  the  mere  pay- 
ment of  costs;  but  it  may  impose  such  terms  or  condi- 
tions, as  in  its  discretion  it  thinks  proper.  Where  the 
motion  is  addressed  to  the  favor  of  the  court,  it  may 
impose  conditions  which  will  in  effect  amount  to  a  re- 
fusal of  the  motion;  as  where  the  terms  imposed  are 
such  as  the  party  applying  for  the  order  is  unwilling  or 
unable  to  comply  with.  {Matter  of  Waverly  W.  Wks.f 
85  N.  Y.  478,  481).  The  court  may  require  the  plaintiff 
to  stipulate  that  he  will  not  sue  again  for  the  same 
cause;  or  if  he  does,  that  he  will  permit  the  defendant 
to  use  the  evidence  already  taken;  or  that  he  will  not 
interpose  the  statute  of  limitations  as  a  defense  to  a 
counterclaim  which  the  defendant  has  set  up,  in  case 
the  defendant  should  sue  the  plaintiff  thereon;  or  even 
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that  he  will  pay  the  counterclaim.  Where  the  court 
has  the  right  to  refuse  the  application,  it  has  the  right, 
also,  to  impose  such  terms  as  virtually  amount  to  a  re- 
fusal. (Id).  Where  an  issue  has  been  raised  by  the 
pleadings  that  the  defendant  has  the  right  to  have  de- 
termined, the  court  may  refuse  the  plaintiff's  applica- 
tion altogether.  {Winans  v.  Winans,  64  Super.  541). 
Where  costs  have  been  made  in  the  case,  the  court  should 
not  ignore  that  fact,  but  should  require  the  costs  to  be 
paid.  ( Fan  Tf  2/cA;  V.  i?afcer,  11  Hun,  309).  The  case  last 
cited  was  discontinued  without  costs,  after  a  judgment 
had  been  rendered  with  costs,  which  judgment  had  been 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event;  the  general  term  held  that  the  order  of  discon- 
tinuance was  not  properly  granted,  and  reversed  it  with 
costs.  Where  the  plaintiff,  after  the  general  appearance 
of  the  defendant,  entered  an  ex  parte  order  of  discon- 
tinuance without  the  payment  of  costs;  the  court 
granted  a  motion  to  vacate  the  order  with  the  costs  of 
the  motion;  and  said  "after  the  defendant  has  appeared, 
a  plaintiff  cannot  discontinue  his  suit  without  the  pay- 
ment of  costs."  {Kenna  v.  Atlas  S.  S.  Co.,  19  Abb.  N. 
C.  265). 

Some  of  the  cases  where  the  court  has  allowed  the 
plaintiff  to  discontinue  without  costs  are  :  where  the 
plaintiff  would  finally  be  exempt  from  costs,  as  in  case 
of  executors  or  administrators  {Arnoux  v.  Steinbrenner, 
1  Paige,  82);  or  where  the  further  prosecution  of  the  ac- 
tion would  be  rendered  fruitless  by  matters  beyond  the 
plaintiff's  control,  as  where  the  defendant  was  im- 
prisoned for  a  crime  ;  or  discharged  as  an  insolvent 
(Lackey  v.  M' Donald,  1  Cai.  116);  or  where  the  defense 
of  infancy  is  pleaded,  which  fact  the  plaintiff  did  not 
know  at  the  commencement  of  the  action  (Fa^i  Buren  v. 
Fort,  4  Wend.  209);  or  where  the  action  was  brought  by 
an  infant  to  recover  for  personal  injuries,  and  the  infant 
was  unable  to  give  the  necessary  security  for  costs, 
under  an  order  of  the  court  {Hoffman  v.  Bidley,  4  Civ. 
Pro.  R.  41);  or  where  the  defendant  has  gone  beyond  the 
jurisdiction  of  the  court  {Taaks  v.  Schmidt,  19  How.  Pr. 
413);  or  there  has  been  a  change  in  the  practice  which 
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will  prevent  a  recovery  {Sunney  v.  Roach,  4  Abb.  Pr^ 
16);  or  in  an  action  for  a  penalty,  the  law  under  which 
the  action  is  brought  has  been  repealed  {Cole  v.  Bose, 
65  How.  Pr.  520) ;  or  where  the  defendant  has  concealed 
a  defense  which  vill  prevent  the  plaintiff's  recovery 
{Smith  V.  Britt,  8  Wkly.  Dig.  76);  or  where  the  defend- 
ant has  practiced  any  fraud.  ( Waterhury  Leather  Manu- 
facturing Co.  V.  Kraus,  9  Abb.  Pr.  1Y5  note).  Where  the 
plaintiff's  attorney  obtained  the  defendant's  consent  to 
discontinue  ;  but  without  the  knowledge  of  defendant's 
attorney ;  and  the  latter  in  ignorance  of  such  consent, 
proceeded  with  the  action  and  took  a  default  therein; 
the  court,  on  plaintiff's  application  to  open  the  default- 
and  discontinue  the  action,  held  that  he  could  do  so  only 
on  the  payment  of  all  of  the  costs  which  the  defendant 
had  been  put  to,  by  reason  of  such  neglect  to  notify  the 
defendant's  attorney  of  the  consent  to  discontinue.  {Pil- 
ger  v.  Oore,  12  Abb.  Pr.  244).  Where  the  plaintiff  by 
indirection  seeks  to  discontinue  as  to  one  of  two  or  more 
defendants,  as  by  an  amendment  of  his  pleading,  omit- 
ting such  defendant  as  a  party  ;  the  court  should  not. 
allow  such  a  discontinuance,  except  upon  the  payment 
of  such  defendant's  costs  ;  unless  it  is  a  case  where  the 
plaintiff  would  be  entitled  to  an  order  of  discontinuance 
as  to  such  defendant,  without  costs.  {Kent  v,  Popham,. 
6  Civ.  Pro.  E.  336). 

Sec.  6>  Effect  of  Discontinuance. 

The  effect  of  the  discontinuance  is  to  terminate  the  action- 
then  pending,  for  all  purposes.  {Hope  v.  Acker ,  7  Abb. 
Pr.  308).  All  provisional  remedies  are  discharged  by 
such  discontinuance;  and  so  where  chattels  have  been- 
attached,  they  must  be  surrendered  to  the  defendant.  (Id). 
It  has  been  held  that  a  discontinuance  is  a  final  determina- 
tion of  the  rights  of  the  parties  {Crockett  v.  Smith,  14 
Abb.  Pr.  62) ;  but  that  language  is  too  broad  to  be  accu- 
rate. While  it  is  true  that  it  does  determine  the  rights- 
of  the  parties,  in  the  action  then  pending;  it  in  no  way 
affects  the  rights  of  the  parties  to  the  cause  of  action 
itself ;  that  cannot  be  finally  determined,  by  a  mere  dis- 
continuance of  the  action;  as  such  a  discontinuance  is  no 
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bar  to  another  action  for  the  same  cause.  {Earl  v. 
Campbell,  14  How.  Pr.  330;  Crockett  v.  Smith,  supra). 
The  discontinuance  does  not  take  effect  until  the  entry 
of  the  order.  The  clerk  of  each  county  is  required  by 
law  to  keep  a  book  for  the  entry  of  such  orders;  and  the 
order  should,  in  all  cases,  be  entered.  {Averill  v.  Patter- 
son, 10  N.  Y.  500).  As  we  have  seen,  a  submission  of 
the  case  to  arbitration,  has  the  effect  of  a  discontinuance; 
and  the  action  is  withdrawn  from  the  court;  and  this  iS' 
so,  it  seems,  although  the  arbitrators  have  not  consented 
to  act;  or  though  the  submission  is  immediately  revoked. 
{McNulty  V.  Solley,  95  N.  Y.  242;  Bessequie  v.  Brownson,. 
4  Barb.  541). 

Sec  9   Defendant's  rights  after  discontinuance. 

As  we  have  seen  in  the  last  section,  the  discontinu- 
ance only  takes  effect  upon  the  entry  of  the  order;  and 
until  that  time,  the  defendant  may  proceed  as  though  no 
discontinuance  had  been  ordered;  and  if  the  plaintiff' 
omits  to  enter  the  order,  or  to  give  the  defendant's  attor- 
ney notice  of  that  fact;  and  the  latter  proceed  in  ignor- 
ance of  such  discontinuance,  the  plaintiff  will  be  re- 
quired to  pay  the  defendant's  costs  incurred  after  such 
discontinuance.  {Pilger  v.  Oore,  12  Abb.  Pr.  244).  It 
hab  been  held  that  if  the  order  of  discontinuance  directs 
the  plaintiff  to  pay  the  defendant's  costs  up  to  the  time 
of  the  discontinuance,  and  the  plaintiff  neglects  to  do  so; 
the  defendant  may  proceed  in  the  cause  as  though  no 
such  order  had  been  made;  excepting  that  he  cannot  en- 
ter a  judgment  of  discontinuance.  {Huntington  v. 
Forlcson,  1  Hill,  195).  He  cannot  enter  up  a  judgment 
against  plaintiff  for  his  costs  upon  their  non-payment; 
but  his  course  is  to  move  for  a  dismissal  of  plaintiff's 
complaint,  with  costs,  for  want  of  prosecution  {HicJcs  v. 
Brennan,  10  Abb.  Pr.  304);  or  he  may  treat  the  action 
as  continuing  until  the  costs  are  paid;  and  proceed  as 
though  no  such  order  had  been  made.  {James  v.  Dele- 
van,  7  Wend.  511).  The  reason  why  the  defendant  is 
not  allowed  to  enter  a  judgment  of  discontinuance,  in 
case  plaintiff  neglects  to  do  so,  seems  to  be  that  as  it- 
rested  with  the  plaintiff  whether  or  not  he  should  apply 
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for  such  order;  it  also  rests  with  him,  whether  or  not, 
notwithstanding  the  order,  he  shall  proceed  with  the  ac- 
tion. Where  the  plaintiff  had,  previous  to  the  order  of 
discontinuance,  obtained  possession  of  the  goods  for 
which  he  has  commenced  a  replevin  action;  the  defend- 
ant is  entitled,  on  plaintiflf  discontinuing  the  action,  to  u 
return  of  the  goods,  in  the  same  manner  as  if  he  had  ob- 
tained a  verdict  in  his  favor  in  the  action.  {Seaboard  & 
Roan.  R.  R.  Co.  v.  Ward.  18  Barb.  595).  Such  surren- 
der will  be  enforced  by  the  order  of  the  court.  {Hope  v. 
Acker,  7  Abb.  Pr.  308). 

AETICLE  II. 

DISMISSAL  OF  COMPLAINT    FOR   NEGLECT  TO  PROCEED. 

While  dismissal  of  the  plaintiff's  complaint  for  neglect 
to  proceed  is  a  termination  of  the  action  without  a  trial; 
and  it  might  properly  be  considered  in  this  chapter;  yet 
as  it  is  one  of  the  regulations  of  practice,  concerning 
the  complaint,  and  has  been  very  fuUy  considered  in  the 
chapter  entitled  Miscellaneous  Practice  Eegulations  (Vol. 
1,  p.  240,  ante)  it  is  not  thought  necessary  to  repeat  in 
this  place  any  of  the  rules  there  given;  but  the  reader  is 
referred  to  that  chapter. 

AETICLE  III. 

STAY  OF   PROCEEDINGS. 

SBCTION. 

1,  Absolute  stay 
3.  Conditional  stay. 
3.  Application  for  stay. 

Sec.  1.  Absolute  stay. 

This  article  does  not  treat  of  the  stay  of  proceedings 
for  the  purpose  of  hearing  a  motion,  nor  by  reason  of  the 
non-payment  of  motion  costs;  those  subjects  have  been 
treated  in  volume  one;  nor  of  staying  proceedings  upon 
appeal,  which  will  be  treated  of  in  a  subsequent  chapter. 
The  stay  treated  of  in  this  article  is  one  which  has  the 
effect  of  terminating  the  action,  either  absolutely,  or  con- 
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ditionally,  and  which  is  made  by  an  order  of  the  court. 
While  a  stay  of  proceedings  for  the  non-payment  of 
motion  costs,  is  an  absolute  stay  until  the  payment 
thereof,  without  further  direction  of  the  court,  it 
does  not  terminate  the  action;  as  the  adverse  party  may, 
at  his  election,  waive  the  stay;  or  the  party  whose  pro- 
ceedings are  stayed  may,  by  the  payment  of  the  costs, 
renew  his  right  to  proceed  with  the  action.  It  may  be 
stated  as  a  general  rule,  that  the  court  will  not  restrain 
the  proceedings  in  another  action,  brought  in  the  same 
court,  or  in  another  court,  having  equal  power  to  grant 
the  relief  sought  {Dederick  v.  Hoysradt,  4  How.  Pr.  350); 
but  a  court  of  record  has  power  to  prevent  a  multiplicity 
of  suits  between  the  same  parties  by  consolidating  them 
into  one  action ;  or  by  staying  proceedings  in  all  but  one  of 
them,  in  a  proper  case.  (See  vol.  1,  p.  234).  Where  several 
actions  are  pending  between  the  same  parties,  a  court 
will  stay  the  proceedings  in  all  but  one  of  them,  only 
where  they  are  brought  for  the  same  cause  of  action,  or 
are  in  regard  to  the  same  matter,  or  for  the  same  rehef. 
{Burlingame  v.  Parce,  12  Hun,  149).  It  is  not  necessary 
to  entitle  the  defendant  in  the  second  action  to  a  stay  of  • 
proceedings,  that  both  suits  should  be  in  the  courts  of 
this  State.  The  stay  will  be  granted,  although  one  action 
is  pending  in  a  court  of  another  State,  or  of  the  United 
States.  {Bell  v.  Donohue,  47  Super,  458).  But  it  will  not 
be  granted,  if  one  of  them  is  pending  in  the  courts  of  a 
foreign  country.  {McHenry  v.  Lewis,  21  Ch.  Div.  202). 
To  entitle  the  defendant  in  the  second  action  to  this  re- 
lief, it  must  appear  that  the  parties  in  both  actions  are 
the  same  {People  v.  Northern  B.  R.  Co.,  63  Barb.,  98); 
although  the  plaintiff  in  the  first  action,  may  be  the  de- 
fendant in  the  second  action.  In  such  a  case,  the  pro- 
ceedings will  be  stayed,  if  it  appears  that  the  plaintiff 
in  the  second  action  has  set  up  as  a  defense  in  the  first 
action  in  which  he  was  defendant,  the  same  matter  as 
he  has  alleged  in  his  complaint  as  a  cause  of  action  in 
the  second  action;  and  if  it  also  appears  that  his  rights 
cau  be  fully  protected  as  to  that  matter  in  the  first 
action;  and  the  entire  relief  which  he  asks  for  in  the 
23 
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second  action  can  be  awarded  to  him  in  the  first  {People 
\. Northern  R.   R.  Co.  supra;  Jung  v.   May,  19  Wkly. 
Dig.  140);  but  a  stay  will  not  be  granted  in  such  a  case, 
where  it  appears  that  whatever  may  be  the  determina- 
tion of  the  first  action,  a  trial  of  the  second  action  will 
still  be  necessary.    {Farnswortli  v.  W.  U.  Tel.  Co.  1  N.  Y. 
S.   Eep.  80).     The  fact  that  one  of  the  actions  is  at  law, 
and  the  other  is  in  equity,  will  not  i3revent  the  granting 
of  the  stay;   if  the  court   can   determine  in   the   first 
action,  all  the  rights  which  are  sought  to  be  determined 
in  the  second.  Where  the  stay  of  proceedings  is  asked  on 
this  ground,  it  will  not  be  granted  until  issue  is  joined  in 
each  action,  so  that  the  court  can  see  that  the  merits  of 
both  can  be  fully  tried  in  the  first  one;  and  that  the  stay 
will  not  prejudice  the  party  stayed,  with  respect  to  the 
subject  matter  of  either.     {Fuller  v.  Read,  15  How.  Pr. 
236).     Where  several  suits  are  pending  between  the  same 
parties,  which  involve  the  same  question,  the  court  will 
stay  the  proceedings  in  all  of  them  but  one;  which  it  will 
permit  to  be  tried,  and  direct  that  the  others  abide  the 
event  of  that  one  {Jackson  v.  Schauber,  i  Cow.  T8);  but 
where  there  are  several  suits  pending,  involving  the  same 
questions,  one  of  which  has  been  tried;  and  it  appears 
that  upon  the  trial  of  another  one,  either  party  will  be 
able  to  produce  different  or  further  evidence,  the  court 
will  permit  the  second  action  to  be  tried,  and  stay  the 
proceedings  in  the  others,  to  abide  the  event  of  that  one. 
{Brovm  v.  May,  17  Abb.  N.  C.  205).     Where  the  determ- 
ination of  one  suit  will  settle  every  question  pending  in 
several  suits,  excej)t  the  question  of  damages,  the  court, 
upon  the  application  of  the  defendant,  will  stay  the  pro- 
ceedings in  all  the   actions  but  one,  on  the  defendant 
stipulating  that  if.  he  fails  in  that  one,  he  will  contest  in 
the  other  actions  only  the  question  of  damages.     {Mc- 
Farlan  v.  Clark,  2  Sand.  699). 

Where  a  judgment  creditor  has  begun  supplementary 
proceedings  against  a  debtor,  and  also  commenced  a 
creditor's  suit  to  reach  his  real  estate,  the  supplementary 
proceedings  will  not  be  stayed,  during  the  pendency  of 
the  creditor's  action.  The  proceedings  are  concurrent; 
and  the  creditor  is  at  liberty  to  prosecute  both  actions 
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until  he  obtains  payment  of  his  judgment.  {Gates  v. 
Young,  17  Wkly.  Dig.  551).  If  the  defendant  is  declared 
a  bankrupt,  an  action  pending  against  him  at  the  time 
the  adjudication  of  bankruptcy  is  made,  wiU  be  stayed; 
but  there  is  no  stay  unless  it  is  ordered  by  the  conrt. 
{Lenihan  v.  Hamann,  55  N.  Y.  652).  The  mere  pendency 
of  proceedings  in  involuntary  bankruptcy,  without  an 
adj  udication,  is  no  ground  for  a  stay.  {Maxwell  v.  Faxon, 
4  Nat.  Bk.  Reg.  210).  After  an  adjudication,  however, 
it  is  the  duty  of  the  state  court  to  stay  the  proceedings, 
to  await  the  determination  of  the  question  of  the  bank- 
rupt's discharge;  unless  unreasonable  delay  on  his  part 
in  endeavoring  to  obtain  his  discharge  is  shown,  or  the 
court  in  bankruptcy  allows  the  action  to  proceed  to  judg- 
ment, to  ascertain  the  amount  due.  {Hill  v.  Harding, 
107  U.  S.  631).  The  stay  is  determined  by  the  denial  of 
the  discharge  of  the  bankrupt;  and  after  that,  the  cred- 
itor is  entitled  to  proceed  with  his  action  {Storrs  v.  Plumb, 
30  Hun,  319);  and  if  the  stay  is  until  the  further  order  of 
the  court,  it  is  ended  by  the  order  discharging  the  bank- 
rupt; and  after  that  is  made,  the  creditor  may  regularly 
proceed  in  the  action.  {Cox  v.  Dorwin,  29  Hun,  293). 
If  the  action  is  pending  against  the  bankrupt  and  others, 
the  court  will  not  stay  the  prosecution  of  the  action;  but 
wiU  stay  the  collection  of  the  judgment  against  the  bank- 
rupt. {Hoyt  V.  Freel,  8  Abb.  Pr.  N.  S.  220).  Where 
the  defendant  is  discharged  in  bankruptcy,  during  the 
pendency  of  an  action,  he  must  if  possible  set  up  his  dis- 
charge as  a  defense.  If  he  has  the  opportunity  to  set  it 
up  as  a  defense,  but  does  not,  the  existence  of  the  dis- 
charge is  no  defense  to  the  collection  of  the  judgment 
subsequently  obtained  in  the  action  {Revere  Copper  Co. 
V.  Dimock,  90  N.  Y.  33;  S.  C.  117  U.  S.  659);  and  whether 
or  not  the  court  will,  after  judgment  is  rendered,  stay 
the  execution  or  proceedings  to  collect  the  judgment,  by 
reason  of  the  discharge,  is  entirely  in  its  discretion. 
{Hunter  v.  Schuyler,  1  How.  Pr..  96).  If  it  appears  that. 
he  might  have  availed  himself  of  the  discharge  as  a  de- 
fense to  the  action,  or  is  guilty  of  gross  laches  in  making 
the  motion  for  a  ^ay,  the  relief  wiU  be  denied.  {Monroe  v. 
Upton,  50  N.  Y.  593).     If  the  discharge  is  granted  after 
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judgment  has  been  rendered  against  the  bankrupt,  the 
court  will  stay  the  execution,  or  proceeding  to  collect  the 
judgment.  {McDonald  v.  Davis,  105  K.  Y.  508).  Where 
an  action  was  brought  to  foreclose  a  purchase-money  mort- 
gage, the  proceedings  were  stayed  pending  a  suit  in- 
volving a  title  to  the  property  sold,  the  determination  of 
which  would  decide  the  question  of  the  consideration  of 
the  mortgage.  {Matthews  v.  Shaffer,  19  Wkly.  Dig. 
456).  Where  there  has  been  a  change  in  the  circumstan- 
ces since  the  commencement  of  the  action,  brought  about 
by  an  order  of  the  court,  so  that  it  would  be  a  hardship 
to  the  defendant  if  the  plaintiff  was  permitted  to  main- 
tain his  action,  the  proceedings  will  be  stayed;  as  where, 
pending  an  action  for  taking  property  under  an  attach- 
ment, which  had  been  vacated,  the  judgment  in  the  orig- 
inal action  was  reversed  and  the  attachment  was  re- 
stored. {FranJd'in  v.  Catlin,  43  Super.  138).  Where 
an  action  against  a  public  officer  was  begun,  clearly  to 
annoy  the  defendant,  or  to  put  him  to  costs;  as  where 
a  sheriff  was  sued  for  the  money  which  he  should 
have  made  upon  an  execution,  without  a  demand  or 
without  giving  him  a  fair  opportunity  to  pay  it;  the 
proceedings  will  be  stayed  upon  the  payment  into  court 
of  the  debt,  without  costs.  {Jefferies  v.  Sheppard,  3 
Barn.  &  Aid.  696).  So  where  the  defendant  is  a  surety 
upon  a  bond,  and  not  liable  in  any  event  for  a  greater 
sum  than  the  penalty  of  the  bond,  which  he  pays  into 
court,  the  proceedings  against  him  will  be  stayed.  {Os- 
hiel  V.  DeGraw,  6  Cow.  63).  Although  a  party  has  a 
right  to  sue  on  a  prior  judgment,  the  court  will  not  per- 
mit that  right  to  be  perverted;  and  where  the  plaintiff 
brought  successive  suits  in  different  courts  upon  a  judg- 
ment, without  issuing  execution  upon  any  of  them, 
avowing  as  his  purpose  to  continue  to  do  so,  until  he 
could  coerce  the  payment  of  his  debt,  by  accumulating 
costs,  the  proceedings  were  stayed  {Keeler  v.  King,  1 
Barb.  390);  but  the  court  will  not  stay  a  suit  upon  a 
judgment,  although  it  is  broiaght  for  the  mere  purpose 
of  increasing  it  by  costs,  where  such  increase  would  only 
give  the  plaintiff  what  he  was  entitled  to.  {Houghton  v. 
Baymond,   1  Sand.  682).     Where  an  action  is  brought 


TERMINATING  ACTION  "WITHOUT  TEIAL.  181 

under  such  circumstances  as  to  be  a  fraud  upon  the 
court,  proceedings  in  it  will  be  stayed;  as  where  an 
attorney  had  brought  an  action  without  the  knowledge 
or  consent  of  the  plaintiff  {Town  of  Delhi  v.  Graham, 
3  Hun,  407);  or  where  an  action  for  a  particular  kind  of 
relief  was  authorized  to  be  brought,  by  a  town,  and  the 
attorney  brought  an  action  for  an  entirely  different  pur- 
pose. (Town  o/ Lyons  V.  CoZe,  3  T.  &C.  431).  Proceed- 
ings on  a  verdict  in  an  action  will  sometimes  be  stayed, 
on  the  payment  of  the  amount  of  the  verdict  and  the 
costs  to  the  time  of  its  rendition.  {Hatfield  v.  Baldwin, 
1  John.  506).  But  the  order  for  a  stay  will  not  be  made 
where  the  proper  protection  of  the  rights  of  the  plaintiff, 
require  that  the  judgment  should  be  entered  in  the 
action. 

Certain  injunctions,  although  temporary  in  their 
nature,  may  have  the  effect  of  permanently  staying 
the  proceedings  in  the  action.  This,  however,  has  all 
been  treated  of  under  the  subject  of  injunctions  in  volume 
one. 

As  to  stay  of  judicial  proceedings  by  injunction,  see 
volume  one  page  458  et  seq. 

An  order  permanently  staying  the  proceedings  in  an 
action,  as  it  is  a  final  determination  of  the  action,  pre- 
vents the  entry  of  judgment,  or  the  enforcing  of  the 
execution,  affects  a  substantial  right,  and  is  appealable 
to  the  court  of  appeals.  {Knowlton  v.  Providence  & 
N.  Y.  8.  8.  Co.,  53  N.  Y.  Y6). 

Sec.  S.  Conditional  stay. 

Where  the  plaintiff  has  brought  an  action  in  which  he 
has  been  defeated,  either  because  he  was  defaulted,  or 
nonsuited,  or  defeated  upon  the  merits,  and  he  after 
wards  bring  another  action  for  the  same  cause,  without 
payment  of  the  costs  of  the  former  action,  the  proceed- 
ings in  the  second  action  wiU  be  stayed  on  motion,  until 
the  costs  of  the  former  sifit  are  paid.  {Edwards  v. 
Ninth  Ave.  B.  B.  Co.,  22  How.  Pr.  444;  Bipley  v  Bene- 
dict, 4  Cow.  19).  The  stay  will  be  granted  in  such  a 
case,  where  the  plaintiff,  after  demurrer  has  been  de- 
cided against  him,  with  costs,  begins  a  new  action,  with- 
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out  discontinuing  the  first  one.     {Barton  v.  Speis,  73  N. 
Y.  133).     To  entitle  the  defendant  to  this  relief,  the  cause 
of  action,  and  the  parties  must  be  the  same.    ( Vetterlein 
V.  Barnes,  43  Hun,  437;  Arnold  v.  Clark,  9  Daly,  259). 
Where  an  action  was  brought  against  the  defendant  in- 
dividually, in  which  the  plaintiff  was  defeated,  and  judg- 
ment entered  against  him,  and  the  plaintiff  afterwards 
brings  an  action  against  the  same  defendant  as  assignee 
for  the  same  cause,  the  proceedings  in  the  second  action 
will  not  be  stayed  until  the  payment  of  the  costs  of  the 
first.      {Vetterlein  v.   Barnes,  supra).      But  where  his 
action  is  on  the  same  right  or  title,  and  the  plaintiffs  in 
the  second  action  were  the  grantees  or  assignees  of  the 
plaintiffs  in  the  first,  the  proceedings  in  the  second  action 
will  be  stayed  until  the  payment  of  the  costs  of  the  first. 
{Jackson  Y.  Edwards,  1  Cow.  138;  Bichardsonv.  White, 
27  How.  Pr.  165).     The  stay  will  be  granted  where  the 
second  suit  is  on  the  same  right  as  the  first,  and  the 
plaintiffs  in  the  second  suit  are  assignees  of  the  plaintiffs 
in  the  first  suit;  and  the  same  persons  are  made  defend- 
ants in  the  second  suit,  as  in  the  first,  although  others 
are  joined  with  them  as  grantees  {Hill  v.  Grard,  2  T.  & 
C.  467);  but  not  where  the  defendants  in  the  second  suit 
are  entirely  different  parties  from  those  in  the  first; 
although  they  are  the  grantees  of  the  defendants  in  the 
first  action.     {Bolton  v.  Corse,  47  Super.  493).     The  stay 
will  be  granted,  although  the  subject  of  the  action  is  ne- 
gotiable paper;  for  if  the  right  of  action  had  accrued  at 
the  time  of  bringing  the  first  action,  so  that  the  action 
could  be  brought,  and  the  second  action  is  brought  by 
the  assignee  of  the  plaintiff  in  the  first,   he  takes  sub- 
ject  to   all   the    equities   existing    against    the    former 
plaintiff;  and  if  it  is  a  case  where  the  second  action  might 
have  been  stayed  as  against  the  first  plaintiff,  it  may 
also  be  stayed  against  his  assignee.    He  will  not  be  permit- 
ted to  proceed  with  his  action  until  the  payment  of  the 
costs  of  thefirst.  {BartonY.  Speis,  73  N.  Y,  133;  Hebbard 
V.    U.  S.  Life  Ins.  Co.,  8  Wkly.  Dig.  272).      Where  the 
second  action  is  for  the  same  relief  as  the  first,  although 
brought  upon  different  grounds,   it  will  be  stayed  Until 
the  payment  of  the  costs  of  the  first,  if  the  grounds 
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upon  which  the  second  action  is  brought  existed  at  the 
commencement  of  the  first  (Hepburn  v.  Hepburn,  oi 
How.  Pr.  466);  but  a  stay  will  not  be  granted 
where  the  facts  upon  which  the  second  action 
was  based,  occurred  subsequently  to  the  bringing, 
of  the  first  action;  although  the  relief  sought  in  both 
actions  is  the  same.  {Nichols  v.  Nichols,  50  Super.  251). 
formerly  a  second  action  would  not  be  stayed  where  the 
first  action  was  at  law  and  the  second  in  equity  {Dema- 
rest  V.  Wynkoop,  2  John.  Ch.  4G1);  as  it  was  thought  that 
the  difference  in  the  remedy  sought,  did  away  with  the 
presumption  of  the  second  suit  being  vexatious.  But 
aince  the  adoption  of  the  Code,  which  provides  only  one 
form  of  civil  action,  and  abolishes  the  distinction  be- 
tween actions  at  law,  and  suits  in  equity,  the  rule 
stated  in  that  case  is  no  longer  applicable  Since  the 
Code,  however,  where  the  first  action  being  at  law,  the 
•complaint  is  dismissed  without  prejudice  to  an  action  for 
.equitable  relief,  a  subsequent  action  for  that  sort  of  re- 
jlief  will  not  be  stayed,  although  the  costs  of  a  former 
.action  are  not  paid.  {Davis  v.  Duffie,  6  Duer,  688). 
Where  the  first  action  was  brought  by  an  infant  by  his 
guardian  ad  litem,  and  a  second  action  is  l^rought  for  the 
.same  purpose,  although  by  a  different  guardian  ad  litem, 
the  court  will  stay  the  proceedings  in  the  second  action 
until  the  payment  of  the  costs  of  the  first.  {Taylor  v. 
Vandervoort,  9  Wend.,  449).  The  stay  proceeds  on  the 
theory  that  the  second  action  is  brought  for  the  purpose 
■of  vexing  the  defendant  {Ex  parte  Stone,  3  Cow.  380); 
and  also  on  the  ground  that  before  the  defendant  should 
be  made  liable  for  the  costs  of  a  second  action,  he  should 
be  paid  the  costs  of  the  former  action,  to  which  he  has 
been  adjudged"  entitled.  Where,  however,  he  has  as- 
signed his  claim  for  the  costs,  so  adjudged,  without  re- 
course, to  a  third  person,  he  is  no  longer  entitled  to  them; 
and  therefore  he  is  not  entitled  to  an  order  staying  the 
plaintiff's  proceedings  until  they  are  paid  as  their  pay- 
ment is  no  longer  any  concern  of  his.  {Simpson  v.  Brew- 
ster, 9  Paige,  245).  Where  the  plaintiff  is  imprisoned  on 
an  execution  for  the  costs  of  a  former  suit,  it  is  equiva- 
lent to  a  payment;  and  the  second  action  for  the  same 
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cause  will  not  be  stayed  on  the  ground  of  non-payment 
of  the  costs.  {Eaton  v.  Wyckoff,  4  Wend.  203).  To  entitle 
the  defendant  in  the  second  action  to  a  stay,  it  is  not 
necessary  that  the  former  action  should  have  been 
brought  in  the  same  court.  The  stay  will  be  granted, 
although  the  second  action  was  brought  in  another  court 
of  this  state,  or  a  court  of  the  United  States  {Perkins  v. 
Hinman,  19  John.  237;  Jackson  v.  Carpenter,  3  Cow. 
22);  but  not  where  the  first  action  was  brought  in  a  court 
of  another  state  or  country.  {Julio  v.  Ingalls,  15  Abb. 
Pr.  429).  The  right  to  the  stay  for  this  reason  is  not 
absolute;  but  it  is  in  the  discretion  of  the  court.  Usually 
the  relief  is  granted  in  cases  where  the  former  action 
was  disposed  of  on  the  merits.  But  it  is  not  always  or 
necessarily  the  case.  {Hepburn  v.  Hepburn,  64  How. 
Pr.  466).  If  the  case  is  a  hard  one,  and  the  former 
action  was  dismissed  without  a  trial,  and  without  fault 
of  the  plaintiff,  the  court  wiU  not  always  feel  bound  to 
grant  a  stay  until  the  costs  of  the  former  action  are 
paid.     {Dare  v.  Murphy,  18  Abb.  IST.  C.  466). 

Where  the  prior  action  was  discontinued  with  costs 
against  the  plaintiff,  their  adjustment  by  the  defendant 
is  required  before  the  plaintiff  is  bound  to  pay  them ;  and 
until  they  are  so  adjusted,  the  plaintiff  will  not  be  con- 
sidered in  default  for  the  non-payment  of  the  costs  of  the 
former  suit.  {People  v.  Tweed,  5  Hun,  382;  63  N.  Y.  202). 
The  court,  however,  will  stay  the  proceeding  after  the 
costs  have  been  adjusted,  although  it  is  not  done  until 
after  the  second  action  is  begun.  {Oriffin  v.  Round  Lake 
Camp  Meeting  Association,  26  Hun,  314). 

Sec.  3.  Application  for  the  stay. 

The  application  for  the  stay  of  proceedings  must  be 
made  by  a  motion  on  a  notice.  {Dederick  v.  Hoysradt,. 
4  How.  Pr.  350).  It  wiU  be  granted  only  by  the  court. 
The  stay  of  proceedings  by  a  judge  under  section 
seven  hundred  and  seventy-five  of  the  Code  of  Civil 
Procedure  (Vol.  I,  204),  although  it  is  valid  for  twenty 
days  {Van  Kleeck  v.  Nichols,  63  How.  Pr.  403;  Mitch- 
ell V.  Hall,  7  How.  Pr.  490),  should  only  be  made 
to  enable  the  moving  party  to  make  some  other  appli- 
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cation  for  relief.  {Chubbuck  v.  Morrison,  6  How.  Pr. 
367)  The  motion  must  be  made  at  special  term.  It 
should  be  based  upon  affidavits,  which  should  state  all 
the  facts  by  reason  of  which  it  is  claimed  that  the  right  to 
the  stay  exists-  and  if  the  motion  is  made  for  a  stay  of 
proceedings  until  the  costs  of  a  former  action  are  paid, 
it  should  state  the  particulars  of  the  former  action,  and 
of  the  pending  action,  and  any  other  circumstances 
which  will  enable  the  court  to  exercise  its  discretion  in 
the  matter.  {Hilderbrand  v.  Odgen,  1  Law  BuU.  T4). 
It  is  not  necessary  that  the  motion  should  be  made 
promptly;  it  may  be  made  at  any  time  during  the  pro- 
gress of  the  second  suit;  and  after  it  has  been  noticed 
for  trial  {Cuyler  v,  VanderwerJc,  1  John.  Cas,  24t);  or 
after  a  verdict  has  been  rendered  for  the  plaintiff.  {Jack- 
son V.  Miller,  3  Cow.  57).  If  the  stay  is  granted,  the 
proceedings  will  be  stayed,  not  only  until  the  payment 
of  the  costs  of  the  former  suit,  but  also  of  the  costs  of 
the  motion  to  stay.  {Edwards  v.  Ninth  Ave.  B.  B.  Co., 
22  How.  Pr.  444).  The  order  is  appealable  to  the  gene- 
ral term. 
24 


CHAPTER  XXVIII. 

ISSUES  AND  PREPARATION  FOR  TRIAL. 


ARTICLE  I.— Issues,  how  formed. 

ARTICLE  II.— Mode  of  trial. 

ARTICLE  III. — Settlement  of  issues  of  fact  for  trial  by  jury. 

ARTICLE  IV.— Preparation  for  trial. 

AETICLE  I. 

ISSUES,    HOW  FORMED. 

The  issues  treated  of  in  this  chapter,  are  those  only 
which  are  presented  by  the  pleadings.  An  issue  arises 
where  a  fact,  or  a  conclusion  of  law,  is  maintained  by 
one  party,  and  controverted  by  the  other.  Issues  are 
of  two  kinds: 

1.  Of  law;  and 

2.  Of  fact.     (Co.  Civ.  Proc.  §  963). 

An  issue  of  law  arises  only  upon  a  demurrer.  An 
issue  of  fact  arises,  in  either  of  the  following  cases : 

1.  Upon  a  denial,  contained  in  the  answer,  of  a  ma- 
terial allegation  of  the  complaint,  or  upon  an  allegation, 
contained  in  the  answer,  that  the  defendant  has  not 
sufficient  knowledge  or  information  to  form  a  belief, 
with  respect  to  a  material  allegation  of  the  complaint. 

2.  Upon  a  similar  denial  or  allegation,  contained  in 
the  reply,  with  respect  to  a  material  allegation  of  the 
answer. 

3.  Upon  a  material  allegation  of  new  matter,  con- 
tained in  the  answer,  not  requiring  a  reply;  unless  ah 
issue  of  law  is  joined  thereupon. 

4.  Upon  a  material  allegation  of  new  matter,  con- 
tained in  the  reply;  unless  an  issue  of  law  is  joined 
thereupon.     (Co.  Civ.  Proc.  §  964). 
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The  manner  in  which  an  allegation  must  be  contro- 
verted to  form  an  issue,  is  set  out  in  chapter  XI,  article 
III,  sections  1,  2  and  4,  vol.  1,  pages  349,  352. 

AETICLE  II. 

MODE  OP  TRIAL. 

SECTION. 

1.  Issues  of  law. 

2.  Issues  of  fact  by  jury. 

3.  Issues  of  fact  by  the  court. 

4.  Where  counterclaim  interposed. 

5.  Waiver  of  right  to  particular  mode  of  trial. 

6.  Order  of  trial  of  issues. 

Sec.  1.  Issues  of  la'w. 

Issues  whether  of  law  or  fact  are  formed  by  the  plead- 
ings and  must  be  tried  in  the  manner  prescribed  by 
chapter  ten  of  the  Code  of  Civil  Procedure,  which  is  sub- 
rstantially  contained  in  this  chapter,  unless  they  are  dis- 
posed of  on  motion.     (Co.  Civ.  Proc.  §  965). 

An  issue  of  law  must  be  tried  by  the  court,  unless  a 
xeference  is  directed.  (Co.  Civ.  Proc.  §  969).  It  must  be 
tried  at  a  term  held  by  one  judge  only,  except  as  other- 
wise prescribed.  In  the  supreme  court  an  issue  of  law 
may  be  tried  in  the  circuit  court  or  at  a  special  term. 
(Co.  Civ.  Proc.  §  976).  In  the  superior  court  of  the  city 
of  Buffalo  an  issue  of  law  must  be  tried  at  the  general 
-term.     (Co.  Civ.  Proc.  §  279). 

Sec.  2.  Issues  of  fact  by  jury. 

In  each  of  the  following  actions,  an  issue  of  fact  must 
be  tried  by  a  jury,  unless  a  jury  trial  is  waived,  or  a 
reference  is  directed: 

1.  An  action,  in  which  the  complaint  demands  judg- 
ment for  a  sum  of  money  only. 

2.  An  action  of  ejectment;  for  dower;  for  waste;  for  a 
nuisance;  or  to  recover  a  chattel.    (Co.  Civ.  Proc.  §  968). 

The  right  to  a  trial  in  the  manner  prescribed  by  law  is 
a  substantial  right.  {Kain  v.  Delano,  11  Abb.  Pr.  N.  S. 
29).  A  municipal  corporation  has  the  same  right  to  a 
particular  mode  of  trial  as  an  individual;  and  the  legis- 
lature cannot  compel  it  to  submit  to  arbitration  any 
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action  brought  against  it.  {Baldwin  v.  Mayor,  etc.,  45 
Barb.  359).  In  actions  for  divorce,  if  the  answer  puts  in 
issue  the  allegation  of  adultery,  the  court  must,  upon 
the  application  of  either  party,  or  it  may,  of  its  own 
motion,  make  an  order  directing  the  trial,  by  a  jury,  of 
that  issue;  for  which  purpose  the  questions  to  be  tried 
must  be  prepared  and  settled,  as  prescribed  in  section 
nine  hundred  and  seventy  of  the  Code  of  Civil  Procedure. 
(Co.  Civ.  Proc.  §  1757).  The  right  of  jury  trials  in  these 
actions  is  a  substantial  right  and  may  be  obtained  by  a 
demand  made  when  the  cause  is  moved  for  trial  at  a 
special  term,  although  no  motion  to  settle  issues  has  been 
made.  {Oalusha  v.  Oalusha,  43  Hun,  181).  An  action 
brought  by  the  people  to  annul  a  corporation  pursuant  to 
section  seventeen  hundred  and  ninety-seven  of  the  Code,  is 
triable,  of  course  and  of  right,  by  a  jury  without  procuring 
anorderfor  the  settlement  of  issues.  (Co.Civ.Proc.  §1800). 
An  action  brought  against  the  usurper  of  an  ofifice  or 
franchise,  is  also  triable  by  jury  without  an  order  settling 
the  issues.  (Co.  Civ.  Proc.  §  1950;  People  v.  A.  &  S.  B. 
B.  Co.  57  N.  Y.  161).  Where  an  action  is  brought  by 
the  attorney  general  to  vacate  letters  patent,  pursuant  to- 
section  nineteen  hundred  and  fifty-seven,  it  must  be  tried 
by  jury,  and  no  order  need  be  procured  settling  the  issues. 
(Co.  Civ.  Proc.  §  1958).  An  issue  of  fact  joined  upon  an 
alternative  writ  of  mandamus  must  be  tried  by  jury. 
(Co.  Civ.  Proc.  §  2083).  An  action  to  abate  a  nuisance 
and  to  recover  damages  caused  by  it  must  be  tried  by 
jury  {Hudson  v.  Caryl,  44  N.  T.  553);  but  where  the 
plaintiff  joins  in  his  complaint  a  cause  of  action  for  the 
abatement  of  the  nuisance  and  damages  for  its  continu- 
ance and  also  seeks  to  procure  an  injunction  restraining 
the  continuance  of  the  nuisance,  thereby  joining  a  legal 
and  an  equitable  cause  of  action,  he  waives  his  right  to- 
trial  by  jury;  and  the  defendant  may  insist  on  a  trial  by 
the  court  in  the  manner  prescribed  for  actions  in  equity. 
{Cogswell  v.  N.  Y.  N.  H.  &  H.  B.  B.  Co.  105  N.  Y.  319). 
The  case  of  The  People  v.  The  Metro.  Telephone  Co.  (31 
Hun,  596)  so  far  as  it  seems  to  hold  that  such  an  action 
is  triable  by  jury  upon  the  motion  of  the  plaintiff,  is. 
over-ruled. 
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In  actions  of  partition  where  the  title  is  put  in  issue, 
the  issue  of  fact  is  triable  by  jury;  and  unless  the  court 
directs  the  issues  to  be  settled,  they  may  be  tried  upon 
the  pleadings.  (Co.  Civ.  Proc.  §  1544;  Hewlett  v.  Wood, 
62  N.  Y.  75).  The  cause  of  action  set  up  in  the  complaint 
determines  the  right  of  the  parties  as  to  the  mode  of  trial; 
and  if  that  is  wholly  legal,  the  right  of  the  plaintiff  to  a 
trial  by  jury  cannot  be  defeated  by  the  interposition  of 
an  equitable  defense.  {ZoUer  v.  Groht,  21  Wkly  Dig. 
325),  Where  an  equitable  defense  has  been  pleaded  to  a 
cause  of  action  at  law"  the  mode  and  time  of  trial  of  such 
an  issue  rests  largely  in  the  discretion  of  the  court;  which 
may  direct  the  equitable  issue  to  be  tried  first  and  dis- 
posed of  at  a  special  term;  or  it  may  direct  that  issue  to 
be  tried  before  a  jury  at  the  same  time  with  the  issues 
presented  by  the  legal  defenses;  or  it  may  direct  any 
issues  raised  by  the  legal  defenses  to  be  tried  by  jury, 
reserving  the  issue,  triable  by  the  court  alone  at  a  special 
term,  to  be  tried  in  the  equity  side  of  the  court  if  neces- 
sary. {Sturm  V.  Atlantic  Mut.  Ins.  Co.  38,  Super.  281; 
aff'd,  63  N.  Y.  77).  Where  the  plaintiff  has  joined  in 
his  complaint  an  equitable  with  a  legal  cause  of  action,  if 
such  an  action  is  brought  to  trial  at  special  term,  and  the 
defendant  demands  a  jury  trial,  the  judge  must  deter- 
mine whether  any  of  the  grounds  upon  which  a  recovery 
is  sought  are  such  as  at  the  adoption  of  the  constitution, 
were  redressed  by  an  action  at  law;  and  if  so,  should  di- 
rect the  cause  to  be  tried  by  jury  at  a  circuit,  or  at  all 
events  should  refuse  to  try  the  case  without  a  jury. 
{Wheelock  v.  Lee,  74  N.  Y.  495).  If  a  defendant  in  such 
a  case  does  not  demand  a  trial  by  jury,  the  plaintiff  by 
uniting  his  demand  for  legal  and  equitable  relief  in  the 
same  action,  submits  to  have  the  issues  tried  by  the 
court,  or  by  a  jury,  as  the  court  in  its  discretion  may 
determine  according  to  the  practice  in  equity  cases. 
{Cogswell  v.  N.  Y.,  N.  H.  &  H.  B.  B.  Co.,  105  N.  Y. 
319).  In  such  a  case  the  correct  practice  is  to  submit 
the  issues  at  law  to  a  jury  and  try  the  remaining  issues 
without  a  jury.  {Brady  v.  Cockran,  11  Wkly.  Dig. 
255  ;  23  Hun,  274). 

Where  the  plaintiff  sets  up  facts  showing  a  legal  and 
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an  equitable  cause  of  action  and  he  establishes  his  equi- 
table cause  of  action,  and  enters  judgment  for  it,  if  on 
appeal  it  is  held  that  he  is  not  entitled  to  judgment  for 
the  equitable  relief,  the  complaint  should  not  be  dis- 
missed but  the  action  should  be  sent  back  for  a  new 
trial  by  jury  as  to  the  cause  of  action  for  damages 
{Sternberger  v.  McGovern,  56  N.  Y.  12);  but  in  such  an 
action,  if  no  request  is  made  for  a  jury  trial  as  to  the 
legal  cause  of  action,  the  court  may  award  damages, 
although  it  gives  no  equitable  relief.  {Seeley  v.  N.  Y. 
Nat.  Ex.  Bank,  8  Daly,  400).  An  action  for  an  account- 
ing to  ascertain  the  extent  of  the  defendant's  lien  on  the- 
proceeds  of  property  in  his  hands  and  to  compel  him  to- 
pay  over  the  balance,  is  not  triable  by  a  jury.  {Farwell 
V.  Importers,  etc.,  Nat.  Bank,  90  N.  T.  483).  Where- 
the  plaintiff  sues  for  an  injunction  restraining  trespasses 
on  real  property,  the  cause  of  action  is  not  triable  by  a 
jury.     {Fox  v.  Fitz  Simons,  29  Hun,  574). 

Sec  3.  Issues  of  fact  triable  by  the  court. 

An  issue  of  fact  in  an  action  in  equity  wherein  pro- 
vision for  a  trial  by  jury  is  not  expressly  made  by  law, 
must  be  tried  by  the  court ;  unless  a  reference  or  a  jury 
trial  is  directed.  (Co.  Civ.  Proc.  §  969).  In  all  such, 
cases  the  right  to  a  trial  by  the  court,  unless  issues  are 
framed  for  trial  by  jury  under  section  nine  hundred  and 
seventy-one  of  the  Code,  is  a  substantial  right ;  and  it  is. 
error  to  deprive  a  party  of  it.  ( Watson  v.  Manhattan. 
By.  Co.,  53  Super.  137  ;  Hammond  v.  Morgan,  101 
N..  Y.  179).  The  right  to  a  trial  by  the  court  in  such, 
cases  is  not  waived  by  a  party  serving  a  cross  notice  of 
trial  for  a  jury  term,  where  the  action  is  for  damages,  as 
well  as  for  an  injunction;  so  that  if  the  plaintiils  waive 
their  demand  for  equitable  relief,  they  will  be  entitled  to 
a  trial  by  jury  as  to  the  claim  for  damages;  nor  is  it. 
waived  by  the  defendant  appearing  on  different  days, 
when  the  cause  is  on  the  day  calendar  at  a  jury  term, 
and  announcing  that  he  was  ready  for  trial.  ( Watson 
V.  Manhattan  Railway  Co.,  supra).  The  test  whether 
or  not  the  plaintiff  is  entitled  to  a  trial  by  the  court,  is 
not  a  legal  conclusion  from  facts  averred  in  his  complaint 
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but  it  is  the  nature  of  his  demand;  and  if  on  any  sup- 
posed state  of  facts  set  up  in  the  complaint,  the  plaintiff 
claims  that  he  has  a  right  to  equitable  relief,  although 
the  facts  are  insufficient  for  the  purpose  of  such 
relief,  he  has  the  right  to  present  the  claim  for  adjudica- 
tion to  the  court  at  special  term  ;  and  he  cannot  be 
forced  in  the  first  instance  to  a  trial  by  jury.  {Bumenthal 
V.  Clarh,  2  Super.,  355). 

The  following  actions  were  held  to  be  properly  triable 
by  the  court:  to  restrain  trespass  on  real  property  {Fox- 
V.  Fitzsimons,  29  Hun,  574);  for  an  accounting  and  pay- 
ment by  the  defendant  of  a  balance  of  funds  in  his- 
hands  {Farwell  v.  Importers,  etc.,  Nat.  Bank,  90  N.  Y. 
483);  to  redeem  a  pledge  and  for  an  accounting  to  ascertain 
the  balance  due  {Powell  y.  Waldron,  89  N.  Y.  328);  to 
set  aside  a  conveyance  as  fraudulent  ( Wright  v.  Nos- 
trand,  94  N.  Y.  31);  to  foreclose  a  mechanic's  lien 
{Kenny  v.  Apgar,  93  N.  Y  539);  to  foreclose  a  mortgage, 
although  a  money  judgment  for  deficiency  is  asked 
against  those  liable.  {Carroll  \.  Deimel,  95  N.  Y.  252; 
Pike  V.  Setter,  15  Hun,  402). 

Sec.  4.   Wbere  a>  counterclaim  has  been  interposed. 

Where  the  defendant  interposes  a  counterclaim,  and' 
thereupon  demands  an  affirmative  judgment  against  the 
plaintiff,  the  mode  of  trial  of  an  issue  of  fact,  arising 
thereupon,  is  the  same,  as  if  it  arose  in  an  action, 
brought  by  the  defendant,  against  the  plaintiff,  for  the 
cause  of  action  stated  in  the  counterclaim,  and  demand- 
ing the  same  judgment.     (Co.  Civ.  Proc.  §  974). 

The  provisions  of  this  section  are  applicable  to  a  case 
where  a  counterclaim  is  set  up  as  a  defense  in  an  answer 
which  presents  an  issue  to  be  tried,  often  the  only  one  in 
the  case,  upon  which  an  affirmative  judgment  is  de- 
manded against  the  plaintiff,  and  for  which  a  separate 
action  ixiight  be  maintained  to  recover  damages  of  the 
plaintiff.  {Cooh  v.  Jenkins,  79  N.  Y.,  575).  It  applies 
only  to  a  case  where  a  counterclaim  shows  a  separate 
and  distinct  cause  of  action  which  entitles  the  defendant 
to  a  trial  by  jury. . 
Where,  however,  the  cause  of  action  is  referable,  this- 
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section  does  not  take  away  the  right  to  a  reference. 
{Brooklyn  &  R.  B.  B.  B.  Co.  v.  Beid,  21  Hun,  273).  If 
the  plaintiff  sets  out  a  cause  of  action  on  contract  in- 
volving the  examination  of  a  long  account,  the  interpo- 
sition of  a  counterclaim  tendering  an  issue  of  fraud  in 
the  transaction  and  claiming  damages  for  it,  does  not 
take  away  the  plaintiff's  right  to  a  reference.  {Ver- 
planck  V.  Kendall,  45  Super.  525).  Where  an  action  is 
for  equitable  relief  and  a  counterclaim  founded  on  a 
cause  of  action  at  law  is  interposed  to  it,  if  a  jury  trial 
of  the  issues  arising  on  the  counterclaim  is  desired  by 
either  party  he  must  make  his  motion  that  issues  be  set- 
tled to  be  tried  by  jury  in  the  manner  prescribed  by  the 
practice.  If  he  omits  to  do  this  he  waives  a  jury  trial; 
and  he  cannot,  when  the  cause  is  moved  for  trial  at 
special  term,  claim  a  jury  trial  on  the  issues  raised  by 
the  counterclaim,  as  a  matter  of  right.  {Mackellar  v. 
Bogers,  16  N.  Y.  S.  Rep.  406).  In  such  a  case  it  is  discretion- 
ary with  the  court  to  grant  a  postponement  of  the  trial 
for  the  sole  purpose  of  enabling  the  party  to  make  his 
motion. 

SecJ  5.  Waiver  of  right  to  particular  mode  of  trial. 

A  party  may  waive  his  right  to  the  trial  of  an  issue  of 
fact,  by  a  jury,  in  any  of  the  following  modes: 

1.  By  failing  to  appear  at  the  trial. 

2.  By  filing  with  the  clerk  a  written  waver,  signed  by 
the  attorney  for  the  party. 

3.  By  an  oral  consent  in  open  court,  entered  in  the 
minutes. 

4.  By  moving  the  trial  of  the  action,  without  a  jury ; 
or,  if  the  adverse  party  so  moves  it,  by  failing  to  claim  a 
trial  by  a  jury  before  the  production  of  any  evidence 
upon  the  trial"     (Co.  Civ.  Proc,  §  1009). 

The  right  to  any  particular  mode  of  trial  in  a  civil  case 
may  be  waived,  and  the  waiver  may  be  adjudged  on  any 
evidence  which  would  be  sufficient  to  constitute  a  waver 
of  the  right  in  other  cases.  {Baird  v.  Mayor,  etc.,  74 
N.  Y.  382).  Where  in  an  action  at  law  an  order  of 
reference  has  been  made,  either  party  by  not  appealing 
from  the  order  of  reference,  and  by  proceeding  with  the 
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trial  of  the  reference  without  objections,  will  be  deemed 
to  acquiesce  in  that  mode  of  trial  and  thereby  waive  any 
objection  to  the  order;  and  cannot  thereafter  raise  a 
question  as  to  the  power  or  jurisdiction  of  the  referee,  or 
that  he  was  entitled  to  a  trial  by  jury  or  by  the  court. 
(Id).  The  case  last  cited  over-rules  the  case  of  Brink  v. 
Bepublic  Fire  Ins.  Co.  (2  T.  &  C.  550).  Where  the 
plaintiff  brings  an  action  for  equitable  relief,  in  a  case  in 
which  upon  the  facts,  he  may  be  entitled  to  a  legal  or  an 
equitable  relief,  or  where  he  joins  in  one  action  claims 
for  legal  and  equitable  relief,  in  respect  to  the  same  cause 
of  action,  he  waives  the  right  to  a  jury  trial.  {Davison 
V.  Associates  of  Jersey  Co.,  11  N.  Y.  333).  In  such  a 
case  the  defendant  is  stiU  entitled  to  his  right  to  a  trial 
by  jury  as  to  the  legal  cause  of  action.  {WheelocJc  v. 
Lee,  74:  N.  Y.  495;  Cogswell  v.  N.  Y.,  N.  H.  &  H.  B.  B. 
Co.,  105  N.  Y.  319).  Where  a  party  is  entitled  to  a  trial  by 
jury,  if  a  witness  has  been  sworn  and  partly  examined 
before  he  claims  his  right,  he  is  too  late.  (Kenny  v. 
Apgar,  93  N.  Y.  539).  If  the  plaintiff  after  reading  the 
pleadings,  rests  without  giving  evidence,  a  demand  then 
made  by  defendant  for  a  jury  trial,  is  in  time,  and  it  is  error 
to  refuse  it.  {People  v.  A.  &  S.  B.  B.  Co.,  57  N.  Y.  161). 
If  when  a  case  is  moved,  the  defendant  being  entitled  to 
a  jury  trial,  objects  to  a  trial  without  a  jury,  and  puts 
his  objection  upon  a  ground  which  is  not  tenable,  and 
upon  no  other,  he  waives  his  right  to  a  trial  by  jury 
{McKeon  t.  See,  61  N  Y  300).  Where  an  action  at  law 
was  moved  for  trial  at  a  special  term  arid  before  the 
plaintiff's  case  was  opened,  the  defendant's  counsel  "ob- 
jected to  the  jurisdiction  of  the  court  and  demanded  a 
jury  trial,"  upon  which  demand  the  court  reserved  its 
decision,  and  the  party  proceeded  with  the  trial,  and  evi- 
dence was  given  by  both  parties  and  the  case  was  sub- 
mitted, it  not  appearing  that  either  party  asked  the  court 
to  decide  the  question  reserved,  or  objected  to  finishing 
the  trial  before  him;  it  was  held  that  by  completing  the 
trial  without  insisting  upon  a  ruling  as  to  his  right  to  a 
jury,  the  defendant  had  waived  it.  {Hand  v.  Kennedy, 
83  N.  Y.  149).  If  a  party  "entitled  to  have  a  particular 
25 
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mode  of  trial,  has  made  a  timely  demand  for  it  which  is 
refused,  he  does  not  waive  his  right  to  insist  upon  it  by 
cross-examining  the  witnesses  produced  upon  the  other 
side.  {Zoller  y.  Groht,  21  Wkly.  Dig.  325;  Morrell  v, 
Morrell,  17  Hun,  324).  Where  an  action  is  begun  and 
tried  for  equitable  relief  only  and  the  plaintiff  is  held 
not  to  be  entitled  to  that  kind  of  relief  but  to  damages,, 
the  defendant  does  not  waive  the  right  to  trial  by  a  jury 
as  to  the  damages,  by  not  demanding  it  at  the  opening, 
of  the  trial.  {Bradley  y.  Aldrich,  40  K  Y.,*504).  The 
right  to  a  trial  by  jury  which  has  been  duly  demanded,, 
is  not  waived  by  filing  exceptions  to  the  decision  which 
the  court  has  made.  {Fasnacht  v.  Sthen,  53  Barb.  650), 
Going  to  trial  in  any  mode  without  objection,  is  consid- 
ered to  be  a  consent  to  that  mode  of  trial  and  a  waiver  of 
the  right  to  object  to  it.  {BairdY.  Mayor,  etc.,  T4  N.  Y, 
382;  DerhamY.  Lee,  47  Super.,  174;  Smith  v.  Osborne,  45 
How.  Pr.,  351). 

Sec.  6.  Order  of  tria,!  of  issues. 

Where  an  issue   of  law  and  an  issue  of  fact  arise  in 
one  action,  the  issue  of  law  must  be  first  disposed  of, 
-  except  as  otherwise  prescribed  in  section  nine  hundred 
and  sixty-seven  of  the  Code.     (Co.  Civ.  Proc.  §  966). 

A  separate  trial  beween  the  plaintiff  and  one  or  more 
defendants,  of  some  or  all  of  the  issues  of  fact,  or  one 
trial  of  some  or  all  of  the  issues  of  law,  or  a  change  in 
the  order  of  disposition  of  the  issues,  may  be  directed 
by  the  court  in  its  discretion.  Such  a  direction  naay  be 
given,  in  an  order,  made  upon  notice;  or,  except  an  ap- 
plication for  such  an  order  has  been  denied,  it  may  be 
given  by  the  judge  holding  the  term,  where  those  issues 
are  regular  upon  the  calendar  for  trial,  either  with  or 
without  the  entry  for  an  order.     (Co.  Civ.  Proc.  §  967). 

Where  both  legal  and  equitable  defenses  have  been, 
pleaded  to  a  legal  cause  of  action,  the  order  in  which  the 
separate  defenses  shall  be  tried,  is  in  the  discretion  of" 
the  court,  which  may  direct  the  equitable  issue  to  be 
first  tried  and  disposed  of  at  a  special  term;  or  all  the' 
issues  raised  by  the  answer,  to  be  tried  by  a  jury;  or  it 
may  direct  any  issue  which  may  properly  be  tried  by  a. 
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jury  to  be  tried  in  that  manner;  reserving  the  equitable 
defenses  to  be  tried  at  a  special  term,  if  it  shall  become 
necessary.  {Sturm  v.  Atlantic  Mut.  Ins.  Co.  38  Super. 
281;  aff'd  63  N.  Y.  YY).  In  such  cases  it  is  usual  to  cause 
all  the  defenses  to  be  tried  at  the  same  time  by  a  jury; 
and  if  necessary  the  court  wiU.  frame  questions  for  sub- 
mission to  the  jury  so  that  they  may  find  all  the  facts 
which  are  necessary  to  enable  the  court  to  give  judgment 
upon  the  equitable  defenses.  If  a  demurrer  has  been 
interposed  to  one  of  several  defenses  the  plaintiff  may 
put  the  cause  on  the  calendar  for  trial  of  the  issues 
of  fact,  before  the  determination  of  the  issues  of  law 
{Palmer  v.  Smedley,  13  Abb.  Pr.  185;  Compton  v.  Comp- 
ton,  46  Super.  579);  and  if  the  issue  of  fact  is  so  tried,  it 
will  be  deemed  to  have  been  done  by  an  order  of  the 
court.  {Warner  v.  Wigers,  2  Sand.  634).  If  separate 
demurrers  have  been  interposed,  by  several  defendants, 
they  should  all  be  brought  to  trial  at  the  same  term. 
{Oeorge  v.  Grant,  56  How.  Pr.  244).  Where  a  complaint 
sets  out  an  action  in  equity  for  equitable  rehef,  but 
certain  of  the  allegations  show  that  as  to  some  of  the 
defendants,  the  action  is  one  at  law,  the  issues  as  to  the 
equitable  relief  should  be  first  tried  at  a  special  term, 
and  if  necessary  the  action  at  law  should  be  tried  subse- 
quently by  a  jury.  {Hennequin  v.  Butterfield,  43  Super, 
411;  aff'd  76  N.  Y.  598). 

The  court  will  direct  a  separate  trial  between  the 
plaintiff  and  one  or  more  of  the  defendants,  pursuant  to 
section  nine  hundred  and  sixty-seven,  where  the  plaintiff 
could  maintain  a  separate  action  against  the  defendants 
with  regard  to  whom  a  separate  trial  is  ordered,  and 
could  have  a  several  judgment  against  them.  {Herring- 
ton  V.  Higham,  15  Barb.  525).  The  order  for  a  separate 
trial  may  be  made  upon  a  motion  or  at  a  special  term  or 
at  a  circuit;  or  a  separate  trial  may  be  had  without  any 
formal  order  for  that  purpose;  and  such  proceeding  will 
be  regular.  {Ournee  v.  Hoxie,  29  Barb.  547).  Where  the 
defendant  has  sought  by  his  answer  relief  against  an- 
other defendant  under  section  five  hundred  and  twenty- 
one,  and  the  issues  are  not  necessary  to  be  tried  to  enable 
the  plaintiff  to  obtain  the  relief  to  which  he  is  entitled; 
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the  court  may  direct  a  separate  trial  between  those  de- 
fendants. Where  in  an  equitable  action  issues  have 
been  settled  for  trial  by  jury,  if  the  issues  thus  settled 
do  not  dispose  of  all  of  the  issues  in  the  action,  the 
remaining  issues  of  fact  must  be  tried  by  the  court  or 
by  a  referee.  (Co.  Civ.  Proc.  §  972).  In  that  case  the 
action  must  be  brought  to  a  trial  or  hearing  regularly 
at  a  special  term;  if  proof  is  necessary  to  establish  facts 
not  already  found  or  not  admitted  in  the  pleadings,  such 
proof  must  be  given;  if  such  proof  is  unnecessary,  then 
upon  the  fact  submitted  and  found  the  court  using  the 
findings  of  the  jury  for  the  information  of  its  conscience, 
finds  the  facts  and  decides  the  law  substantially  as  it 
would  if  all  the  issues  had  been  regularly  tried  before  it; 
and  exceptions  may  be  taken  just  as  if  none  of  the  issues 
had  been  tried  before  a  jury  but  the  whole  case  had  been 
tried  before  a  court  without  a  jury.  {Birdsall  v.  Patter- 
son, 51  N.  Y.  43). 

An  issue,  the  disposition  of  which  is  not  necessary  to 
enable  the  court  to  render  the  appropriate  judgment,  is 
not  required  to  be  tried.     (Co.  Civ.  Proc.  §  575). 

A.ETICLE  III. 

SETTLEMENT  OF  ISSUES  OF  FACT  FOR  TRIAL  BY  JURY. 

SECTION. 

1.  When  a  matter  of  right. 

2.  When  discretionary. 

3.  How  issues  settled. 

Sec.  1.  When  a  matter  of  right. 

Where  a  party  is  entitled  by  the  Constitution  or  by  ex- 
press provision  of  law,  to  atrial  by  a  jury,  of  one  or  more 
issues  of  fact,  in  an  action  not  specified  in  section  nine  hun- 
dred and  sixty -eight  of  the  Code,  he  may  apply  upon  notice 
to  the  court  for  an  order,  directing  all  the  questions,  arising 
upon  those  issues,  to  be  distinctly  and  plainly  stated  for 
trial  accordingly.  Upon  the  hearing  of  the  application,  the 
court  must  cause  the  issues,  to  the  trial  of  which,  by  a 
jury,  the  party  is  entitled,  to  be  distinctly  and  plainly 
stated.  The  subsequent  proceedings  are  the  same,  as 
where  questions,  arising  upon  the  issues,  are  stated  for 
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trial  by  a  jury,  in  a  case  where  neither  party  can,  as  of 
right,  require  such  a  trial;  except  that  the  finding  of  the 
jury,  upon  each  question  so  stated,  is  conclusive  in  the 
action,  unless  the  verdict  is  set  aside,  or  a  new  trial  is 
granted.     (Co.  Civ.  Proc.  §  970). 

In  actions  to  annul  a  corporation  (Co.  Civ.  Proc. 
§  ISOO),  against  the  usurper  of  an  office  (Co.  Civ.  Proc. 
§  1950),  and  in  an  action  to  vacate  letters  patent  (Co.  Civ. 
Proc.  §  1958),  no  order  is  required  under  section  nine 
hundred  and  seventy  of  the  Code ;  although  in  any  of 
those  actions,  the  court  if  it  deems  best,  can  frame  issues 
either  on  special  motion  or  at  the  trial.  In  actions  for 
divorce  (Co.  Civ.  Proc.  §  1757)  and  for  mandamus  (Co.  Civ. 
Proc.  §  2083  ;  People  v.  Green,  1  Hun,  1  ;  3  Hun,  208), 
issues  must  be  framed  before  a  jury  trial  can  be 
had ;  although  the  parties  are  entitled  as  a  matter  of 
right  to  a  trial  by  jury  upon  the  issues  raised  by  the 
pleadings.  In  actions  of  partition,  although  the  parties 
are  entitled  to  a  jury  trial,  where  the  title  is  put  in  issue, 
it  is  discretionary  with  the  court  whether  to  cause  issues 
to  be  framed  or  to  try  the  case  like  any  other  action  at 
law  upon  the  issues  which  appear  upon  the  pleadings. 
(Co.  Civ.  Proc.  §  15i4 ;  Hewlett  v.  Wood,  62  N.  Y.  75). 
If  a  party  has  a  right  to  a  trial  by  a  jury  he  does  not 
lose  that  right  although  a  motion  for  issues  under  section 
nine  hundred  and  seventy  of  the  Code  has  been  made 
and  denied  by  the  court.  When  the  cause  is  brought  to 
trial  before  a  court  without  a  jury,  he  may  then  take  the 
objection  that  he  is  entitled  to  a  jury,  trial  and  the  court 
may  at  that'  time  order  the  case  to  be  tried  by  a  jury  and 
frame  issues  for  that  purpose  {Caiman  v.  Dixon,  50  N. 
Y.  572).  If  upon  that  application  the  court  refuses  to 
send  the  case  to  a  trial  by  jury,  the  remedy  is  by  appeal 
from  the  judgment.  (Id).  Where  a  jury  trial  is  a  mat- 
ter of  right,  a  motion  to  frame  issues  is  not  addressed  to 
the  discretion  of  the  court ;  and  it  is  error  to  refuse  it, 
although  it  is  made  after  the  time  prescribed  by  the 
general  rules.  {Conderman  v.  Conderman,  44  Hun, 
181). 
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Sec.  S.  When  Discretionary. 

In  an  action,  where  a  party  is  not  entitled,  as  of  right, 
to  a  trial  by  jury,  the  court  may,  in  its  discretion,  upon 
the  application  of  either  party,  or  without  application 
direct  that  one  or  more  questions  of  fact,  arising  upon 
the  issues,  be  tried  by  a  jury  and  may  cause  those  ques- 
tions to  be  distinctly  and  plainly  stated  for  trial  accord- 
ingly. (Co.  Civ.  Proc.  971).  Where  a  question  of  fact 
is  raised  upon  the  return  to  an  alternative  writ  of  pro- 
hibition, it  is  discretionary  with  the  court  whether  or  not 
to  cause  it  to  be  tried  by  a  jury;  and  if  a  direction  for 
that  mode  of  trial  is  given,  the  issues  must  be  framed  in 
the  manner  prescribed  in  section  nine  hundred  and  sev- 
enty-one of  the  Code.  (Co.  Civ.  Proc.  §  2099).  It  is  al- 
ways in  the  discretion  of  the  court  whether  or  not  a 
question  of  fact  in  an  equity  case  shall  be  sent  to  a  jury 
for  trial.  {Knickerbocker  v.  Nelson,  8  Hun,  21).  Al- 
though a  motion  to  that  eiJect  made  by  a  party  has  been 
denied,  the  court  may  at  the  trial  send  the  issues  to  a 
jury  if  it  sees  fit.  {Merrill  v.  McGlosky,  1  Law  Ball. 
66;  Colman  v.  Dixon,  50  K  Y.  572).  The  court  may 
order  a  trial  of  the  issues  by  a  jury  even  after  the  trial 
has  been  had  before  the  court,  and  while  the  cause 
is  under  advisement  {Brinkley  v.  Brinkley,  56  N. 
Y.  192);  and  it  may  make  an  order  at  any  time  of 
its  own  motion,  although  the  time  limited  by  the 
general  rules  in  which  the  motion  can  be  made  by 
the  party,  has  expired.  {Paul  v.  Parshall,  1  Sheld. 
297;  14  Abb.  Pr.  N.  S.  138).  A  trial  by  jury  should 
never  be  ordered  in  an  equity  case  where  the  questions 
of  fact  are  numerous,  or  difficult,  or  complicated  {Rutty 
V.  Person,  49  Super.  55;  12  Abb.  IST.  C.  352);  nor  where 
they  can  as  well  be  decided  by  the  judge  as  by  a  jury. 
{Dale  V.  Roosevelt,  6  John.  Ch.  255).  It  is  not  by  any 
means  a  matter  of  course  to  send  the  questions  of  fact 
arising  in  an  equity  case  to  the  jury  for  trial.  The  ver- 
dict of  a  jury  upon  such  issues  is  merely  to  inform,  and 
not  to  control,  the  judgment  of  the  court  of  equity  upon 
the  questions  before  it.  Ordering  the  issue,  therefore, 
to  be  tried  in  that  way,  must  always  depend  upon  sound 
discretion  to  be  cautiously  and  diligently  exercised  ac- 
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cording  to  the  circumstances  of  each  particular  case.  If 
testimony  is  so  contradictory  that  the  truth  cannot  be 
discovered  with  certainty  and  it  becomes  requisite  to 
judge  merely  on  the  credibility  of  witnesses,  such  an  in- 
stance may  present  a  case  very  proper  and  necessary  for 
an  issue  at  law.  But  unless  reason  is  shown  why  that 
mode  of  trial  should  be  selected,  it  is  the  duty  of  the 
court  to  retain  the  case  for  trial  in  the  ordinary  mode. 
{LeGuen  v.  Gouverneur,  1  John.  Cas.  436;  Benson,  J., 
Kent,  J.;  Munson  v.  Heed,  Clarke  Ch.  580).  An  order 
for  the  settlement  of  issues  should  never  be  granted  un- 
til the  time  to  serve  the.  last  pleading  has  expired  and  is- 
sue has  been  fully  joined  in  the  action.  {Rutty  v.  Per- 
son, 49  Super.  65). 

Sec.  3.  Ho-w  issues  settled. 

The  practice  in  procuring  issues  to  be  settled  for  trial 
by  jury  is  the  same  whether  the  trial  by  jury  is  a  matter 
of  right  or  only  resting  in  the  discretion  of  the  court. 
The  general  rules  prescribe  that  in  cases  w^here  the  trial 
of  issues  of  fact  is  not  provided  for  by  the  Code,  if  either 
party  shall  desire  a  trial  by  jury,  such  party  shall,  within 
ten  days  after  issue  joined,  give  notice  of  a  special  mo- 
tion to  be  made  upon  the  pleadings,  that  the  whole  issue, 
or  any  specific  questions  of  fact  involved  therein,  be  tried 
by  jury.  With  the  notice  of  motion  shall  be  served  a  copy 
of  the  questions  of  fact  proposed  to  be  submitted  to  the 
jury  for  trial,  and  in  proper  form  to  be  incorporated  in 
the  order;  and  the  court  or  judge  may  settle  the  issues, 
or  may  refer  it  to  a  referee  to  settle  the  issues.  Such 
issues  must  be  settled  in  the  way  prescribed  in  sections 
eight  hundred  and  twenty-three  and  nine  hundred  and 
seventy  of  the  Code.     (Gen.  Blule,  31). 

If  a  jury  trial  is  a  matter  of  right  it  is  error  for  the  court 
to  refuse  the  apphcation  for  it;  and  the  motion  to  frame 
issues  for  a  trial  by  jury  should  be  granted  although  the 
party  has  not  moved  within  ten  days  as  required  by  the 
rule  above  cited.  {Conderman  v.  Conderman,  44  Hun, 
181).  The  court  has  power  of  its  own  motion  in  an  equity 
case  to  cause  issues  to  be  settled,  although  more  than 
ten  days  have  expired  after  issue  was  joined  by  the 
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pleadings.  {Apel  v.  O'Connor,  39  Hun,  482).  The  ques- 
tions of  fact  proposed  should  be  so  framed  as  to  permit 
an  answer  by  "yes"  or  "no."  They  should  be  clear 
and  explicit.  No  questions  should  be  framed  for  answer 
.  except  those  which  are  raised  by  the  pleadings.  {Strong 
V.  Strong,  3  Eobt.  719).  Every  question  should  be  care- 
fully framed  so  that  the  party  may  know  the  precise 
question  to  be  answered.  (Wood  v.  Mayor,  etc.,  3  Abb. 
Pr.  N.  S.  467).  In  actions  for  divorce  the  issues  should 
be  specific  as  to  the  time,  place  and  person  if  possible. 
{Stewart  v.  Stewart,  1  LaW  Bull.  92;  Strong  v.  Strong, 
supra).  The  court  may  frame  the  issues  at  the  hearing 
of  the  motion,  or  may  refer  it  to  a  referee  to  do  so.  If 
the  order  of  reference  is  made  to  settle  the  issues  to  be 
tried,  the  matter  should  be  brought  to  a  hearing  before  the 
referee  on  four  days  notice,  and  he,  after  hearing  both 
parties,  should  make  his  report  which  is  to  be  filed,  and 
notice  of  the  filing  should  be  given  to  the  adverse  party 
wish  a  copy  of  the  report:  and  the  report  will  become 
absolute,  and  the  issues  as  stated  in  it  be  settled  unless 
exceptions  are  filed  and  served  within  eight  days  after 
the  service  of  the  notice  of  filing.  If  exceptions  are  so 
served  the  questions  raised  by  them  are  to  be  brought  on 
at  special  term  upon  notice  of  hearing.  (Gren.  Rule,  30). 
Upon  that  hearing  the  court  will  make  such  order  as 
to  confirming  the  report,  or  sustaining  the  exceptions  as 
may  be  proper.  When  the  issues  are  framed  the  order 
settling  them  should  direct  which  party  shall  have  the 
affirmative  upon  each  question.  The  order  should,  also, 
state  distinctly  and  plainly  the  questions  of  fact  to  be 
tried,  and  it  is  the  only  authority  necessary  for  the  trial. 
(Co.  Civ.  Proc.  §  823).  Upon  the  trial,  the  court  may, 
in  its  discretion,  submit  to  the  jury  other  questions  than 
those  which  are  included  in  order,  if  they  arise  upon  the 
proof  and  are  material  to  the  final  disposition  of  the 
case.  {Farmers  and  Mechanics'  Bank  v.  Joslyn,  37  N. 
Y.,  353).  Where  the  trial  by  jury  is  discretionary  the 
order  settling  the  issues  is  not  appealable  to  the  court  of 
appeals  {Colman  v.  Dixon,  50  N.  Y.  572);  in  cases  where 
a  jury  trial  is  a  matter  of  right  an  order  refusing  the 
settlement  of  issues  for  that  purpose  is  appealable.    {Con- 
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derman  v.  Conderman,  4i  Hun,  ISl).  Where  a  motion 
for  the  settlement  of  issues  was  granted  upon  the  ground 
that  the  moving  party  was  entitled  to  a  jury  trial  as  a 
matter  of  right,  when  in  fact,  it  was  discretionary  with 
the  court  whether  or  not  to  grant  it,  the  order  settling 
the  issues  was  reversed,  and  the  matter  remitted  to  the 
special  term  for  the  exercise  of  its  discretion.  {Cogswell  v. 
N.  F.,  N.  H.  &  H.  R.  B.  Co.,  105  N.  Y.,  319).  In  cases 
where  a  party  is  not  entitled  as  of  right  to  a  trial  by 
jury,  an  order  settling  issues  to  be  so  tried  is  not  appeal- 
able. {Wood  V.  Mayor,  etc.,  4  Abb.  Pr.  N.  S.,  152;  Paul 
V.  Par  shall,  14  Abb.  Pr.  N.  S.  138;  Seymour  v.  McKin- 
stry,  13  Hun,  284).  If  however  an  order  settling  the 
issues  is  made  in  a  case  where  for  any  reason  the  action 
is  not  in  proper  condition  for  a  trial  of  issues,  an  appeal 
lies  to  the  general  term.    {Butty  y.  Person,  49  Super.  55). 

AETICLE  IV. 

« 

PREPARATION  FOR   TRIAL. 

SECTION. 

1.  General  preparation. 
3.  Kotice  of  trial. 

3.  Notice  in  replevin. 

4.  Notice  of  issue. 

5.  Preferred  cause 

Sec.  1.  General  Frepairation. 

The  proceeding  by  which  the  rights  of  parties  to  an  ac- 
tion are  finally  determined,  is  the  trial;  and  strictly  speak- 
ing, everything  which  is  done  in  an  action  before  that, 
from  the  time  the  sumixions  is  issued  is,  or  should  be,  done 
in  contemplation  of  the  trial;  and  should  be  a  prepara- 
tion for  it.  Most  of  those  things,  however,  have  been 
treated  of  in  previous  chapters  of  this  book;  and  it  is 
assumed  here  that  the  pleadings  are  in  proper  condition 
to  permit  the  rights  of  the  parties  to  be  presented;  that 
a  bill  of  particulars,  if  necessary,  has  been  ordered;  that 
all  preliminary  examinations  have  been  had;  that  the 
testimony  of  foreign  witnesses  has  been  taken  by 
commission;  and  that  the  trial  term  is  impending; 
26 
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,and  that  the  practitioner  is  about  to  make  prepara- 
tions for  the  immediate  trial  of  the  action.  Before 
this  is  done,  however,  the  counsel  who  is  charged  with 
the  conduct  of  the  trial  should  see  to  it  that  he 
understands  perfectly  the  questions  that  will  be  pre- 
sented by  the  pleadings;  that  he  has  examined  thor- 
oughly all  questions  of  law  which  are  likely  to  arise 
upon  the  trial;  and  above  all  that,  every  possible  prep- 
paration  for  the  presentation  of  all  the  facts  bearing 
upon  his  side  of  the  case,  has  been  made.  Too  much 
.stress  cannot  be  laid  upon  this,  because  where  the  plead- 
ings are  properly  drawn,  so  that  no  technical  question 
can  be  raised,  the  rights  of  the  parties  to  an  action,  in 
all  cases,  depend  upon  the  facts  that  are  presented  to  the 
court.  It  is  advisable,  therefore,  for  every  counsel 
charged  with  the  trial  of  a  case,  to  take  pains  to  see  per- 
sonally every  witness  who  is  to  be  called,  and  to  learn 
just  what  the  witness  will  testify  to,  so  that  upon  the 
trial  he  is  not  likely  to  be  surprised  by  his  own  evidence 
at  least.  If  it  is  probable  that  any  papers  will  be  re- 
quired during  the  trial,  counsel  should  ascertain  where 
those  papers  ai*e,  and  should  see  that  the  necessary  sub- 
poenas, or  notices  to  produce  are  served  upon  the  party 
in  whose  possession  they  are,  and  he  should  come  to  the 
trial  with  proof  of  such  service.  If  it  is  necessary  to  prove 
the  signature  to  any  paper,  care  should  be  taken  to  se- 
cure the  attendance  of  the  witnesses  by  whom  such  proof 
is  to  be  made.  The  Code  has  provided  a  way  in  which 
the  admission  of  the  genuineness  of  the  document  may 
be  obtained  before  the  trial  (Chapter  25,  article  3,  sec- 
tion 1,  ante).  If  depositions  have  been  taken  he  should 
see  that  they  have  been  returned  and  are  properly  exe- 
cuted and  that  they  have  been  filed.  If  it  is  necessary 
to  take  any  surveys  of  premises  or  to  provide  maps,  it 
.should  be  done  before  the  trial;  and  where  maps  or  pho- 
tographs are  to  be  furnished,  it  is  much  better,  instead  of 
providing  one  large  one,  to  provide  several  smaller  ones 
which  are  much  less  cumbersome  and  much  more  con- 
venient. If  photographs  are  furnished  it  will  be  found 
very  convenient  to  have  enough  of  them  so  that  the 
court  and  each  one  of  the  jurymen  can  have  one  to  refer 
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to  whenever  necessary,  and  copies  can  be  furnished  to 
<50unsel  on  the  other  side. 

Where  the  issue  is  brought  to  trial  by  the  plaintiff,  he 
must  furnish  the  court  with  copies  of  the  summons  and 
pleadings,  and  of  the  offer  if  any  has  been  made.  Where 
the  issue  is  brought  to  trial  by  the  defendant,  and  the 
j)laintiff  does  not  furnish  those  papers,  they  must  be  fur- 
nished by  the  defendant.     (Co.  Civ.  Proc.  §  981). 

It  is  the  duty  of  the  attorney  by  whom  the  copy  of  the 
pleadings  is  furnished  for  the  use  of  the  court  at  the 
trial,  to  designate  plainly  on  each  pleading  the  part  or 
parts  thereof  claimed  to  be  controverted  by  the  succeed- 
ing pleadings.     (Gen.  Rule,  20). 

Sec.  2.  Ifotice  of  trial. 

At  any  time  after  the  joinder  of  issue,  and  at  least 
fourteen  days  before  the  commencement  of  the 
term,  either  party  may  serve  a  notice  of  trial.  (Co. 
Oiv.  Proc.  §  9Y7).  Where  the  notice  of  trial  is  served 
by  mail  it  must  be  served  at  least  sixteen  days 
before  the  commencement  of  the  term.  (Co.  Civ. 
Proc.  §  798).  In  cases  triable  by  a  jury  a  notice  of 
trial  is  served  for  the  circuit,  if  it  is  in  the  supreme 
court,  or  if  it  is  pending  in  any  other  court,  for  a  trial 
term;  if  the  case  is  triable  by  the  court,  or  if  issues  of 
law  have  been  joined  in  an  action,  the  notice  is  to  be 
served  for  the  special  term.  But  it  is  not  an  irregu- 
larity if  a  case  has  been  noticed  for  a  wrong  term, 
if  the  trial  is  had  in  the  proper  way,  or,  if  there  is 
no  objection  to  the  trial  before  the  court  for  which  the 
notice  is  served.  {Murtha  v.  Curley,  90  N.  Y.  372).  If 
the  cause  is  not  reached  at  any  term,  a  new  notice  must 
be  served  for  a  subsequent  term,  except  in  the  counties 
of  New  York  and  Kings;  in  those  counties  it  is  provided 
that  where  a  party  has  served  a  notice  of  trial  for  a  term 
at  which  the  cause  is  not  tried,  it  is  not  necessary  for 
him  to  serve  a  new  notice  of  trial,  but  the  case  remains 
-upon  the  calendar  until  it  is  finally  disposed  of.  (Co.  Civ. 
Proc.  §  9Y7).  In  those  counties  also,  where  a  case  has 
been  tried  and  a  new  trial  has  been  ordered  upon  appeal, 
no  new  notice  of  trial  need  be  served;  but  if  the  case  is 
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still  upon  tae  general  calendar,  a  motion  may  be  made 
upon  two  days'  notice  at  the  circuit  to  have  it  placed  on 
the  day  calendar  for  trial;  if,  however,  pending  the  ap- 
peal, a  new  calendar  has  been  made  up,  from  which  the 
case  has  been  omitted,  the  proper  practice  is  to  move  at 
the  circuit  or  trial  term  to  have  the  case  restored  to  the 
general  calendar,  in  the  place  its  original  date  entitled  it 
to  occupy,  and  then  to  move  to  have  it  put  on  the  day 
calendar  for  trial.  (  Watson  v.  Phyfe,  44  Hun,  562).  The 
plaintiflE  cannot  notice  a  case  for  trial  until  all  the  de- 
fendants have  been  served  with  process  and  are  in  de- 
fault or  have  answered.  {Morris  v.  Crawford,  16  Abb. 
Pr.  124;  Powell  v.  Finch,  6  Duer,  66G).  Where  there  are 
several  defendants,  some  of  whom  have  answered,  and 
one  defendant  who  has  appeared  and  has  not  answered, 
such  defendant  is  entitled  to  notice  of  the  trial  of  the 
issues.  (Tracy  v.  Steam  Faucet  Co.  1  E.  D.  Smith,  349 ; 
Brown  v.  Richardson,  4  Eobt.  603).  If  there  are  several 
defendants  who  have  answered  separately  by  different 
attorneys,  each  one  may  notice  the  cause  for  himself, 
and  when  it  is  reached  may  bring  it  on  for  trial,  without 
regard  to  the  other  defendants.  {Ournee  v.  Hoxie,  20 
Barb.  64T).  No  matter  what  issues  have  been  raised, 
each  party  who  defends  is  entitled  to  a  regular  notice  of 
trial,  and  a  trial  on  shorter  notice  is  irregular  and  will  be 
vacated  on  motion.     {Mohrmann  v.  Bush,  2  Hun,  6Y4). 

The  court  cannot  shorten  the  time  for  serving  the 
notice  of  trial  except  as  a  condition  of  granting  a  favor. 
{Leland  v.  Smith,  3  Daly,  309).  The  notice  of  trial  may 
be  served  at  any  time  after  issue,  or  with  the  last  plead- 
ing, subject  however  to  the  right  of  the  opposite  party 
to  amend  his  pleading.  If  an  amended  pleading  is 
served,  there  must  a  be  new  notice  of  trial.  {Ostra7ider 
V.  ConJcey,  20  Hun,  421).  The  service  of  a  notice  of  trial 
is  not  waiver  of  the  right  to  amend  of  course  by  the 
party  who  serves  it.  {DuycJcincJc  v.  N.  Y.  Elev.  R.  R. 
Co.  49  Super.  244;  Clifton  v.  Brown,  2  Civ.  Pro.  E.  44). 
It  is  an  admission  on  the  part  of  the  person  serving  the 
notice  that  the  cause  is  at  issue  and  is  in  i-eadiness  for 
trial,  which  admission  he  is  estopped  from  denying; 
{Oneida  Nat.  Bank.  v.  Stokes,  58  Barb.  508).     If  a  supple- 


ISSUES   AND   PKEPARATION  EOE  TEIAL.  205 

mental  complaint  is  served  in  addition  to  the  original 
complaint,  if  the  cause  is  at  issue,  no  new  note  of  issue 
need  be  filed.  {Lovatt  v.  Watson,  35  Hun,  553).  If 
there  is  more  than  one  action  pending  between  the  same 
parties,  the  notice  of  trial  must  specif  j'  to  which  action 
it  refers,  or  it  will  be  insufficient.  {Lisher  v.  Parmelee, 
1  Wend.  22).  Where  there  are  two  actions  pending  be- 
tween the  same  j)arties,  one  of  which  was  not  in  condi- 
tion to  be  tried,  and  the  plaintiff  served  a  regular  notice 
and  an  unauthorized  notice  of  trial  in  such  manner  that 
the  defendant  could  not  identify  them  with  particular 
actions,  it  was  held  that  the  return  of  both  was  proper, 
as  the  defendant  was  not  obliged  to  take  the  risk  of  the 
plaintiff  subsequently  characterizing  them  to  suit  her 
own  purposes.  {Armstrong  v.  Cummings,  Sup.  Ct.  Daily 
Eeg.  April  30,  1881;  8  Abb.  Dig.  p.  874,  note  3).  A  de- 
fect in  the  notice  of  trial  however,  will  always  be  disre- 
garded, unless  it  is  certain  that  the  party  has  been  misled 
by  it  {Wolfe  v.Horton,  3  Cai.  86);  as  where  the  names  of 
the  parties  to  the  action  are  incorrect,  or  the  time  is  not 
correctly  stated.  But  in  ascertaining  whether  or  not  the 
party  upon  whom  the  notice  is  served,  has  been  in  fact 
misled,  the  court  will  examine  all  the  circumstances  of 
the  case.  {Bander  v.  Covill,  i  Cow.  60).  If  a  preference 
is  intended  to  be  claimed,  it  need  not  now  be  stated  in 
the  notice  of  trial.  A  recent  amendment  of  section 
seven  hundred  and  ninety-three  of  the  Code,  to  which 
reference  is  made  hereafter,  has  materially  changed  the 
practice  with  regard  to  the  obtaining  of  preferences  in 
the  circuit  court,  or  trial  term  or  equity  terms;  and  has 
provided  that  the  notice  of  the  application  for  a  claim  for' 
preference  must  be  served  with  the  notice  of  trial;  but  it 
is  not  now  necessary  to  state  the  claim  in  the  notice  of 
trial.  The  practice  as  now  established  for  obtaining  a 
preference  of  actions  in  the  courts  above  stated,  will  be 
found  in  section  five  of  this  article.  If  the  plaintiff  in- 
tends to  take  an  inquest,  the  notice  of  trial  served  by  him 
should  state  that  an  inquest  will  be  taken ;  but  a  notice  that 
an  inquest  will  be  taken  should  not  be  given  where  the 
pleadings  have  been  verified,  or  where  an  affidavit  of 
merits  has  been  served;  for  if  either  of  these  things  has 
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been  done  an  inquest  cannot  be  taken.  (Gen.  Eule,  28).  If 
notice  of  trial  as  served,  is  irregular  or  insufficient  for  any 
reason,  the  party  upon  whom  it  is  served  should  return  it 
specifying  the  objections  which  he  makes  to  it.  {N.  Y. 
Central  Ins.  Co.  v.  Kelsey,  13  How.  Pr.  535).  A  party  wha 
has  returned  a  notice  of  trial  cannot  be  compelled  upon 
motion  to  accept  it.  If  it  is  improperly  returned,  the 
remedy  of  the  party  serving  it  is  to  put  the  case  upon  the 
calendar  and  proceed  with  the  trial  when  it  is  reached,  at 
his  peril  of  having  his  proceedings  set  aside,  if  it  turns  out' 
that  the  notice  for  trial  was  irregular  or  defective  or  im- 
properly served.  {Koehler  v.  Kelly,  7  Civ.  Pro.  E.  81). 
The  notice  of  trial  may  specify  the  relief  which  will  be 
taken.  {Saxton  v.  Dodge,  46  How.  Pr.  467).  In  an  ac- 
tion against  three  defendants  jointly  liable,  two  of  whom 
had  compromised  or  settled  their  portion  of  the  claim,  a. 
notice  of  trial  stating  that  no  personal  claim  would  be 
made  at  the  trial  against  them  and  that  judgment  would, 
only  be  asked  against  the  defendant  who  had  not  settled 
for  the  amount  for  which  he  was  liable,  was  held  to  be 
regular.  (Id).  If  before  the  close  of  a  circuit  for  which  a 
cause  is  on  the  calendar,  it  is  noticed  for  a  subsequent 
circuit,  the  notice  should  state  that  the  cause  will  be 
tried  at  the  current  circuit  if  it  is  reached,  or  the  adverse 
party  may  treat  the  second  notice  as  a  waiver  of  the 
right  to  proceed  under  the  first  one.  {Faulkner  v.  Mayor- 
of  Brooklyn,  2  How.  Pr.  151;  Carpenter  v.  Tuffs,  id. 
166).  The  party  who  has  served  it  may  countermand 
his  notice  of  trial ;  but  if  he  does  so  he  must  pay  any 
costs  that  the  adverse  party  has  incurred  in  subpoenaeing 
witnesses  before  the  countermand  has  been  served. 
{Jackson  v.  Mann,  1  Cai.  122;  Keys  v.  Beardsley,  18 
John.  135).  If  he  refuses  to  pay  on  demand,  he  will, 
be  ordered  to  do  so  on  motion.  {Bostwick  v.  Hunger, 
1  Wend.  97). 

Sec.  3.  Notice  in  replevin. 

Where  part  only  of  two  or  more  distinct  chattels,, 
specified  in  the  complaint,  has  been  replevied,  the  plaint- 
iff's attorney  may  with  or  before  the  notice  of  trial  serve 
upon  the  defendant's  attorney  a  notice,  that  he  abandons- 
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SO  much  of  his  claim,  as  relates  to  those  which  have  not 
been  replevied  ;  and  thenceforth  the  proceedings  are  the 
same  as  if  the  action  had  been  brought  to  recover  only 
the  chattels  which  had  been  replevied.  A  copy  of  the 
notice  must  be  furnished  to  the  court,  or  to  the  referee- 
upon  the  trial  of  an  issue  of  fact,  with  a  copy  of  the 
summons  and  of  the  pleadings.  (Co.  Civ.  Proc.  §  1Y19). 
Where  a  chattel  has  been  replevied  and  delivered  to  the' 
plaintiff,  or  to  a  person  not  a  party  to  the  action,  as  pre- 
scribed in  the  Code,  the  defendant's  attorney  may,  within 
the  time  allowed  to  him  for  the  service  of  a  notice  of 
trial,  serve  upon  the  plaintiff's  attorney,  a  notice,  that 
the  defendant  demands  judgment  for  the  return  of  the 
chattel,  or  for  its  value,  either  with  or  without  damages 
for  the  detention  thereof.  Upon  the  trial,  a  copy  of  such 
a  notice  must  be  furnished  to  the  court  or  referee,  with. 
a  copy  of  the  summons  and  the  pleadings.  (Co.  Civ.. 
Proc.  §  1725). 

Sec.  4.  Notes  of  issue- 

The  party  serving  a  notice  of  trial,  must  file  with  the- 
clerk  a  note  of  issue,  stating  the  title  of  the  action;  the 
names  of  the  attorneys;  the  time  when  the  last  pleading, 
was  served;  the  nature  of  the  issue,  whether  of  law  or 
of  fact;  and,  if  an  issue  of  fact,  whether  it  is  triable  by 
a  jury,  or  by  the  court  without  a  jui-y.  The  note  of 
issue  must  be  filed,  at  least  twelve  days  before  the  com- 
mencement of  the  term.  The  clerk  must  thereupon 
enter  the  cause  upon  the  calendar,  according  to  the  date- 
of  the  issue.  The  clerk  must  prepare  the  calendar  and 
have  the  necessary  copies  ready  for  distribution  at  least- 
five  days  before  the  commencement  of  the  term.  In  the 
city  and  county  of  New  York,  and  in  the  county  of 
Kings,  where  a  party  has  served  a  notice  of  trial,  and 
filed  a  note  of  issue,  for  a  term  at  which  the  cause  is  not 
tried,  it  is  not  necessary  for  him  to  serve  a  new  notice  of 
trial,  or  file  a  new  note  of  issue  for  a  succeeding  term; 
and  the  action  must  remain  on  the  calendar  until  it  is 
disposed  of.  (Co.  Civ.  Proc.  §  971).  The  date  of  issue- 
is  the  date  of  service  of  the  last  pleading;  except  where- 
the  time  to  serve  a  pleading  has  been  extended  by  order 
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or  stipulation,  and  where  an  extension  has  been  had  the' 
date  of  issue  shall  be  twenty  days  after  the  service  of  the 
complaint.     (Gen.  Rule,  24). 

Where  an  action  or  special  proceeding,  placed  upon  a 
calendar  of  a  term  of  a  court  of  record,  is  regularly  called 
and  passed,  or  is  put  07er  the  term  by  stipulation,  without 
a  postponement  by  the  court,  for  good  cause  shown,  it 
must  thenceforth  be  placed  on  the  same  or  a  future 
calendar,  as  if  the  date  of  the  issue  was  the  time  when 
it  was  thus  passed,  and  any  cause  which  shall  be  thus 
passed  or  put  over  the  term  after  it  has  been  advanced 
as  a  preferred  cause  shall  lose  its  right  to  to  a  preference 
(Co.  Civ.  Proc.  §  794). 

The  section  of  the  Code  above  quoted  was  amended  in 
1888  to  read  as  above.  Before  that  time  it  had  applied 
simply  to  courts  of  record  in  the  city  of  New  York,  and 
to  causes  which  had  been  passed.  The  general  rules  of 
practice  had  however,  applied  to  all  courts  of  record  in 
the  state,  the  rule  which  has  now  been  laid  down  by  the 
legislature  in  section  seven  hundred  and  ninety -four  with 
regard  to  cases  which  were  pat  over  the  term  by  stipula- 
tion. That  rule  further  provides  that  every  case  placed  on 
the  calendar  of  the  general  term,  circuit,  or  special  term 
for  the  trial  of  equity  cases,  shall  be  moved  for  argument 
or  trial  when  reached  in  its  order,  and  shall  not  be  re- 
served or  put  over  except  by  consent  of  the  court;  and 
if  so  passed  without  being  so  reserved  or  put  over,  it 
shall  be  entered  on  all  subsequent  calendars  as  of  the 
date  when  passed;  and  no  term  fee  shall  be  taxed  therein 
for  any  subsequent  term.  (Gen.  Rule  39).  The  recent 
amendment  to  section  seven  hundred  and  ninety-four  of 
the  Code  has  also  established  a  much  needed  rule  with 
regard  to  preferred  cases,  and  one  which  should  be 
strictly  enforced.  As  the  law  now  stands,  no  case  can  be 
advanced  as  a  preferred  case  more  than  once;  and  if  it 
has  once  been  advanced  as  a  preferred  cause,  and  is 
passed,  or  stipulated  over  the  term  at  which  it  is  pre- 
ferred, it  thenceforward  absolutely  loses  its  right  to  a 
preference,  and  must  take  its  position  upon  the  calendar, 
and  be  treated  as  any  other  cause  which  is  not  preferred. 

In  a  case  specified  in  section  seven  hundred  and  ninety- 
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lour  of  the  Code  the  party  placing  the  cause  upon  the 
calendar,  for  a  subsequent  term,  must  state,  in  the  note 
of  issue  the  date  of  issue  as  prescribed  in  that  section. 
If  he  omits  to  do  so,  by  reason  whereof  the  cause  retains 
its  priority  on  the  calendar,  the  court  on  the  application 
of  the  adverse  party,  or  of  its  own  motion  may  strike 
the  cause  from  the  calendar.     (Co.  Civ.  Proc.  §  795). 

Before  the  amendment  of  section  seven  hundred  and 
ninety-three  of  the  Code  of  Civil  Procedure,  it  had  been 
held  that  if  a  cause  was  entitled  to  a  preference,  and  it 
was  intended  that  it  should  be  put  on  the  calendar  as  a 
preferred  cause,  that  must  be  stated  in  the  note  of  issue; 
and  the  claim  of  preference  must  be  stated  in  such  a  way 
that  the  clerk  might  know  in  which  class  to  put  it  upon 
the  calendar.  That  rul3  has  been  changed  by  an  amend- 
ment to  the  Code  recently  made  which  provides  that  no 
action  shall  be  placed  upon  the  calendar  as  a  preferred 
cause,  in  the  circuit  court,  or  trial  term,  or  special  term. 
But  the  claim  to  a  preferred  must  be  made  in  the  man- 
ner prescribed  by  that  section  which  is  hereafter  referred 
to;  and  the  preference  in  every  case  must  be  directed  by 
an  order  of  the  court  made  at  the  term  at  which  the 
cause  is  sought  to  be  moved.     (Co.  Civ.  Proc.  §  793). 

If  the  wrong  date  is  stated  in  the  note  of  issue  it  will 
be  corrected  upon  motion  made  at  the  opening  of  the 
term.     {NortTi  v.  Sargeant,  14  Abb.  Pr.  223). 

If  a  party  who  has  noticed  a  cause  for  trial  has  omit- 
ted to  file  a  note  of  issue  and  cause  the  case  to  be  put 
upon,  the  calendar,  he  may  procure  it  to  be  put  upon  the 
calendar,  upon  application  to  the  court,  at  the  term ;  but 
every  motion  to  correct  the  calendar,  either  by  putting  a 
case  upon  it  which  has  been  omitted,  or  by  changing  the 
place  of  any  cause  which  is  already  on  the  calendar, 
should  be  made  at  the  first  day  of  the  term.  {Clinton  v. 
Myers,  43  How.  Pr.  95).  The  adverse  party  should 
always  have  notice  that  such  an  application  will  be  made; 
because  he  has  a  right  to  suppose  that  his  case  will  not 
be  put  upon  the  calendar  without  notice,  if  he  finds  that 
it  has  been  omitted;  or  if  he  finds  it  upon  the  calendar, 
he  may  depend  that  it  is  put  in  its  proper  place;  but  the 
27 
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notice  of  such  an  application  need  not  be  a  formal  noticep 
of  eight  days;  but  may  be  any  notice  which  will  give  the 
opposite  party  an  opportunity  to  be  present  and  hear  the 
motion  made. 

Sec.  5.  Preferred  cases. 

A  trial,  motion,  appeal  or  hearing  in  an  action  by  the 
people  to  recover  money,  funds,  credits,  or  other  prop- 
erty held  or  owned  by  the  state,  or  held  or  owned,  offici- 
ally or  otherwise  for,  or  in  behalf  of,  a  public  or  govern- 
mental interest,  by  a  municipal  or  other  public  corpora- 
tion, or  by  a  board,  officer,  custodian,  agency  or  agent 
of  the  state  or  of  the  city,  county,  town,  village,  or  other 
division,  sub-division,  department,  or  portion  of  the  state,, 
which  the  defendant  has,  without  right,  obtained,,  re- 
ceived, converted,  or  disposed  of;  or  to  recover  damages,, 
or  other  compensation  for  so  obtaining,  receiving,  pay- 
ing, converting,  or  disposing  of  the  same;  or  the  aiding 
or  abetting  thereof;  is  entitled,  on  the  application  of  the 
attorney-general,  to  a  preference  over  any  other  busi- 
ness, at  a  term  or  a  sitting  of  any  court  of  the  state,^ 
irrespective  of  its  place  upon  the  calendar.  (Co.  Civ. 
Proc  §  789).  A  criminal  action,  including  an  appeal  or 
other  proceeding  in  a  criminal  cause,  is  entitled,  under 
the  direction  of  the  court,  to  preference  in  the  trial  or 
hearing  thereof,  over  all  civil  actions  and  special  pro- 
ceedings, except  those  prescribed  in  the  last  section 
(Co.  Civ.  Proc.  §  Y90). 

Civil  causes  are  entitled  to  preference  among-  them- 
selves, in  the  trial  or  hearing  thereof,  in  the  following 
order,  next  after  the  causes  specified  in  section  seven 
hundred  and  eighty-nine  of  the  Code: 

1.  An  action  or  special  proceeding  brought  by  or 
against  the  people  of  the  State  or  by  or  against  any 
State  officer  or  board  of  State  officers  as  such,  and  in 
which  the  people  or  such  officer  or  board  appear  by  the 
attorney-general;  where  the  attorney-general  has  given 
notice,  at  the  time  of  service  of  notice  of  trial  of  argu- 
ment, of  a  particular  day  in  the  term  on  which  he  will 
move  it.  If  the  action  or  special  proceeding  is  not  moved 
by  him  for  trial  or  argument  on  that  day,  or  as  soon 
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thereafter  in  the  same  term  as  the  court  can  hear  it,  the 
other  party  may  then  move  the  trial  or  argument;  other- 
wise it  shall  not  be  moved  out  of  its  order  at  that  term, 
except  by  the  special  orders  of  the  court. 

2.  An  action  or  special  proceeding  in  which  the  mayor, 
aldermen,  and  commonalty  of  the  city  of  New  York  or  a 
board  of  officers  exercising  powers  conferred  by  a  statute 
for  the  protection  of  public  health,  or  public  or  private 
property,  or  for  the  prevention  or  punishment  of  viola- 
tions of  a  statute  relating  to  either  of  those  subjects,  or 
the  commissioners  of  pilots  in  the  city  of  New  York  are 
.parties;  where  a  notice  similar  to  the  notice  prescribed 
in  the  last  sub-division,  has  been  served  by  their  attorney 
at  the  time  of  service  of  the  notice  of  trial  or  argument. 
The  provisions  of  the  last  sub-division  relating  to  moving 
the  trial  or  argument  apply  to  a  cause  within  this  sub- 
division. 

3.  In  the  court  of  appeals,  or  the  supreme  court,  an 
appeal  taken  by  either  party,  in  an  action  or  special  pro- 
ceeding other  than  as  specified  in  sub-division  first  of 
this  section,  where  the  people  of  the  state,  or  a  board  of 
State  officers,  are  sole  parties,  or  a  State  officer  is  sole 
party,  plaintiff  or  defendant. 

4.  In  the  court  of  appeals,  an  action,  a  party  to  which 
has  died,  pending  the  action,  where  the  pendency  of  the 
action  prevents  a  final  settlement  of  the  estate  of  the 
deceased  party. 

5.  In  any  court,  an  action  or  special  proceeding,  in 
which  an  executor  or  an  administrator  or  an  infant  or  a 
receiver  appointed  by  the  court  or  general  assignee  for 
the  benefit  of  creditors,  is  the  sole  plaintiff  or  sole  de- 
fendant; and  action  or  special  proceeding  for  the  con- 
struction of,  or  an  adjudication  upon  a  will,  in  which  the 
administrator  with  the  will  annexed  or  the  executor  of 
the  will,  is  joined  as  plaintiff  or  defendant,  with  one  or 
more  other  parties  ;  and  in  the  court  of  appeals  or  the 
supreme  court,  an  appeal  from  the  decree  or  decision  of 
a  surrogate's  court,  determining  a  will  to  be  valid,  and 
admitting  it  to  probate,  or  determining  an  instrument 
offered  for  probate  as  a  will  to  be  invalid  or  not  entitled 
to  probate  as  such,  or  granting  general  letters  of  ad- 
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ministration,  or  directing  the  distribution  of  a  fund,  or 
payment  of  money  by  an  executor  or  an  administrator, 
in  pursuance  of  an  order,  or  decree  made  on  an  inter- 
mediate, final  or  judicial  accounting,  or  otherwise,  by  an 
administrator  or  an  executor. 

6.  An  action  for  dower  ;  where  the  plaintiff  makes 
proof  by  affidavit,  to  the  satisfaction  of  the  court,  or  a 
judge  thereof,  that  she  has  no  sufficient  means  of  sup- 
port, aside  from  the  estate  in  controversy. 

1.  An  acliion  against  a  corporation  or  joint  stock  asso- 
ciation issuing  bank  notes  or  any  kind  of  paper  credits 
to  circulate  as  money,  or  by  or  against  a  receiver  of  such 
corporation  or  association,  an  action  in  which  a  county 
or  town  is  sole  plaintiff  or  defendant. 

8.  An  action  against  a  corporation,  founded  upon  a 
note  or  another's  evidence  of  death  for  the  absolute  pay- 
ment of  money.     An  action  upon  an  undertaking  given  ' 
upon  an  appeal  to  the  court  of  appeals,  or  to  stay  the 
execution  on  an  appeal  to  the  court  of  appeals. 

9.  An  action  against  a  sheriff  in  his  official  capacity. 

10.  A  cause  entitled  to  preference,  by  the  General 
Eules  of  practice,  or  by  the  special  order  of  the  court  in 
the  particular  case. 

Where  an  issue  of  law  and  an  issue  of  fact,  or  two  or 
more  other  questions  of  different  natures,  come  before 
the  same  term  of  the  court  for  trial  or  hearing,  the 
preference  given  by  this  section  affects  only  the 
order,  in  which  the  issues  or  questions  of  the  same 
nature  are  to  be  disposed  of.     (Co.  Civ.  Proc.  §  Y91). 

Whenever  in  any  action  an  issue  shall  have  been  joined, 
if  the  defendant  be  imprisoned  under  an  order  of  arrest  in 
the  action,  or  if  the  property  of  the  defendant  be  held 
under  attachment,  the  action  shall  be  placed  on  a  pre- 
ferred calendar.     (Gen.  Eule,  36). 

Where  a  writ  of  mandamus  or  of  prohibition  has  been 
issued  from  the  general  term,  to  a  special  term,  or  a 
judge  of  the  same  court  the  cause  may,  in  the  discretion 
of  the  court,  or,  where  an  appeal  is  taken  therein  to  the 
court  of  appeals,  in  the  discretion  of  that  court,  be  pre- 
ferred over  any  of  the  cases  specified  in  section  seven 
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hundred  and  ninety-one  of  the  Code  (Co.  Civ.  Proc. 
§  792). 

No  action  or  special  proceeding  shall  be  placed  as  a  pre- 
ferred cause  upon  the  calendar  of  any  circuit  court  or 
trial  term  or  special  term  of  any  court,  but  the  party 
desiring  a  preference  of  any  cause  shall  serve  upon  the 
opposite  party,  with  his  notice  of  trial,  a  notice  that  an 
application  will  be  made  to  the  court,  at  the  opening 
thereof,  for  leave  to  move  the  same  as  a  preferred  cause; 
and  if  the  right  to  a  preference  depends  upon  facts 
which  do  not  appear  in  the  pleadings  or  other  papers 
upon  which  the  cause  is  to  be  tried,  the  notice  must  be 
accompanied  by  an  affidavit  showing  such  facts.  Tho 
application  for  a  i^reference  shaU  be  made  at  the  open- 
ing of  the  court,  and  if  it  shall  appear  that  the  cause  is 
entitled  to  a  preference,  and  is  intended  to  be  moved  for 
a  trial  at  the  term  at  which  the  application  is  made,  the 
court  may  direct  that  it  shall  be  so  heard.  Where  the 
right  to  a  preference  in  an  appellate  court,  depends  upon 
facts  which  do  not  appear  in  the  pleadings  or  other 
papers  upon  which  the  cause  is  to  be  heard,  the  party 
desiring  a  preference  must  procure  an  order  therefor 
from  the  court  or  a  judge  thereof,  upon  notice  to  the 
adverse  party.  A  copy  of  the  order  must  be  served 
with  or  before  the  notice  of  argument.  Such  an  order 
is  not  appealable;  but  it  may  be  vacated  by  the  judge  or 
judges  holding  the  term  at  which  the  preferred  cause  is 
noticed  for  hearing.  But  a  preliminary  order  is  not  re- 
quisite, in  an  appellate  court,  in  a  case  embraced  within 
subdivision  first  or  second  of  section  seven  hundred  and 
ninety-one;  and  the  order  in  a  case  embraced  within 
subdivision  six  of  that  section  may  be  made  ex  parte, 
in  the  appellate  court,  and  is  conclusive.  (Co.  Civ.  Proc. 
§  T93). 

It  will  be  noticed  that  section  seven  hundred  and 
ninety-three  as  it  now  stands  changes  to  a  very  consid- 
erable extent  the  practice  with  regard  to  preferred  cases 
at  the  trial  land  special  terms.  Under  that  section  the 
clerk  has  nothing  to  do  with  the  preference  of  causes  at 
those  terms;  and  it  is  not  necessary  to  state  in  the  note 
of  issue  that  any  claim  of  a  preference  is  made.     Th 
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application  for  a  preference  must  be  made  at  the  open- 
ing of  the  court  upon  a  notice  and  papers  which  are 
served  with  the  notice  of  trial;  and  the  court  is  not  at 
liberty  to  grant  a  prefence  unless  it  shaU  appear  that  it 
it  intended  to  move  the  cause  for  trial  at  the  term  at 
which  the  notice  is  made.  This  change  in  the  practice 
requires  that  any  motion  to  postpone  a  trial  for  cause, 
should  be  made  at  the  time  when  the  application  for  a 
preference  is  made;  and  that  the  party  to  whom  the 
notice  is  given  of  the  application  to  set  the  case  down  as 
a  preferred  case,  should  at  the  time  of  the  hearing  of  the 
notice,  make  any  application  which  he  desires  to  make 
"with  reference  to  the  day  of  the  trial  of  the  cause,  or 
"with  reference  to  its  postponement.  As  will  be  seen  by 
section  seven  hundred  and  ninety-four  of  the  Code,  if  a 
cause  has  once  been  set  down  as  a  preferred  case,  it  is 
fatal  to  the  right  to  a  preference,  to  permit  it  to  go  over 
the  term,  or  to  have  it  passed.  And  once  having  been 
set  down  as  a  preferred  case,  if  it  is  not  tried  at  the  time 
which  is  fixed,  it  cannot  only  keep  its  right  to  a  prefer- 
ence by  being  put  over  the  term  by  the  direction  of  the 
court.  This  section  however,  does  not  affect  the  manner 
of  making  up  the  calendars  of  the  appellate  courts.  In 
these  courts  where  an  order  is  necessary  to  give  an  ac- 
tion a  preference  upon  the  calendar,  if  it  is  not  obtained 
and  served  as  required  by  section  seven  hundred  and 
ninety-three,  the  right  to  a  preference  is  waived.  {Rob- 
ertson V.  Schellhaas,  62  How.  Pr.  489;  City  Nat.  Bank 
v.  Nat.  Park  Bank,  id.,  495). 
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ARTICLE  I. 

POSTPONEMENT. 

If  either  party  finds  he  is  not  able  to  try  the  case,  he 
should  apply  to  postpone  the  trial.  Application  should 
be  made  at  the  earliest  possible  day  of  the  term,  as  any 
delay  in  moving  may  be  quite  prejudicial  to  it.  It  is  not 
absolutely  necessary  however,  to  move  to  postpone  until 
the  case  is  called.  The  absence  of  a  witness  is  the  usual 
ground  upon  which  such  applications  are  made;  and  it 
is  usually  a  good  cause  for  postponement;  but  to  enable 
the  party  to  put  a  case  over  the  term  on  that  ground,  it 
must  appear  that  he  has  subpoenaed  the  witness,  or 
that  he  has  made  a  diligent  effort  to  do  so,  and  has  not 
been  able  to  find  him  {Livingston  v.  Delafleld,  1  Cai.  6); 
or  that  the  witness  has  promised  to  attend  without  sub- 
poenaing, and  is  not  in  attendance.  {CaJiill  v.  Hilton, 
31  Hun,  114).  Where  it  is  shown  that  the  witness  was 
not  subpoenaed  because  he  unexpectedly  left  the  state, 
so  that  the  subpoena  could  not  be  served  upon  him,  it  is 
a  suflicient  reason  to  postpone  the  trial.  {Nixen  v.  Hal- 
lett,  2  John.  Cas.  218;  Oifford  v.  Babhott,  1  How.  Pr. 
■63).  Where  it  appears  that  the  witness  is  unable  to  at- 
tend by  reason  of  business,  or  on  account  of  sickness,  it 
will  be  a  good  ground  to  put  the  case  over  the  term,  if 
other  necessary  facts  are  shown  {Hooker  v.  Rogers,  6 
Cow.  577);  but  where  the  only  facts  appearing  are  that 
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the  witness  has  been  subpoenaed  but  has  failed  to  attend 
without  any  reason  shown,  it  is  ground  only  for  delay 
until  the  attendance  of  the  witness  can  be  obtained,  or 
until  it  is  shown  that  it  cannot  be  had.  (2  T.  &  S.  Prac. 
403).  The  sickness  of  a  party  who  is  a  material  witness, 
or  of  an  attorney  whose  evidence  is  material  is  always  a 
ground  for  postponement.  (Ogdeii  v.  Payne,  5  Cow.  15). 
Whenever  an  application  for  a  postponement  is  made 
on  the  ground  of  the  absence  of  a  witness  it  must  be 
shown  that  the  evidence  of  the  witness  is  material  {Fake, 
V.  Edgerton,  6  Duer,  653);  and  that  his  attendance  can 
be  procured  at  the  next  term  or  within  a  reasonable  time. 
{Brown  v.  Moran,  65  How.  Pr.  349).  Where  a  party  fails 
to  subpoena  a  witness  because  he  relied  upon  a  stipula- 
tion as  to  facts  which  would  preclude  the  proof  by  other 
testimony,  it  was  held  to  be  a  good  ground  for  postpone- 
ment. {Dillon  V.  Cochroft,  12  Wkly.  Dig.  92).  A  party 
is  not  entitled  to  a  postponement  because  of  the  absence 
of  a  foreign  or  non-resident  witness,  whom  ho  had  an 
opportunity  to  examine  before  trial  {M'Kay  v.  Marine 
Ins.  Co.,  2  Cai.  384);  nor  because  of  the  absence  of  a 
foreign  witness  whose  testimony  might  have  been  pro- 
cured by  commission  de  bene  esse,  if  no  excuse  is  shown 
for  the  failure  to  obtain  it.  {Hays  v.  Berryman,  6  Bosw. 
679;  22  Wkly.  Dig.  307).  A  trial  will  not  be  postponed 
on  account  of  the  absence  of  a  material  witness,  if  the 
adverse  party  stipulates  to  admit  the  facts  that  the  wit- 
ness will  swear  to  {Brill  v.  Lord,  14  John.  341);  but  it  is 
not  sufficient  to  prevent  postponement  that  the  party 
offers  to  admit  that  the  witness  will  testify  to  the  facts. 
{Bank  of  Commerce  v.  Michel,  1  Sand.  687).  Even 
after  the  trial  has  begun,  the  court  may,  in  its  discre- 
tion, suspend  it  because  a  party  cannot  procure  a  wit- 
ness who  has  been  present,  but  who  is  unexpectedly  ab- 
sent, or  for  any  other  reason  cannot  be  examined;  but 
whether  or  not  the  trial  will  be  suspended  for  such  a 
reason  is  entirely  in  the  discretion  of  the  court.  {Leggett 
V.  Boyd,  3  Wend.  376;  BapelyeY.  Prince,  4  Hill,  119; 
Holbrook  v.  Wilson,  4  Bosw.  64,  72).  Where  a  trial  of  a 
reference  has  been  postponed  from  time  to  time,  the 
absence  of  a  material  witness  because  of  a  professional 
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engagement  is  good  ground  for  granting  ail  application 
for  another  adjournment.  {Matter  of  Crooks,  23  Hun 
G96).  When  certain  documents  are  material  evidence 
for  the  defendant,  it  is  good  ground  for  a  postponement 
of  the  trial,  if,  without  laches,  he  has  been  unable  to 
obtain  them.  {MacKenzie  v.  Hudson,  1  Dow.  &  Ey. 
159).  The  fact  that  a  party  has  been  arrested  while  on 
his  way  to  court  is  good  ground  for  the  postponement  of 
a  trial.  {Soloman  v.  Underhill,  1  Camp.  222).  The  ab- 
sence or  sickness  of  an  attorney  is  good  ground  for  the 
postponement  of  the  trial.  {Jackson  v.  Brown,  1  Cai. 
152;  Koy  v.  Olough,  2  Cai.  381).  Sickness  of  counsel 
when  it  occurs  too  late  to  employ  other  counsel,  or  the 
iniexpected  absence  of  the  counsel  may  be  a  good 
ground  for  a  postponement  (id.);  but  the  absence  of  part 
of  the  counsel  is  not.  {M'Kay  v.  Marine  Ins.  Co.,  2 
Cai.  384;  Post  v.  Wright,  1  Cai.  111).  A  postponement 
is  granted  with  reluctance  because  of  the  absence  of 
counsel,  and  only  in  cases  where  such  absence  occurs 
from  sickness  or  other  inevitable  cause  and  not  on 
account  of  another  engagement.  {Jackson  v.  Wake- 
man,  2  Cow.  578).  It  may  be  said  to  be  the 
rule  that  professional  engagements  of  counsel  re- 
tained to  try  a  cause,  are  not  grounds  for 
putting  a  case  over  the  term,  although  they  may 
furnish  a  good  reason  for  a  few  days  delay  in  mov- 
ing the  trial.  {Fake  v.  Edgerton,  6  Duer,  653,  655).  An 
application  for  postponement  should  be  made  upon  an 
affidavit  stating  the  facts  ;  and  the  adverse  party  has,  in 
all  cases,  the  right  to  insist  that  the  facts  upon  which 
the  application  is  made  should  be  shown  by  affidavit 
{Brooklyn  Oil  Works  v.  Brown,  1  Abb.  Pr.  N.  S.  382); 
but  if  the  application  is  made  upon  oral  or  unverified 
statements  which  are  not  objected  to,  and  are  not  con- 
tradicted, they  are  entitled  to  consideration  as  though 
stated  in  an  affidavit.  {Tribune  Ass'n  v.  Smith,  40  Super. 
251).  The  affidavit  should  state  the  name  of  the  wit- 
ness, the  fact  that  his  testimony  is  material,  that  he  has 
been  subpoenaed,  or  if  not,  the  reason  why,  the  reason 
of  his  absence  if  it  is  known,  and  the  probability  of 
28 
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/Securing  his  attendance  at  a  subsequent  day.  If  the  ap- 
pKcation  is  made  by  the  defendant,  it  should  be  accom- 
panied by  an  affidavit  of  merits,  or  by  proof  that  an 
affidavit  of  merits  has  been  filed  and  served.  {Brooklyn 
Oil  Works  v.  Brown,  supra;  People  v.  Vermilyea,.  7 
Cow.  369).  The  materiality  of  a  witness  should  in  all 
cases  be  shown  by  advice  of  counsel.  The  foregoing  are 
the  requisites  of  what  is  called  the  common  affidavit, 
and  are  sufficient  on  a  first  application  if  they  are  not 
disproved.  {Brooklyn  Oil  Works  v.  Brown,  supra).  If, 
however,  a  previous  application  for  a  postponement  has 
been  granted,  or  if  there  are  circumstances  which  cast 
suspicion  upon  the  good  faith  of  the  application,  the 
affidavit  should  show  what  the  party  expects  to  prove 
by  the  absent  witness,  and  how  the  testimony  is  material. 
{Onderdonk  v.  Banlett,  3  Hill,  323,  328  ;  People  v.  Ver- 
milyea, 1  Cow.  369,  383  ;  Bush  v.  Weeks,  24  Hun,  546). 
Any  circumstances  may  be  stated  in  the  affidavits  which 
bear  on  the  propriety  of  postponement.  The  affidavit  is 
usually  made  by  a  party,  and  it  is  better  practice  that  he 
should  make  it ;  but  it  may  be  made  by  his  attorney  or 
counsel,  or  a  clerk  of  the  attorney,  if  he  is  acquainted 
with  the  facts  ;  but  in  such  case,  the  reason  should  be 
given  why  the  affidavit  is  not  made  by  the  party. 
{Chase  v.  Edwards,  2  Wend.  283  ;  Birdr.  Moore,  3  Hill, 
4Al).  No  formal  notice  of  the  application  is  required. 
The  usual  course  is  to  notify  the  adverse  party  informally 
that  an  application  will  be  made  to  postpone  the  case, 
and  to  place  the  affidavits  upon  which  it  is  to  be  based, 
in  his  hands,  that  he  may  have  an  opportunity  to  inspect 
them  before  the  motion  is  made.  The  motion  may  be 
opposed  because  of  defects  in  the  moving  papers  {Fake 
Y.  Edgerton,  6  Duer,  653)  ;  or  by  disproving  the  facts 
upon  which  it  is  made  ;  or  by  showing  that  it  is  made  in 
bad  faith  •  or  by  showing  any  reason  which  renders  a 
postponement  improper  and  unjust  Any  facts  which 
bear  upon  the  terms  proper  to  be  imposed  as  the  condi- 
tion of  a  postponement,  should  be  stated  in  the  opposing 
affidavit.  Where  the  apphcation  is  made  because  of  the 
absence  of  a  material  witness,  it  is  not  usual  to  decide 
the  question  of  the  competency  or  materiality  of  the  tes- 
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iimony,  although  that  question  may  be  considered  as 
bearing  upon  the  necessity  of  the  postponement,  or  upon 
the  good  faith  of  the  appUcation.  The  usual  terms  upon 
which  a  postponement  is  granted  are  the  payment  of  the 
costs  of  the  term. 

Where  an  application  is  made  to  a  court  or  a  referee, 
to  adjourn  a  trial,  the  payment  to  the  adverse  party  of  a 
sum  not  exceeding  ten  dollars,  or  in  the  city  court  of  the 
city  of  New  York,  a  sum  not  exceeding  five  dollars,  be- 
sides the  fees  of  his  witnesses,  and  other  taxable  disburse- 
ments, already  made  or  incurred,  which  are  rendered  in- 
-efifectual  by  the  adjournment,  may  be  required,  as  a  con- 
dition of  granting  the  adjournment.  (Co.  Civ.  Proc.  ). 
I  3265). 

Y/here  exemplified  copies  of  documents  have  been 
procured  as  evidence  upon  the  trial,  the  expenses  of  such 
exemplification,  are  not  proper  to  be  included  as  a  part 
of  the  costs  imposed  upon  postponement,  if  the  papers 
will  be  required  for  use  at  the  trial  {Morell  v.  Gould, 
5  Hill,  553).  The  court  can  impose  no  other  costs  of 
postponement  than  such  as  are  permitted  by  the  forego- 
ing section  {Noxon  v.  Bentley,  6  How.  Pr.  418).  But 
other  conditions  may  be  imposed  in  the  discretion  of  the 
court.  The  party  making  the  application  may  be  re- 
quired, as  a  condition,  to  consent  that  the  case  shall  be 
referred.  A  defendant  who  is  dangerously  ill  at  the 
time  of  the  application,  may  be  required  to  stipulate,  as 
a  condition  of  granting  the  postponement,  that  his  death 
before  the  next  circuit  shall  not  abate  the  action  (Ames 
V.  Webbers,  10  Wend.  575);  and  in  an  action  for  a  per- 
sonal injury,  it  is  proper  to  impose,  as  a  condition,  that 
the  party  making  the  application  shall  stipulate  that  the 
cause  of  action  shall  not  abate  by  the  death  of  the  plaint- 
iff or  defendant.  {Cox  v.  N.  Y.  C.  &  H.  B.  B.  B. 
Co.,  63  N.  y.  414).  Where  the  payment  of  costs  of  the 
term  is  imposed  as  a  condition  of  postponement,  they 
are  usually  taxed  at  once  without  formal  notice.  They 
are  to  be  taxed  by  the  clerk,  unless  the  court  directs  the 
taxation  to  be  had  before  a  judge.  (Co.  Civ.  Proc.  § 
3262;  CLoughlin  v.  Hammond,  12  Civ.  Pro.  E.  170). 
It  immediate  payment  is  required,  the  adverse  party 
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may  insist  upon  it,  and  if  they  are  not  paid,  may  pro- 
ceed with  the  trial  immediately.  {Jackson  v.  Larroway, 
2  John.  Cas.  114).  If  they  are  not  paid  immediately, 
he  may  enter  a  formal  order  for  their  payment,  and 
compel  it  in  the  same  manner  as  costs  of  a  motion 
(Co.  Civ.  Proc.  §  779);  or  he  may  include  them  in  his 
general  bill  of  costs,  in  case  he  is  ultimately  successful 
in  the  action.  {Gamble  v.  Taylor,  43  How  Pr.  375). 
Whether  or  not  to  grant  the  application,  is  in  the 
discretion  of  the  court,  and  when  it  is  granted,  there 
can  be  in  the  nature  of  things,  no  review.  {Ver- 
milyea  v.  Rogers,  4  Hill,  567).  If  the  application  is  de- 
nied, an  appeal  will  not  lie  directly  from  the  order  deny- 
ing it  to  the  general  term.  {Martin  v.  Hicks,  6  Hun, 
74).  Where  a  party  feels  himself  aggrieved  by  a  refusal 
to  postpone  a  trial,  he  may  withdraw  from  the  trial,  and 
if  it  proceeds  and  the  cause  is  decided  against  him,  he 
may,  upon  affidavit  showing  the  application  to  postpone, 
the  papers  upon  which  it  was  made,  its  denial,  and  that 
a  decision  has  been  made  against  him,  move  at  special 
term  to  set  aside  the  verdict  or  decision.  He  may  re- 
main and  try  the  case  on  the  merits  and  in  case  of  a 
decision  against  hiip,  he  may  pursue  the  same  course  to 
set  it  aside;  or  if  the  trial  is  by  jury,  he  may  move  at  a 
special  term  for  a  new  trial  of  the  cause,  alleging  as  one 
of  the  grounds,  the  refusal  to  postpone  the  trial;  and  if 
the  trial  was  by  the  court  he  may  allege  the  refusal  to 
postpone  as  one  of  the  grounds  of  his  motion  for  a  new 
trial  at  the  general  term,  alleging  as  a  ground  for  the 
reversal  the  refusal  to  postpone.  In  such  case,  however, 
he  should  except  to  the  ruling  of  the  court  refusing  the 
postponement,  and  his  affidavits  which  were  used  upon 
the  application  to  postpone  should  be  filed  with  the  clerk 
and  made  a  part  of  the  case.  {Martin  v.  Hicks,  6  Hun, 
74;  Oregg  v.  Howe,  37  Super.  420;  Oiraudat  y.  Korn, 
8  Daly,  406;  Howard  v.  Freeman,  3  Abb.  Pr,  N.  S.  292). 
If  there  is  a  conflict  in  the  affidavits  used  on  the  motioa 
to  postpone,  the  decision  of  the  court  will  not  usually 
be  reversed.  {Tribune  Ass'n  v.  Smith,-  40  Super.  81). 
If  a  motion  for  postponement  has  been  made  and  denied, 
and  an  inquest  has  been  taken  by  the  plaintiff,  the  de- 
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fendant  may  move  at  special  term  on  affidavits  to  set 
aside  the  inquest  and  judgment,  and  for  a  new  trial  to  be 
granted,  as  a  favor,  on  payment  of  plaintiff's  costs.  And 
the  fact  that  the  trial  judge  has  denied  a  motion  to  post- 
pone a  trial  made  on  the  same  ground  on  which  the 
favor  is  asked,  will  not  necessarily  prevent  the  granting 
of  a  new  trial.     {Cahill  v.  Hilton,  31  Hun,  114). 

ARTICLE  II. 

MOVING  THE   CASE. 

SECTION. 

1.  Who  may  move. 

2.  Setting  case  down. 

Sec.  1.  Who  may  move. 

Either  party  whp  has  served  the  notice,  may  bring  the 
issue  to  trial;  and,  in  the  absence  of  the  adverse  party, 
unless  the  judge  holding  the  term,  for  good  cause  other- 
wise directs,  may  proceed  with  the  cause,  and  take  a  dis- 
missal of  the  complaint,  or  a  verdict,  decision,  or  judg- 
ment, as  the  case  requires.  (Co.  Civ.  Proc.  §  9.80). 
Either  party  who  has  noticed  a  case,  may  move  the  trial. 
All  the  plaintiffs,  or  all  the  defendants  who  answer 
together,  constitute  one  party.  One  of  two  defendants 
who  has  a  separate  defense,  and  appears  by  separate  at- 
torney, may  move  the  case  for  trial  as  to  himself,  if  he 
has  noticed  it.  {Ournee  v.  Hoxie,  29  Barb.  547).  It  has 
frequently  been  held  that  a  party  could  not  move  a  case 
for  trial  unless  he  has  filed  a  note  of  issue;  but  that  does 
not  seem  to  be  required  by  the  Code  as  a  condition  of 
bringing  a  case  to  trial,  if  the  case  is  upon  the  calendar. 
.Usually,  only  the  party  who  notices  a  case  for  trial  can 
move  it,  but  if  only  one  party  has  noticed  it,  and  after- 
wards it  is  set  down  for  a  day  certain,  by  consent,  the 
court  acquires  jurisdiction  of  the  cause;  and  either  party 
may  move  it  on  the  adjourned  day,  whether  he  has 
served  a  notice  of  trial  or  not.  {Haberstich  v.  Fischer,  6 
Civ.  Pro.  R.  82;  67  How.  Pr.  318;  Jones  v.  Anderson, 
5  Wkly.  Dig.  422).  Where  only  one  party  has  noticed 
the  cause  for  trial  and  he  fails  to  try  the  case  pursuant 
to  his  notice,  when  it  is  reached,  or  to  countermand  the 
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notice  in  due  season,  he  will  be  compelled  to  pay  the' 
opposite  party  who  has  omitted  to  notice  the  cause,  but 
who  is  in  attendance  in  obedience  to  his  call,  his  costs  of 
the  term.     {Seifert  v.  SoMllner,  62  How.  Pr.  496). 

Sec.  2>  Setting  case  down. 

In  circuits  where  there  is  no  day  calendar,  the  usual 
course  of  procedure  is  to  have  an  informal  call  of  the 
calendar  at  the  opening  of  the  court,  after  the  organiza- 
tion of  the  court  is  completed,  at  which  time  apphcations 
are  made  to  postpone  causes  or  to  set  them  down  for  a 
day  certain.  In  several  counties  of  the  state  and  in  the' 
superior  court  of  the  city  of  New  York,  and  the  court 
of  common  pleas  of  that  city,  special  rules  are  laid  down 
as  to  the  reservation  of  causes.  These  are  to  be  found 
collected  in  Hun's  rules,  under  the  special  rules  for  those 
counties  and  courts.  Where  there  is  a  day  calendar,  it  is- 
usual  for  the  court,  at  its  opening  on  each  day,  to  call 
the  day  calendar  through  and  dispose  of  all  the  cases 
which  are  on  it.  Motions  to  correct  the  calendar,  or 
change  the  situation  of  a  case  which  is  already  on  the 
calendar,  or  to  put  upon  the  calendar  a  case  which  has 
been  omitted,  must  be  made  on  the  first  day  of  the  term. 
{Anon,  28  How.  Pr.'394).  In  New  York  county,  how- 
ever, a  motion  to  correct  the  calendar  at  a  circuit  or 
special  term  may  be  made  at  any  time  during  the  first 
week.  (Hun's  rules,  1888,  pp.  321,  333).  If  a  case  is 
omitted  from  the  calendar,  and  not  put  upon  it  in  the 
time  during  which_such  motions  may  be  made,  the  oppo- 
site party  may  rely  upon  the  fact  that  it  is  not  to  be  upon 
the  calendar  for  that  term,  and  he  is  not  bound  to  search 
the  calendar  from  time  to  time  to  see  if  it  is  there.  {Culver 
V.  Felt,  30  How.  Pr.  442).  If  a  case  is  reached  on  the  cal- 
endar and  not  moved,  it  is  passed,  and  goes  to  the  foot  of 
the  calendar;  but  it  is  not  necessarily  disposed  of  for  the 
term,  and  the  court  still  has  power  to  permit  it  to  be 
moved  if  it  is  again  reached  in  its  new  place.  It  is  not 
usual,  however,  where  a  case  has  been  passed  to  allow  it- 
to  be  moved  at  the  same  term,  unless  both  parties  con- 
sent, or  some  special  reason  is  shov;-n  for  that  course. 
{Moffatt  V.  Ford,  14  Barb.  SYT).     In  the  circuit  courts  in 
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the  counties  of  Albany  and  New  York,  and  in  the  court  of 
common  pleas  of  the  city  and  county  of  New  York, certain- 
causes  may  be  put  upon  what  is  called  the  special  calen- 
dar for  short  causes.  The  practice  to  be  pursued  to  put 
a  cause  on  the  short  calendar  in  Albany  county  is  found 
in  Hun's  rules  (edition  of  1888,  p.  304)  The  practice  in 
Kings  county  with  regard  to  short  causes  is  found  in  the 
same  book  at  page  323  ■  that  in  the  circuit  in  New  York- 
county,  at  page  331,  and  the  practice  in  the  court  of  com- 
mon pleas  is  found  at  page  378  of  the  same  book. 

ARTICLE  III. 

INQUESTS. 

SECTION. 

1.  When  they  may  be  taken. 

2.  When  they  ■will  be  opened. 

Sec.  1 .  When  they  may  be  ta/ken. 

An  inquest  is  the  trial  of  an  issue  of  fact  upon  the- 
calendar,  which  is  taken  up  out  of  its  regular  order^  by 
the  plaintiff,  and  in  which  no  affirmative  defense  is  per- 
mitted. {Haines  v.  Davis,  6  How.  Pr  118).  Inquests 
may  be  taken  in  actions,  out  of  their  order  on  the  calen. 
dar,  in  cases  in  which  they  are  allowed,  at  the  opening 
of  the  court,  on  any  day  after  the  first  day  of  the  court, 
provided  a  sufficient  affidavit  of  merits  shall  not  have 
been  filed  and  served,  and  provided  the  answer  shall  not 
have  been  verified.  (Gen.  Rule,  28).  An  inquest  for 
want  of  an  affidavit  of  merits  cannot  be  taken  where 
the  answer  is  verified.  (Co.  Civ.  Proc.  §  980).  The  form 
oi"  the  affidavit  of  merits  which  must  bo  filed  and  served 
to  prevent  an  inquest  will  be  found  at  vol.  1,  page  196, 
ante.  The  affidavit  of  merits  to  prevent  an  inquest  must 
be  served  before  the  first  day  of  the  circuit  or  before  the 
taking  of  the  inquest.  If  it  is  not  served  on  or  before 
the  first  day  of  the  circuit,  the  defendant  is  bound  at  his 
peril,  to  make  such  service  as  that  in  all  reasonable  proba- 
bility it  will  come  to  the  knowledge  of  the  plaintiff's  at- 
torney, or  the  counsel  who  has  charge  of  the  case  before 
the  inquest  is  taken.  {Brainard  v.  Hanford,  6  Hill,  368;. 
Smith  V.  Aylesworth,  24  How.  Pr.  33).     An  affidavit  of; 


224  PRACTICE.  , 

merits  which  has  been  made  specially  for  another  pur- 
pose, or  has  been  included  in  some  other  affidavit, 
is  not  sufficient  to  prevent  the  taking  of  an  inquest. 
{Cutler  V.  Biggs,  2  Hill,  409).  An  inquest  cannot  be 
taken  in  equity  cases  {Devlin  v.  Shannon,  8  Hun,  531); 
nor  by  the  defendant.  {Regan  v.  Priest,  3  Denio,  163). 
It  can  only  be  taken  at  the  opening  oi  court,  and  before 
the  trial  of  a  litigated  case  has  been  commenced  {New- 
comb  V.  Johnson,  9  Wend.  451);  on  some  day  after  the 
first  day  of  the  term.  {Smith  y.  Brown,  1  Duer,  665). 
It  cannot  be  taken  on  any  morning  after  the  trial  of  a 
litigated  case  has  begun.  {Anon,  6  Abb.  Pr.  512).  An 
inquest  cannot  be  taken  when  the  case  is  regularly 
reached  in  its  order  on  the  calendar.  If  it  is  moved 
then,  the  defendant  may  defend  although  no  affidavit  of 
merits  has  been  filed.  {StarTcweather  v.  Carswell,  1 
Wend.  77).  It  cannot  be  taken  after  the  jury  have  been 
discharged  for  the  term,  because  the  defendant  if  he  aj)- 
pears  is  entitled  to  trial  by  jury.  {Haines  v.  Davis,  6 
How.  Pr.  118,  120,  note).  Upon  an  inquest  although 
the  defendant  may  appear  and  demand  a  trial  by  jury 
he  cannot  challenge  the  Jury.  (Id).  He  may  cross- 
examine  the  witnesses  and  take  objections  to  evidence, 
and  except  to  the  rulings  of  the  court  {Oreen  v.  Willis, 
1  Wend.  78);  but  he  cannot  by  the  cross-examination 
make  proof  of  an  affirmative  defense  to  the  action. 
{KerTcer  v  Garter,  1  Hill,  101;  Hartness  v.  Boyd,  5 
Wend.  563).  If  the  case  is  at  issue  as  to  all  of  the  de- 
fendants, it  cannot  be  severed  and  an  inquest  taken 
against  part  of  them,  if  it  might  have  been  noticed 
against  them  all  {Livingston  v.  Mclntyre,  2  How.  Pr. 
41).  If  part  of  the  defendants  have  answered,  and  part 
have  made  default,  the  plaintiff  may  notice  as  to  those 
who  have  answered  and  take  an  inquest  against  them. 
{Bank  of  Rochester  v.  Boulton,  6  Wend.  106).  If,  how- 
ever, the  defendants  are  separately  liable,  as  maker  and 
indorser  of  a  note,  the  plaintiff  may  take  an  inquest 
against  one  of  them,  entering  an  order  at  the  same  time 
at  the  circuit  for  a  severance  of  the  action.  {OlarTc  v 
Parker,  19  Wend.  125).  The  proceedings  upon  an  in- 
quest are  like  those  upon  a  trial,  except  that  the  defend 
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ant  cannot  challenge  the  jury  or  make  proof  of  any 
defense.  The  plaintifiE  must  prove  his  case  as  upon  the 
trial.  {Patten  v.  Hazewell,  34  Barb.  421).  If  the  de- 
fendant has  interposed  a  counterclaim  to  which  no  reply 
has  been  served,  the  amount  of  the  counterclaim  must 
be  deducted  from  the  amount  of  the  damages  proved  by 
the  plaintiff  {Potter  v.  Smith,  9  How.  Pr.  262). 

Sec.  S.  When  they  -will  be  opened. 

If  the  defendant  has  appeared  and  cross  examined 
witnesses  and  taken  exceptions  and  made  a  case,  he  will 
not  be  allowed  to  set  aside  an  inquest  as  irregularly 
taken.  {Mason  v.  Bidleman,  1  How.  Pr.  61).  An  in- 
quest regularly  taken  wiU  not  be  set  aside  for  excess  of 
parties,  nor  for  an  error  in  allowing  an  amendment,  nor  for 
a  variance  between  the  complaint  and  the  proof  {Burger 
V.  Baker,  4  Abb.  Pr.  11);  nor  because  the  evidence  is  in- 
sufficient to  sustain  the  verdict  or  findings.  {Greenleaf  v. 
Brooklyn  F.  &  C.  I.  B.  B.  Co.,  102  N.  Y.  96).  The  remedy 
in  all  these  cases  is  to  appeal  or  to  move  for  a  new  trial. 
Where  the  plaintiff  has  been  regular  in  taking  his  in- 
quest, he  is  not  bound  to  waive  it  on  tender  of  costs  by 
the  defendant.  {Smith  v.  Howard,  12  Wend.  198).  An 
inquest  regularly  taken  will  not  be  set  aside  without 
an  excuse  is  shown.  {Post  v.  Wright,  1  Cai.  Ill;  C.  &  C. 
Cases,  183).  An  inquest  will  be  set  aside  for  irregularity; 
and  a  motion  for  that  relief  must  be  made  promptly. 
{McEvers  v.  Marhlar,  1  John.  Cas.  248;  Hendricks  v. 
Carpenter,  2  Eobt.  625).  No  affidavit  of  merits  is 
required  on  that  motion.  {Howell  v.  Denniston,  3 
Cai.  96).  An  inquest  will  be  set  aside  for  irregu- 
larity where  the  plaintiff  did  not  serve  a  notice  of 
trial,  or  where  a  notice  was  insufficient  {Potter  v.  Davi- 
son, 8  Abb.  Pr.  43),  or  where  the  one  served  has  misled 
his  opponent.  {Jenks  v.  Payne,  15  John.  399;  N.  Y.  O. 
Ins.  Co.  V.  Kelsey,  13  How.  Pr.  535).  It  will  also  be  set 
aside  if  it  appears  that  the  affidavit  of  merits  has  in  fact 
been  filed  and  served  before  the  inquest  was  taken; 
although  if  the  fact  of  such  filing  and  service  did  not 
come  to  the  knowledge  of  the  plaintiff,  and  he  took  the 
29 
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inquest  in  good  faith,  he  will  not  be  charged  with  costs 
on  vacating  it.  {Anon.  6  Abb,  Pr  512).  Where  the 
defendant  had  procured  a  stay  of  proceedings,  which  was 
vacated  upon  the  plaintiff's  motion,  and  the  order  va- 
cating was  served  on  the  defendant's  attorney  in  another 
place  than  that  where  the  court  was  held,  and  on  the 
day  of  taking  the  inquest,  so  that  he  had  no  opportunity 
to  be  present,  the  inquest  was  set  aside  for  irregularity, 
{Smith  V.  Bowen,  2  Wend.  245).  But  an  inquest  taken 
under  such  circumstances  would  be  regular  if  the  stay 
was  unauthorized  {Crary  v.  Oliver,  2  How.  Pr.  135) ;  or 
was  granted  after  a  notice  of  trial  had  been  served  and 
then  vacated  ex  parte  on  the  plaintiff's  application. 
{Kimball  v.  Knights,  18  Wend.  657).  If  it  appear  the- 
plaintiff  had  been  guilty  of  any  bad  faith  or  unfair  prac- 
tice upon  taking  the  inquest,  it  will  be  regarded  as  an 
irregularity,  and  a  motion  to  set  it  aside  will  be  granted. 
{Anon,  6  Abb.  Pr.  512;  Smith  v.  Bowen,  2  Wend.  245). 
If  an  inquest  is  set  aside  for  irregularity,  the  plaintiff 
will  be  charged  with  costs.  If  upon  the  inquest,  the 
plaintiff  has  a  verdict  for  a  less  amount  of  damages  than 
he  is  entitled  to,  he  may  move  for  a  new  trial  at  special 
term  for  insufficient  damages.  {Lovatt  v.  Watson,  54 
Super.  506).  An  inquest  may  be  set  aside  and  the  de- 
fendant allowed  to  defend  as  a  matter  of  favor,  on  show 
ing  a  reasonable  excuse;  but  whether  or  not  this  will  be- 
done  is  entirely  discretionary  with  the  court.  {Leighton 
V.  Wood,  17  Abb.  Pr.  177).  Mere  negligence  in  making 
a  motion  for  this  relief  is  not  necessarily  a  bar  to  it.  (id.). 
An  inquest  will  not  be  set  aside  for  favor  where  the  an- 
swer is  insufficient  or  frivolous  {Hunt  v.  Mails,  1  C.  E. 
118;  Morris  v.  Slatery,  6  Abb.  Pr.  74);  nor  where  it 
appears  that  the  defendant  had  no  evidence  which  would, 
defeat  or  materially  reduce  the  recovery.  {Leighton  v. 
Wood,  supra).  It  wiU  not  be  set  aside  upon  a  general 
affidavit  of  merits,  but  the  defendant  must  state  the  facts- 
which  show  that  he  has  a  good  defense.  {McGaffigan  v. 
Jenkins,  1  Barb.  31;  Ferusac  v.  Thorn,  id.,  42).  The- 
nature  of  the  defense,  or  whether  it  was  one  of  that 
class  which  was  formerly  designated  as  unconscionable, 
cannot  be  considered.     {Allen  v.  Mapes,  20  Wend.  633;, 
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Lovett  V.  Cowman,  6  Hill,  223).     In  Morris  v.  Slatery  (6 
Abb.  Pr.  74)  and  in  Farish  v.  Corlies  (1  Daly,  274),  it 
was  stated  that  an  inquest  will  not  be  opened  to  allow 
the  defendant  to  prove  an  unconscionable  defense;  but 
the   weight    of  authority,   at    this   time,   is   that    the 
court    has  no    right  to    discriminate   between  actions 
and  defenses  not  favored  at    law,   and  other    actions. 
{Bank  of  Kinderhook  v.  Oifford,  40  Barb.  659;  Oilchrist 
V.  Gilchrist,  44  How.  Pr.  317;  Barnett  v.  Meyer:  10  Hun, 
109).     Any  excuse  will  be  sufficient  to  open  an  inquest, 
which  shows  that  the  party  was  misled,  or  was  surprised, 
or  was  unable,  without  his  own  neglect,  to  appear.    Upon 
the  hearing  of  a  motion,  the  plaintiff  cannot  directly 
contradict  the  affidavit  of  merits,  in  order  to  sustain  the 
inquest.      {Hanford  v.  McNair,   2  Wend.   286).      But 
where  an  agent  or  attorney  of  the  defendant  makes  the 
affidavit  of  merits,  giving  reasons  why  it  is  not  made  by 
the  party,  the  plaintiff  may  present  affidavits  to  show 
that  such  reasons  are  false.     {Johnson  v.  Lynch,  15  How, 
Pr.  199).     The  plaintiff  may  upon  the  motion,  contradict 
any  of  the  facts  stated  in  the  defendant's  affidavit;  and 
in  cases  where  there  is  a  question  as  to  the  good  faith  of 
the  defendant  in  making  the  motion,  affidavits  tending 
to  show  that  there  is  no  defense  to  the  action  may  be 
received  for  the  purpose  of  showing  bad  faith ;  and  in 
such  cases  the  court  may  go  further  and  require  a  dis- 
closure of  the  case,   so  far  as  to  enable  it  to  determine 
whether  the  application  is  made  in  good  faith  and  not 
merely  for  delay.     {Security  Bank  v.  Bank  of  Common- 
wealth, 2  Hun,  287).     Where  an  inquest  is  opened  as  a 
matter  of  favor,  the  terms  imposed  should  be  the  pay- 
ment of  the  costs  of  the  term  and  of  the  inquest,  and 
costs  of  opposing  the  motion  to  set  it  aside.     {Leighton 
V.  Wood,  17  Abb.  Pr.  177).     There  is  a  very  consider- 
able contest  whether  an  order  of  the  special  term  made 
upon  a  motion  to  open  an  inquest  as  a  matter  of  favor  is 
appealable.     In  the  following  cases  it  was  held  that  it 
was  not  {Millard  r.  Van  Ranst,  17  Abb.  Pr.  319,  note; 
Whitaker  v.  Desfosse  7  Bosw.  678;  Ramsey  v.   Gonld,  4 
Lans.  476;  Leighton  v.  Wood,  17  Abb.   Pr.    177,  Foshay 
V.  Drost,  4  Bosw.  664;  Farish  v,    Corlies,  1  Daly,  274; 
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Mead  v.  Mead,  2  E.  D.  Smith,  223);  but  in  the  recent  case 
of  the  Security  Bank  v.  Nat  Bank  of  Commonwealth  (2 
Hun,  287),  an  appeal  from  an  order  denying  a  motion  to 
open  a  default  was  reversed  and  the  default  was  opened. 
The  court  in  that  case  say  the  fact  that  it  was  discretion- 
ary with  the  special  term  whether  or  not  to  grant  the 
order  does  not  take  away  the  right  to  appeal;  it  exists 
although  the  order  is  one  which  is  discretionary  with  the 
court  below.  In  Seaman  v.  McReynolds  (40  Super.  545), 
an  application  to  open  a  default  had  been  denied,  but 
upon  appeal  the  order  denying  it  was  reversed  by  the 
general  term,  although  the  objection  was  taken  that  the 
order  was  not  appealable.  It  may  be  regarded  as  now 
practically  settled  that  such  an  order  is  appealable, 
although  of  course  in  reviewing  it,  the  appellate  court 
will  give  great  weight  to  the  decision  of  the  court  below 
in  view  of  the  fact  that  its  action  is  discretionary. 

AETICLE  IV. 

DEFAULTS. 

SECTION. 

1,  "When  they  may  Ibe  taken. 

2.  When  opened. 

Sec.  1 .  When  they  may  be  taken. 

When  a  case  is  reached  in  its  order,  either  party  may 
move  it,  if  he  has  served  a  notice  of  trial;  and  if  his  op- 
ponent does  not  appear,  he  may  take  a  default.  (Co.  Civ. 
Proc.  §  980).  If  the  case  has  been  reserved  for  a  day 
certain,  bj-  consent,  either  party  may  move  it  if  it  is 
reached  on  or  after  that  day,  and  although  he  has  not 
noticed  it  for  trial  he  may  take  the  default  of  his  adver- 
sary. {Habersttchy  Fischer,  6  Civ.  Pro.  E.  82;  Jones 
V.  Anderson,  18  Wkly.  Dig.  422).  If  the  plaintiff  makes 
default,  the  defendant  on  filing  proof  of  the  service  of  a 
notice  of  trial,  is  entitled  to  a  dismissal  of  the  complaint. 
If  he  is  one  of  several  defendants  who  have  answered  sep- 
arately by  separate  attorneys,  he  may  take  plaintiff's  de- 
fault separately  for  himself.  {Qurnee  v.  Hoxie,  29  Barb. 
64Y).  The  defendant  does  not  lose  his  right  to  take  the 
plaintiff's  default  when  the  case  is  reached,  although  the 
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plaintiff  has  taken  ineffectual  steps  to  discontinue  the 
action.  So  long  as  it  is  not  duly  discontinued,  the  court 
has  jurisdiction  to  dismiss  the  complaint.  {Moffatt  v. 
Ford,  14  Barb.  577).  If  the  defendant  has  interposed 
a  counterclaim  he  must  make  the  necessary  proof  and 
establish  it  in  the  same  way  as  if  he  were  the  plaintiff. 
If  the  defendant  makes  default,  the  plaintiff  must  file 
proof  of  the  service  of  a  notice  of  trial,  and  then  may 
move  the  case.  If  the  allegations  of  the  complaint  are 
denied,  he  must  prove  them.  {Patten  v.  Hazewell,  34 
Barb.  421).  The  failure  of  either  party  to  appear  is  a 
waiver  of  his  right  to  trial  by  jury.  (Co.  Civ.  Proc.  § 
1009).  An  issue  formed  by  the  pleadings  cannot  be  sent 
to  the  sheriff's  jury  for  trial.  {Dolan  v.  Petty,  4  Sand. 
673;  Giberton  v.  Fleischel,  5  Duer,  652).  If  it  is  tried  by 
jury  the  trial  must  be  had  at  a  term  of  court  The  court 
may,  however,  send  it  to  a  referee  to  take  the  testimony 
and  report  the  facts  with  or  without  the  testimony,  to 
the  court  for  its  information.  (Co.  Civ.  Proc.  §  1015). 
If  a  hearing  is  had  before  a  judge-  he  must  assess  the 
plaintiff's  damages;  and  the  proceedings  upon  a  default 
are  substantially  like  the  proceedings  upon  trial. 

Sec.  2.  When  defaults  will  be  opened. 

The  rules  which  have  been  stated  in  a  former  section 
with  regard  to  opening  an  inquest  for  irregularity  or  as 
a  matter  of  favor,  apply  to  opening  a  default  which  has 
been  taken  when  a  case  has  been  reached  in  its  order 
The  regularity  of  the  default  will  be  presumed  ( Voorhis 
V.  French,  47  Super,  550);  and  the  party  moving  to  open 
a  default  for  irregularity  must  show  that  the  irregularity 
exists  and  what  it  is.  Where  a  default  was  taken  against 
one  of  two  defendants,  who  answered  separately  by  dif- 
ferent attorneys,  without  notice  of  trial  being  served 
upon  his  attorney,  it  was  held  to  be  irregular,  and  it  was 
opened.  {Seaman  v.  McBeynolds,  40  Super,  545).  The  fact 
that  a  motion  to  postpone  a  case  because  of  the  absence 
of  witness  has  been  denied,  is  not  necessarily  fatal  to  a 
motion  to  open  a  default  which  was  suffered  because  of 
the  absence  of  the  same  witness,  where  the  application 
to  open  a  default  is  opposed  on  new  papers  or  further 
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facts  than  those  presented  to  the  judge  at  the  circuit 
on  the  motion  to  postpone  the  case.  {Cahill  v.  Hilton, 
31  Hun,  114).  Usually,  however,  a  motion  to  open  a 
a  default  should  be  denied  where  the  judge  at  the 
circuit,  had  refused  to  postpone  a  case  for  the  same 
reason  for  which  the  default  is  sought  to  be  opened. 
(  Ward  r.  Ruckman,  23  How.  Pr.  330).  Where  a  motion 
to  postpone  a  case  was  denied  because  the  affidavit 
was  drawn  by  a  clerk  who  did  not  know  enough  to  prop- 
erly present  to  the  court  the  facts  then  known  to  exist 
as  grounds  for  postponement,  a  default  will  not  be 
opened  for  the  same  reason.  {Fake  v.  Edgerton,  6 
Duer,  653).  Where  a  default  is  set  aside  for  irregularity 
the  party  taking  the  default  will  be  charged  with  costs. 
Where  the  default  is  opened  as  a  matter  of  favor,  the 
terms  imposed  are  usually  payment  of  costs  of  the  term 
and  of  the  default  and  of  the  motion  to  open  it. 
{LeigMon  v.  Wuod,  17  Abb.  Pr.  177).  The  court  cannot 
upon  opening  a  default  as  a  matter  of  favor,  impose  as 
the  terms  of  granting  it  that  the  party  shall  waive  a  ma- 
terial Issue  in  the  pleadings.  {Horn  v.  Brennan,  46 
How.  Pr.  479).  The  court  may  impose  as  terms  the  pay- 
ment of  the  costs  of  the  action,  and  that  the  judgment 
entered  upon  the  default  shall  stand  as  security  but  such 
terms  are  severe  and  unusual.  It  is  not  improper,  how- 
ever, to  impose  them  if  it  appears  that  the  litigation  is 
not  in  good  faith.  {Brownell  v.  Rushman,  11  Rep. 
584).  If  defendant  be  shown  to  be  insolvent,  it  is  usual 
to  direct  that  the  judgment  already  entered  shall  stand 
as  security,  or  that  the  execution  and  levy  shall  stand  if 
one  has  been  made,  or  that  the  defendant  shall  give  secu- 
rity for  the  payment  of  the  judgment.  The  court  may 
also  impose  as  terms  of  opening  the  default,  that  the  party 
applying  for  it  shall  consent  to  an  immediate  reference 
or  a  speedy  trial.  {Delany  v.  Delany,  2  T.  &  C.  630). 
The  terms  -^vhich  shall  be  imposed  upon  opening  a  de- 
fault are  discretionary  with  the  court.  {Flannery  v. 
James,  18  Wkly.  Dig.  557),  The  party  against  whom 
the  default  has  been  taken,  may  appeal  from  so  much  of 
the  order  as  imposes  terms  upon  opening  it.  {Delany  v. 
Delany,  supra).    Whether  an  order  made  upon  the  ap- 
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plication  to  open  the  default  is  appealable  has  been  dis- 
cussed in  a  previous  section  on  inquests,  and  the  rules 
laid  down  there  are  applicable  to  this  article. 


CHAPTEE  XXX. 

TRIAL  OP   ISSUES  OF  LAW. 


ARTICLE  I.— Bringing  on  the  trial, 
ARTICLE  II.— Trial. 
ARTICLE  III.— Decision. 
ARTICLE  IV.— Judgment. 

ARTICLE  I. 

BRINGING  ON  THE  TRIAL. 

An  issue  of  law  arises  only  on  a  demurrer.  (Co.  Civ. 
Proc.  §  964).  The  rules  for  serving  notices  of  trial  where 
an  issue  of  law  has  been  joined,  and  for  putting  the  case 
on  the  calendar  will  be  found  in  Chapter  XXVIII,  ante. 
In  all  the  courts,  except  the  superior  court  of  Buffalo,  an 
issue  of  law  is  to  be  tried  by  the  court,  at  a  term  held  by 
one  judge  only,  unless  it  is  referred  (Co.  Civ.  Proc.  §  969); 
and  it  is  put  on  the  calendar  of  the  special  term  of  the 
court.  In  the  supreme  court  an  issue  of  law  may  be 
tried  at  the  special  term,  or  at  the  circuit  court.  (Co.  Civ. 
Proc.  §  976).  When  tried  in  a  circuit  court,  issues  of 
law  are  put  upon  the  calendar  after  the  issues  of  fact, 
and  are  not  usually  taken  up  until  after  the  issues  of 
fact  are  disposed  of.  (Co.  Civ.  Proc.  §  978).  At  special 
terms  of  the  court,  issues  of  law  have  the  preference 
over  issues  of  fact,  unless  the  judge  holding  the  term 
otherwise  directs.  In  the  supreme  court  an  issue  of  law 
may  be  tried  in  any  county  within  the  judicial  district 
embracing  the  county  where  the  issue  is  triable;  but 
after  the  trial,  the  decision  and  all  other  papers  relating  to 
the  trial  must  be  filed,  and  the  judgment  rendered  must  be 
entered  in  the  county  where  the  action  is  triable.     (Co. 
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Civ.  Proc.  §§  990,  991).  In  the  superior  court  of  the  city 
of  Buffalo  all  issues  of  law  are  tried  at  the  general  term. 
(Co.  Civ.  Proc.  §  297)  The  rules  stated  in  the  last  chap- 
ter for  setting  the  case  down,  and  for  bringing  it  on 
when  it  is  reached  apply  to  all  trials  of  issues  of  law 
When  an  issue  of  law  is  reached  on  the  calendar,  the 
party  who  has  noticed  it  for  trial,  may  move  it;  and  if  his 
adversary  is  not  present  he  is  entitled  to  take  his  default 
in  the  same  manner  as  though  it  were  an  issue  of  fact, 
upon  filing  proof  of  service  of  notice  of  trial. 

ARTICLE  II. 

TRIAL. 

The  trial  of  an  issue  of  law  is  simply  an  examination 
of  the  questions  raised  upon  demurrer.  No  proof  is  to 
be  taken  upon  it;  and  the  facts  which  are  stated  in  the 
pleading  demuired  to  or  which  have  been  stated  in  any 
previous  pleading  and  are  not  denied  in  the  pleading  de- 
murred to  are  assumed  to  be  true  for  the  purposes  of  the 
argument  The  party  demurring  must  furnish  to  the 
court  a  copy  of  the  pleadings,  which  include  the  demurrer 
and  all  previous  pleadings  {Oallt  v  Finch,  24  How.  Pr. 
193,  196)  He  is  not  called  upon  to  furnish  a  copy  of  his 
pleadings  to  his  adversary  (id)*  nor  need  he  serve  upon 
him  the  copy  of  the  pleadings  which  he  has  prepared  for 
the  court  The  trial  is  had,  either  upon  an  oral  argument 
at  the  term^  or  it  is  submitted  upon  written  proofs.  If 
oral  argument  is  had,  the  demurrant  opens  his  case,  the 
other  party  answers,  and  the  demurrant  replies.  The 
rules  prescribe  that  no  more  than  one  counsel  shall  be 
heard  upon  each  side  and  then  not  rnore  than  one  hour 
each,  except  when  the  court  shall  otherwise  direct. 
(Gren.  Eule,  46).  This  rule  however,  is  not  strictly  ob- 
served; but  the  court  allows  each  counsel  whatever  time 
may  be  necessary  fully  to  present  his  case.  If  the  de- 
murrer is  submitted  upon  written  arguments,  the  court 
usually  directs  the.  manner  of  such  submission,  and 
the  time  within  which  the  briefs  must  be  presented, 
30 
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AETICLE  III. 

DECISION. 

The  decision  must  be  in  writing.  (Co.  Civ.  Proc.  § 
1010).  The  provision  of  that  section  requiring  a 
■decision  to  be  made  within  twenty  days  after  the  final 
adjournment  of  the  term  where  the  trial  was  had, 
is  merely  directory.  {Burger  v.  Baker,  4  Abb.  Pr.  11; 
Lewis  V.  Jones,  13  Abb.  Pr.  427).  It  is  not  necessary 
to  state  in  the  decision  any  separate  findings  of  fact 
or  questions  of  law.  The  decision  simply  indicates  the 
disposition  made  of  the  demurrer.  It  also  directs 
the  final  or  interlocutory  judgment  which  is  to  be 
entered.  (Co.  Civ.  Proc.  §  1021).  A  formal  order  is 
usually  entered  upon  the  decision,  in  the  office  of  the 
■clerk  of  the  county  in  which  the  action  is  triable. 
Usually  the  decision  of  the  demurrer  is  simply  that  the 
party  succeeding  has  judgment  upon  the  demurrer  in  his 
favor,  with  leave  to  the  opposite  party  to  amend  the 
pleading  demurred  to,  or  to  withdraw  his  demurrer  and 
plead  over,  as  the  case  may  be,  on  the  payment  of  costs. 
Whether  or  not  leave  will  be  given  to  amend  or  to  with- 
draw the  demurrer  and  plead  over,  is  discretionary  with 
the  court.  If  the  demurrer  presents  a  fair  question  on 
the  merits  of  the  case,  such  leave  is  usually  allowed. 
If  the  pleading  has  already  been  once  demurred  to  and 
amended,  and  the  demurrer  which  has  been  interposed 
to  the  amended  pleading  is  sustained,  leave  to  amend  is 
usually  not  allowed.  {Lowry  v.  Inman,  6  Abb.  Pr.  IS".  S. 
394;  aff'd,  2  Swe.  117).  If  the  cause  of  action  or  defense 
which  is  demurred  to  cannot  be  good  in  any  event,  leave 
to  answer  or  amend  is  not  granted.  {Snow  v.  Fourth 
Nat.  BanTc,  7  Robt.  479;  Brown  v.  Tracy,  9  How.  Pr. 
93).  In  giving  leave  to  amend  no  discrimination  is  made 
against  what  are  known  as  unconscionable  defenses. 
{Gilchrist  v.  Gilchrist,  44  How.  Pr.  317;  Barnett  v. 
Meyer,  10  Hun,  109).  Where  an  interlocutory  judgment, 
is  directed  with  leave  to  the  party  in  fault  to  plead  anew 
or  amend,  or  permitting  the  action  to  be  divided  into 
two  or  more  actions,  and  no  other  issue  remains  to  be 
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disposed  of,  it  may  also  direct  the  final  judgment  to  be 
entered  if  the  party  in  fault,  fails  to  comply  with  any  of 
the  directions  given  or  terms  imposed.  (Co.  Civ.  Proc. 
§  1021).  If  a  demurrer  has  been  interposed  to  one  of 
several  causes  of  action  or  defenses,  and  issues  of  fact 
are  joined  as  to  the  other  causes  of  action  or  defenses,  it 
is  discretionary  with  the  court  whether  to  deny  costs  of 
the  demurrer  to  either  party,  or  to  award  costs  to  the  pre- 
vailing party  absolutely,  or  to  abide  the  event  of  the 
trial  of  the  issue  of  fact.  (Co.  Civ.  Proc.  §  3232).  In 
«uch  a  case,  it  is  proper  to  allow  costs  to  the  successful 
party  absolutely,  if  the  court  sees  fit  {Adams  v.  Ward, 
<60  How.  Pr.  288);  and  costs  when  allowed,  are  the  full 
costs  of  the  trial  of  an  issue  of  law.  {Van  Oelder  v. 
Yan  Oelder,  13  Hun,  118).  Where  the  demurrer  is  in- 
terposed to  the  whole  complaint,  or  to  the  whole  answer, 
the  party  succeeding  is  entitled,  either  absolutely  or  in 
the  discretion  of  the  court,  to  the  same  costs  as  he 
would  be  upon  the  trial  of  an  issue  of  fact.  (Co.  Civ. 
Proc.  §§  3228,  3229,  3230;  Van  Oelder  v.  Van  Oelder,  13 
Bun,  118). 

ARTICLE  IV. 

JUDGMENT. 

If  the  demurrer  is  to  the  whole  pleading  and  finally 
disposes  of  the  action,  and  no  amendment  is  allowed, 
final  judgment  should  be  ordered  for  the  party  succeed- 
ing. {Wightmanv.  Shankland,  18  How.  Pr.  79).  It  the 
demurrer  to  the  complaint  has  been  overruled,  and  final 
judgment  ordered  for  the  plaintiff,  it  cannot  be  more 
favorable  than  that  demanded  in  the  complaint.  {Alexan- 
der V.  Katte,  10  Abb.  N.  C.  449).  Where  a  demurrer 
does  not  finally  dispose  of  the  action,  because  leave  to 
amend  is  given,  if  there  is  no  other  issue  to  be  disposed 
of,  the  interlocutory  judgment  which  is  entered  should 
direct  what  the  final  judgment  shall  be,  if  the  successful 
party  fails  to  comply  with  the  conditions  of  the  amend- 
ment. (Co.  Civ.  Proc,  §  1021).  The  general  term  on 
affirmance  has  the  same  power  to  direct  the  final  judg 
ment  as  the  special  term  has.     {Smith  v.  Rathhun,  88  N. 
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Y.  660).  Under  the  Code  of  Procedure,  it  was  not  usual 
to  enter  the  interlocutory  judgment ;  but  the  practice 
was,  upon  the  decision  of  the  demurrer  to  enter  an  order 
in  accordance  with  the  decision,  and  not  to  enter  any 
judgment  until  the  party  had  become  entitled  to  a  final 
judgment  in  the  action.  The  Code  of  Civil  Procedure, 
however,  has  substituted  an  interlocutory  judgment  in 
the  place  of  a  simple  order  sustaining  or  affirming  the 
demurrer ;  and  such  judgment  must  now  be  entered  in 
the  case,  after  a  decision  of  the  demurrer  has  been  made. 
{Liegeois  v.  McCrackan,  22  Hun,  69  ;  Biggs  v.  Stewart, 
U  N.  Y.  St.  Eep.  695).  If  the  trial  of  a  demurrer 
has  been  had  before  a  referee,  and  it  is  a  case  whoro 
he  may  award  final  judgment,  he  may  make  the 
computation,  or  an  assessment,  or  take  an  account 
or  proof  of  a  fact,  for  the  purpose  of  enabling  him 
to  award  the  proper  judgment,  or  enabling  the  court 
to  carry  it  into  effect;  and  he  may  ascertain  and  fix 
damages  as  a  jury  may  do  upon  a  writ  of  inquiry.  (Co. 
Civ.  Proc.  §  1223).  If  the  trial  is  by  the  court,  and  the 
party  succeeding  is  entitled  to  final  judgment,  the  court 
may  send  the  case  to  a  referee  to  take  the  necessary 
proof  to  enable  final  judgment  to  be  entered,  or  it  may 
assess  the  damages  with  or  without  a  jury,  or  it  may  order 
a  writ  of  inquiry  to  assess  the  damages,  if  the  case  is  one 
in  which  the  damages  must  be  assessed  in  that  way. 
(Co.  Civ  Proc.  §§  1216,  1223).  If  final  judgment  is  not 
directed  by  tlie  decision,  and  the  successful  party  be- 
comes entitled  to  it  afterwards,  by  reason  of  his  adver- 
sary's failure  to  comply  with  the  terms  of  the  interlocu- 
tory judgment,  application  for  leave  to  enter  it  must  be 
made  by  a  motion.  (Co.  Civ.  Proc.  §§  1280,  1222;  Liegeois 
V.  McCrackan,  22  Hun,  69).  On  the  hearing  of  the 
motion  the  court  may  proceed  to  ascertain  the 
amount  of  damages  as  upon  a  default.  (Co.  Civ. 
Proc.  §  1223).  If  the  action  is  one  of  those  men- 
tioned in  section  four'  hundred  and  twenty  of  the 
Code  of  Civil  Procedure,  the  damages  are  to  be  assessed 
by  the  clerk  as  prescribed  in  that  section.  (Co.  Civ.  Proc. 
§  1222).  If  issues  of  fact  remain  to  be  disposed  of  after 
the.  trial  of  the  issues  of  law,  interlocutory  judgment 
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only  can  be  entered  after  the  trial  of  an  issue  of  law. 
(Co.  Civ.  Proc.  §  1021;  Liegeois  v.  McGrackan,  22  Hun, 
69)  If  several  issues  of  law  have  been  made,  an  inter- 
locutory judgment  cannot  be  entered  until  all  of  the 
issues  have  been  disposed  of  {Bobinson  v.  Hall,  35 
Hun,.  214).  If  a  demurrer  interposed  to  two  separate 
defenses  to  the  answer,  is  good  as  to  one  and  bad  as  to 
the  other,  the  defendant  is  not  entitled  to  judgment  on 
the  demurrer,  but  the  judgment  should  be  that  the  de- 
murrer is  sustained  as  to  one  defense  and  overruled  as  to 
the  other.  {Hollingshead  v.  Woodward.  35  Hun,  410). 
"Where  issues  of  fact  remain  to  be  tried  after  the  trial  of 
the  issues  of  law,  final  judgment  cannot  be  entered  in  an 
action,  until  all  the  issues  are  disposed  of.  {Brevoort  v. 
Brevoort,  40  Super.  211;  Oesterreiches  v.  Jones,  45  Hun, 
246).  An  interlocutory  judgment  may  award  costs 
of  the  trial  of  the  issues  of  law,  although  other 
issues  remain  to  be  tried;  and  such  costs  may 
be  awarded  either  absolutely,  or  to  abide  the  event  of  the 
action.  (Co.  Civ.  Proc.  §  3232;  Adams  v.  Ward,  60  How. 
Pr.  288;  Doelger  v.  O'RourJce,  12  Civ.  Pro.  R.  254). 
Several  cases  seem  to  hold  contrary  to  this,  but  those 
cases  were  either  decided  before  the  enactment  of  section 
thirty-two  hundred  and  thirty-two  of  the  Code,  or  they 
make  no  reference  to  that  section.  There  now  seems  to  be 
no  doubt;  whatever  may  have  been  the  rule  as  to  costs 
before  the  Code  of  Civil  Proceedure,  that  it  is  now  fixed 
as  stated  above  by  the  section  mentioned;  and  decisions  to 
the  contrary  are  not  the  law.  The  costs  are  to  be  taxed 
by  the  clerk-  and  they  are  the  usual  costs  before  notice 
of  trial,  and  after  notice  and  before  trial,  and  the  costs  of 
a  trial  of  an  issue  of  law.  {Adams  v.  Ward,  60  How.  Pr. 
288;  Van  Gelder  \.Van  Oelder,  13  Hun,  118).  The  costs 
may  be  collected  by  an  execution  issued  under  section 
seven  hundred  and  seventy-nine  of  the  Code.  (Co.  Civ 
Proc.  §  3233).  Failure  to  pay  the  costs,  operates  as  a  stay 
of  proceedings  in  an  action,  in  the  same  manner  as  the 
failure  to  pay  the  costs  of  a  motion.  (Co.  Civ.  Proc.  §§ 
Y7T,  3233).  If  leave  to  amend  is  granted,  an  interlocu 
tory  judgment  should  be  entered,  and  a  copy  of  the  judg 
ment  and  notice  of  its  entry  should  be  served  on  the.ad- 
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verse  party,  and  the  time  to  comply  with  the  conditions' 
there  mentioned  begins  to  run  from  the  service  of  a  copy 
of  the  notice  of  entry.  {Liegeois  v.  McCrackan,  22  Hun, 
69).  If  a  demurrer  has  been  overruled,  and  leave  to 
amend  or  to  withdraw  the  demurrer  on  terms  has  been 
given,  and  the  party  amends  or  serves  a  new  pleading, 
and  complies  with  the  terms,  the  demurrer  will  be  re- 
garded as  abandoned,  although  it  is  not  formally  with- 
drawn. {Greenwood  v.  Brink,  1  Hun,  22Y).  If  the  un- 
successful party  has  leave  to  amend,  or  to  withdraw  his 
demurrer  and  plead  over;  but  fails  to  do  so,  and  permit* 
final  judgment  to  be  entered,  he  is  concluded  by  his  elec- 
tion; and  leave  to  amend  or  plead  will  not  be  given  by 
the  appellate  court  upon  affirmance  ( Whiting  v.  The 
Mayor,  37  N.  Y.  600);  nor  will  it  be  given  on  motion  after 
affirmance  {Fisher  v.  Oould,  9  Daly,  144);  but  the  court 
of  appeals  has  power  to  give  leave  to  withdraw  the  de- 
murrer and  amend  after  affirmance  of  final  judgment. 
{Piper  V.  Hoard,  107  N.  Y.  73,  83).  Final  judgment  on 
a  demurrer  is  an  adjudication  of  all  the  questions  which: 
are  raised  by  it.     {Stanton  v.  King,  76  N.  Y.  585). 
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ARTICLE  I. 

FORMATION  OF  THE  JURY. 

SECTION. 

1.  Qualifications  of  trial  jurors. 

3.  Struck  jury. 

3.  Foreign  jury. 

4.  Drawing  jury. 

5.  Talesmen. 

6.  Challenges. 

Sec.  1.  Qualifications  of  trial  jurors. 

In  order  to  be  qualified  to  serve  as  a  trial  juror,  in  a 
court  of  record,  a  person  must  be: 

1.  A  male  citizen  of  the  United  States,  and  a  resident 
of  the  county. 

2.  Not  less  than  twenty-one,  or  more  than  sixty  years 
of  age. 

3.  Assessed,  for  personal  property,  belonging  to  him, 
in  his  own  right,  to  the  amount  of  two  hundred  and 
fifty  dollars;  or  the  owner  of  a  freehold  estate  in  real 
property,  situated  in  the  county,  belonging  to  him  in  his 
own  right,  of  the  value  of  one  hundred  and  fifty  dollars; 
or  the  husband  of  a  woman  who  is  the  owner  of  a  hk& 
freehold  estate,  belonging  to  her  in  her  own  right. 
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4.  In  the  possession  of  his  natural  faculties,  and  not 
infirm  or  decrepit. 

6.  Free  from  all  legal  exceptions;  of  fair  character;  of 
approved  integrity,  of  sound  judgment;  and  well  in- 
formed.    (Co.  Civ.  Proc.  §  1027. 

A  person  who  was  assessed  on  the  last  assessment-roll  of 
the  town,  for  land  in  his  possession,  held  under  a  contract 
for  the  purchase  thereof,  upon  which  improvements 
owned  by  him,  have  been  made,  to  the  value  of  one  hun- 
dred and  fifty  dollars,  is  qualified  to  serve  as  a  trial 
juror,  although  he  does  not  possess  either  of  the  qualifi- 
cations specified  in  subdivision  third  of  the  last  section, 
if  he  is  qualified  in  every  other  respect.  (Co.  Civ.  Proc. 
§  1028. 

To  qualify  one  to  serve  as  a  juror,  it  is  not  necessary 
that  he  should  be  assessed  for  property ;  it  is  sufficient 
that  he  owns  it.  {Kelley  v.  People,  65  N.  Y.  565). 
The  qualifications  of  trial  jurors,  as  given  by  section  ten 
hundred  and  twenty-seven  and  ten  hundred  and  twenty- 
eight,  above  cited,  are  those  required  for  jurors  for  courts 
of  record  throughout  the  state  generally.  The  statute 
requires  further  qualifications  of  persons  in  order  that 
they  may  serve  as  trial  jurors  in  the  city  and  county  of 
New  York.  These  quahfications  are  prescribed  in  sec- 
tion ten  hundred  and  seventy-nine  of  the  Code  of  Civil 
Procedure  ;  and  they  differ  from  the  qualifications  for 
jurors  in  the  state  at  large  in  that  the  age  is  extended 
from  sixty  to  seventy  years  ;  and  that  the  juror  must  be 
able  to  read  and  write  the  English  language  understand- 
ingly  and  be  intelligent.     (Co.  Civ,  Proc.  §  1079). 

A  person  dwelling  or  lodging  in  the  city  and  county  of 
New  York,  for  the  greater  part  of  the  time  between  the 
first  day  of  October  and  the  thirtieth  day  of  June  next 
thereafter,  is  a  resident  of  that  city  and  county,  within 
the  meaning  of  section  ten  hundred  and  seventy-nine  of 
the  Code  ;  and  it  is  not  necessary  that  he  should  have 
been  assessed,  or  should  have  voted  there.  (Co.  Civ. 
Proc.  §  1080). 

In  Kings  county,  as  well  as  in  the  county  of  New 
York,  it  is  required  of  a  person  to  qualify  him  to  serve 
as  a  trial  juror,  that  he  should  be  able  to  read  and  write 
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the  English  language  understandingly.  "  (Co.   Civ.  Proc. 
§  1126). 

Each  of  the  following  officers  is  disqualified  to  serve  as 
a  trial  juror : 

1.  The  governor  ;  the  lieutenant-governor  ;  the  gover- 
nor's private  secretary. 

2.  The  secretary  of  state;  the  comptroller  ;  the  state 
treasurer  ;  the  attorney -general ;  the  state  engineer  and 
surveyor ;  a  canal  commissioner  ;  an  inspector  of  state 
prisons  ;  a  canal  appraiser  ;  the  superintendent  of  public 
instruction ;  the  superintendent  of  the  bank  depart- 
ment ;  the  superintendent  of  the  insurance  department ; 
and  the  deputy  of  each  officer  specified  in  this  sub- 
division. 

3.  A  member  of  the  legislature,  during  the  session  of 
the  house,  of  which  he  is  a  member. 

4.  A  judge  of  a  court  of  record,  or  a  surrogate. 

5.  A  sheriff,  under-sheriff,  or  deputy-sheriff. 

6.  The  clerk  or  deputy-clerk  of  a  court  of  record.  (Co. 
Civ.  Proc.  §  1029). 

Each  of  the  following  persons,  although  qualified,  is 
entitled  to  exemption  from  service  as  a  trial  juror, 
upon  his  claiming  exemption  therefrom: 

1.  A  clergyman,  or  a  minister  of  any  religion  officiat- 
ing as  such,  and  not  following  any  other  calling. 

2  A  resident  officer  of,  or  an  attendant,  assistant, 
teacher,  or  other  person  actually  employed  in  a  state 
asylum  for  lunatics,  idiots  or  habitual  drunkards. 

3.  The  agent  or  warden  of  a  state  prison,  the  keeper 
of  a  county  jail,  or  a  person  actually  employed  in  a 
state  prison  or  county  jail. 

4.  A  practicing  physician  or  surgeon  having  patients 
requiring  his  daily  professional  attention. 

6.  An  attorney  or  counselor  at  law  regularly  engaged 
in  the  practice  of  the  law  as  a  means  of  a  livelihood. 

6.  A  professor  or  teacher  in  a  college  or  academy. 

7.  A  person  actually  employed  in  a  glass,  cotton,  linen, 
woolen  or  iron  manufacturing  company,  by  the  year, 
month  or  season. 

8.  A  superintendent,  engineer,  or  collector  on  a  canal, 
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authorized  by  the  law  of  the  state,  which  is  actually 
constructed  and  navigated. 

9.  A  master  engineer,  assistant  engineer,  or  fireman, 
actually  employed  upon  a  steam  vessel,  making  regular 
trips. 

10.  A  superintendent,  conductor,  or  engineer,  em- 
ployed by  a  railroad  company,  other  than  a  street  rail- 
road company,  or  any  operator  or  assistant  operator  em- 
ployed by  a  telegraph  company,  who  is  actually  doing 
duty  in  an  office,  or  along  the  railroad  or  telegraph  line 
of  the  company,  by  which  he  is  employed. 

11.  An  officer,  non-commissioned  officer,  musician  or 
private  of  the  national  guard  of  the  state,  performing: 
military  duty,  or  a  person  who  has  been  honorably  dis- 
charged from  the  national  guard,  after  five  years  service 
in  either  capacity. 

12.  A  person  who  has  been  honorably  discharged  from 
the  mihtary  forces  of  the  state,  after  seven  years  faith- 
ful service  therein.  But  in  order  to  eiititle  a  person  to 
exemption,  under  this  subdivision,  his  service  must  have 
been  performed  before  the  twenty-third  day  of  April, 
eighteen  hundred  and  sixty-two,  either  as  a  general  or 
staff  officer,  or  as  an  officer,  non-commissioned  officer, 
musician  or  private  in  a  uniformed  battalion,  companj^ 
or  troop  of  the  militia  of  the  state,  and  armed,  uniformed 
and  equipped  according  to  law ;  or  a  portion  thereof,  dur- 
ing that  period  and  in  that  capacity,  and  the  remainder 
since  the  twenty-third  day  of  April,  eighteen  hundred 
and  sixty- two,  as  a  member  of  the  national  guard  of  the 
state. 

13.  A  member  of  a  fire  company  or  fire  department 
duly  organized  according  to  law  of  the  state  and  per- 
forming his  duties  therein ;  or  a  person  who,  after  faith- 
fully serving  five  successive  years  in  such  a  fire  company 
or  fire  department,  has  been  honorably  discharged  there- 
from. 

14.  A  duly  licensed  engineer  of  steam  boilers,  actually 
employed  as  such. 

15.  A  person  otherwise  specially  exempted  by  law. 
(Co.  Civ.  Proc.  §  1030). 

The  evidence  of  the  right  to  exemption  as  prescribed 
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in  section  ten  hundred  and  thirty  of  the  Code,  is  as  fol- 
lows: 

1.  Under  sub-division  second  thereof,  the  certificate 
of  the  superintendent,  or  other  principal  officer  of  the 
asylum. 

2.  Under  sub-division  third  thereof,  the  certificate  of 
the  warden  or  other  principal  officer  of  the  state  prison, 
or  the  sheriff  of  the  county,  as  the  case  requires. 

3.  Under  sub-division  eleventh  thereof,  when  the  ap- 
plicant is  a  non-commissioned  officer,  musician  or  private, 
in  a  company  or  troop  of  the  national  guard,  the  certifi- 
cate of  the  commanding  officer  of  the  company  or  troop, 
accompanied  with  proof  by  affidavit  of  the  genuineness  of 
the  signature  thereto. 

4.  Under  the  last  clause  of  sub-division  eleventh,  or 
under  sub-division  twelfth  thereof,  in  the  discretion  of 
the  court,  the  discharge  of  the  person  from  military  ser- 
vice, if  it  shows  the  facts  entitling  him  to  exemption. 

5.  Under  the  first  clause  of  sub-division  thirteenth 
thereof,  where  the  applicant  is  under  the  rank  of  tore- 
man,  the  certificate  of  the  foreman,  or  other  chief  officer  of 
the  company  to  which  the  applicant  belongs,  accompan- 
ied with  proof,  by  affidavit,  of  the  genuineness  of  the 
signature  thereof. 

6.  Under  the  last  clause  of  sub-division  thirteenth 
thereof,  the  certificate  of  the  chief  engineer  of  the  fire  de- 
partment of  the  city  or  village  where  the  service  was  per- 
formed, or  the  mayor  or  president  of  the  city  or  village,  ac  - 
companied  with  proof,  by  affidavit,  or  acknowledgment, 
of  the  genuineness  of  the  signature  thereof,  which  cer- 
tificate so  proved,  accompanied  by  a  notice  endorsed 
thereon  that  that  the  applicant  claims  exemption  from 
jury  duty  for  a  period  specified  therein,  may  be  filed  in 
the  office  of  the  clerk  of  the  county  where  such  appli- 
cant resides.  From  the  date  of  such  filing,  such  appli- 
cant shall  not  be  liable  to  perform  any  jury  duty  in  the 
county  where  such  certificate  and  notice  are  filed,  during 
the  period  specified  in  such  notice;  and  the  county  clerk 
shall  thereupon  erase  the  name  of  such  applicant  from 
the  jury  lists,  and  destroy  the  ballot  before  drawing 
another  jury.      A  certificate  specified  in  sub-divisions 
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one,  two,  three  and  five  of  this  section,  must  be  dated 
within  three  months  prior  to  the  time  of  presenting  it 
and  filed  with  the  clerk  of  the  court  to  which  it  is  pre- 
sented. In  case  the  certificate  and  notice  provided  for 
in  sub-division  six  of  tliis  section,  is  not  filed  as  therein 
provided,  the  applicant  shall  not  be  entitled  to  exemp- 
tion for  any  cause  specified  in  the  last  clause  of  sub- 
division thirteen  of  section  one  thousand  and  thirty  of 
the  Code  of  Civil  Procedure.     (Co.  Civ.  Proc.  §  1031). 

In  the  county  of  New  "^ork,  in  addition  to  those  per- 
sons who  are  exempt  from  service  upon  juries  by  section 
ten  hundred  and  thirty  of  the  Code,  the  following  are 
also  exempt:  a  surgeon  dentist  having  patients  requiring 
his  daily  professional  attention,  and  not  following  any 
other  calling;  a  licensed  pharmaceutist  or  pharmacist 
while  actually  engaged  in  his  profession  as  a  means  of 
livelihood;  a  professor  or  teacher  in  a  public  school,  not 
following  any  other  calling;  a  licensed  pilot  actually  fol- 
lowing that  calling;  a  grand  juror  or  sheriff's  juror  for 
the  year,  selected  pursuant  to  law;  a  general  or  staff  ofla- 
cer  of  the  militia,  actually  performing  duty  as  such;  a 
person  who  is  physically  incapable  of  performing  jury 
duty  by  reason  of  severe  sickness,  deafness  or  other 
physical  disorder;  and  a  person  holding  ofiice  under  the 
fire  or  police  department  of  the  city;  or  otherwise  spec- 
ially exempt  by  law.     (Co.  Civ.  Proc.  §  1081). 

In  addition  to  those  persons  who  are  exempt  from 
jury  service  by  the  general  law  applicable  to  the  State  at 
large,  the  following  are  exempt  in  Kings  county;  a  pro- 
fessor or  teacher  in  a  private  school  for  the  instruction 
of  pupils  in  the  usual  branches  of  education,  not  follow- 
ing any  other  calling;  the  holder  of  an  ofiice  under  the 
United  States  or  the  State  or  the  county  of  Kings,  or  the 
city  of  Brooklyn,  or  any  town  in  Kings  county,  whose 
official  duties  at  the  time  prevent  his  attendance  as  a 
juror;  a  licensed  pilot  actually  following  that  calling;  a 
surgeon  dentist  having  patients  requiring  his  daily  pro- 
lessional  attention,  and  not  following  any  other  calling; 
a  general  or  staff  officer  of  the  militia,  actually  perform- 
ing duty  as  such;  a  person  who  is  physically  incapable 
of  performing  jury  duty  by  reason  of  severe  sickness, 
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deafness  or  other  physical  disorder;  a  person  belonging 
to  the  army  or  navy  of  the  United  States,  or  to  the  police 
force,  or  the  five  department  of  the  city  of  Brooklyn;  a 
person  othervi^ise  specially  exempt  by  law.  (Co.  Civ. 
Proc.  §  1127). 

The  right  to  be  excused  from  serving  as  a. juror  by 
reason  of  being  entitled  to  exemption  therefrom  is  not  a 
disqualification;  but  a  personal  privilege;  and  if  the 
juror  does  not  insist  upon  his  exemption,  he  is  qualified 
to  serve. 

The  court  must  discharge  a  person  from  serving  as  a 
trial  juror,  in  either  of  the  foUovping  cases: 

1.  Where  it  satisfactorily  appears  that  he  is  not 
qualified. 

2.  Where  it  satisfactorily  appears  that  he  is  exempt, 
and  he  claims  the  benefit  of  the  exemption. 

Where  a  person  is  discharged  for  either  of  the  causes 
specified  in  this  section,  the  clerk  must  destroy  the  bal- 
lot containing  his  name.     (Co  Civ.  Proc.  §  1032). 

Upon  satisfactory  proof  of  the  facts,  a  court  at  the 
term  to  which  a  person  is  returned  as  a  trial  juror,  must 
excuse  him  from  serving  during  the  whole  or  a  portion 
of  the  term,  in  either  of  the  following  cases: 

1.  Where  he  is  a  justice  of  the  peace,  or  executes  any 
other  civil  office,  the  duties  of  which  are,  at  the  time, 
inconsistent  with  his  duties  as  a  juror. 

2.  Where  he  is  a  teacher  in  a  school,  actually  em- 
ployed and  serving  as  such. 

3.  Where,  for  any  other  reason,  the  interests  of  the 
public,  or  of  the  juror,  will  be  materially  injured  by  his 
attendance;  or  his  own  health,  or  the  health  of  a  mem- 
ber of  his  family,  requires  his  absence;  or  he  is  tempora- 
rily incapacitated,  for  any  reason,  from  properly  dis- 
charging the  duties  of  a  juror. 

Where  a  person  is  excused,  in  either  of  the  cases  spe- 
cified in  this  section,  the  ballot  containing  his  name  must 
be  returned  to  the  box  from  which  it  was  taken.  (Co. 
Civ.  Proc.  §  1038). 

The  court  may,  in  its  discretion,  excuse  any  person 
drawn  as  a  juror,  from  service,  for  the  whole  or  any 
portion  of  the  term,  although  he  is  qualified  and  not  ex 
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empt;  and.  for  any  cause  which  is  satisfactory  to  the 
court.     {Ferris  v.  People,  48  Barb.  17). 

Sec.  S.  Struck  jury. 

Where  it  appears  to  the  court,  that  a  fair  and  impar- 
tial trial-  of  an  issue  of  fact,  triable  by  a  jury,  joined  in 
an  action,  pending  in  the  supreme  court,  or  in  a  superior 
city  court,  cannot  be  had  without  a  struck  jury,  or  that 
the  importance  or  intricacy  of  the  case  requires  such  a 
jury,  the  court  must  make  an  order,  upon  notice,  direct- 
ing a  special  jury  to  be  struck,  for  the  trial  of  the  issue. 
The  order  must  specify  the  term,  and  it  may  specify  a 
particular  day  in  the  term,  when  the  jurors  must  attend. 
(Co.  Civ.  Proc.  §  106.S). 

The  application  for  a  struck  jury  must  be  made  at 
special  term  by  motion,  upon  like  notice  and  in  the  same 
manner  as  other  motions  are  made  in  an  action.  The 
court  may  order  the  jury  to  be  struck,  if  it  appears 
either  that  a  fair  or  impartial  trial  cannot  be  had,  or 
that  the  action  is  either  important  or  intricate.  It  is  not 
necessary  that  it  should  be  both  important  and  intricate 
to  entitle  a  party  to  have  a  struck  jury.  {Spencer  v. 
Sampson,  1  Cai.  497).  The  affidavit  upon  which  the 
motion  is  made  must  show  specifically  the  facts  which 
establish  that  the  cause  is  either  intricate  or  important, 
and  which  are  claimed  to  give  the  right  to  a  struck  jury. 
{Manhattan  Co.  v.  Lydig,  2  Cai.  380  ;  Livingston  v. 
Columbian  Ins.  Co.,  id.  28).  Although  there  is  no  dis- 
pute with  regard  to  the  facts,  yet  a  struck  jury  will  not 
be  granted,  unless  the  court  can  see  by  the  affidavit  that 
the  case  is  one  of  those  in  which  it  is  proper,  (id).  An 
order  for  a  struck  jury  is  made  with  great  reluctance, 
and  only  in  very  extreme  cases,  where  the  court  can  see 
that  it  is  essential  for  the  protection  of  the  rights  of  the 
applicant.  {People  v.  McGuire,  43  How.  Pr.  67  ;  Walsh 
T.  Sun  Mutual  Ins.  Co.,  2  Eobt.  646). 

In  the  following  cases  it  has  been  held  that  it  was 
proper  to  order  a  struck  jury  for  the  trial  of  a  case  : 
where  the  action  was  by  the  attorney-general  for  a  libel 
against  him,  in  his  official  capacity  {Spencer  v.  Sampson, 
1  Cai.   498)  ;  but  where  the  words  were  not  spoken  of 
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him  in  his  official  capacity,  a  struck  ]ury  was  denied. 
{TJiomas  v.  Croswell,  4  John.  491).  To  entitle  the 
plaintiff  in  an  action  of  libel  to  a  struck  jury,  it  is  not 
necessary  that  he  should  be  an  officer,  in  the  strict  sense 
of  the  word ;  where  he  holds  a  place  of  high  public  trust 
and  confidence,  and  is  libeled  in  relation  to  his  official 
■capacity,  it  is  a  case  of  importance,  as  the  people  have  a 
deep  interest  in  the  character  of  their  officers  and  magis- 
trates ;  and  in  such  a  case  a  struck  jury  will  be  granted 
{Thomas  v.  Bumsey,  4  John.  482) ;  but  it  will  not  be 
granted  where  the  libel  is  against  the  plaintiff  in  his 
official  capacity,  §,s  an  officer  of  any  other  country. 
{Genet  v.  Mitchell,  4  John.  186).  In  an  action  brought 
by  a  turnpike  company  against  the  defendant,  for  open- 
ing a  highway  to  avoid  the  payment  of  tolls  on  the  turn- 
pike, a  struck  jury  was  allowed  on  the  application  of  the 
plaintiff,  on  the  ground  that  the  public  had  an  interest 
in  the  question,  and  it  was,  therefore,  important.  {New- 
Windsor  Turnpike  Co.  V.  Ellison,  1  John.  141).  Where 
it  appeared  by  the  affidavit  of  counsel  that  the  cause  was 
important,  and  that  a  large  sum  was  depending  in  the' 
case,  a  struck  jury  was  granted.  {Livingston  v.  Smith, 
1  John.  141).  But  where  it  was  asked  for  because  the 
United  States  was  interested  m  the  result  of  the  action, 
it  was  refused  ;  the  court  saying  that  a  case  is  not  neces- 
sarily important  because  of  the  rank  or  position  of  the 
parties  litigant,  unless  there  is  some  question  involved 
in  which  the  public  is  interested.  {Hartshorn  v.  Gelston, 
3  Cai.  84).  Although  it  appeared  that  the  controversy 
grew  out  of  a  litigation  between  the  plaintiff  and  the 
pubhc  officers  of  a  village  in  regard  to  the  improvement 
of  a  street,  and  it  was  probable  that  a  large  majority  of 
the  jurors  would  be  drawn  from  the  village,  a  struck 
jury  was  refused.  {Patchin  v.  Sands,  10  Wend.  570). 
Por  many  years  it  has  been  unusual  to  direct  a  special 
jury  to  be  struck  for  the  trial  of  cases ;  and  it  is  now 
practically  disused  in  this  state. 

Unless  the  order  specifies,  or  directs  the  officer,  who  is 
to'strike  the  jury,  to  fix  a  time  for  the  parties  to  attend, 
the  party  obtaining  it  must  give  at  least  eight  days'  no- 
tice of  the  time  when  he  will  attend,  before  the  clerk  of 
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the  county  in  which  the  action  is  triable,  or,  if  it  is  tri- 
able in  the  city  and  county  of  New  York,  or  the  county 
of  Kings,  before  the  commissioner  of  jurors,  or,  if  it  is 
triable  in  the  superior  court  of  Buffalo,  before  the  clerk 
of  that  court,  for  the  purpose  of  having  the  jury  struck, 
(Co.  Civ.  Proc.  §  1064). 

At  the  time  appointed,  the  clerk,  or,  in  his  absence^ 
the  deputy -clerk,  or  the  commissioner,  as  the  case  re- 
quires, must  attend  at  his  office,  with  the  original  lists  or 
books,  filed  or  kept  in  his  office,  as  required  by  law,  con- 
taining the  names  of  the  persons  who  are  then  liable  to 
serve  as  trial  jurors;  and,  in.  the  presence  of  the  parties, 
or  their  attorneys  or  counsel,  must  strike  a  trial  jury,  as 
foUows: 

1.  The,  clerk,  deputy -clerk,  or  commissioner,  must  se- 
lect from  the  lists  or  books,  the  names  of  forty-eight  per- 
sons, whom  he  deems  most  indifferent  between  the 
parties,  and  best  qualified  to  try  the  issue;  and  must 
make  and  certify  a  list  of  those  names. 

2.  The  party,  on  whose  application  the  special  jury 
was  directed  to  be  struck,  or  his  attorney  or  counsel, 
may  then  first  strike  from  the  list  one  name;  the  adverse 
party  or  his  attorney,  or  counsel,  may  then  strike  there- 
from one  name ;  and  so  alternately,  until  each  party  has 
stricken  out  twelve  names. 

3.  If  either  party  fails  to  attend,  at  the  time  and  place 
of  striking  the  jury,  or  neglects  to  strike  out  a  name, 
the  clerk,  deputy-clerk,  or  commissioner,  must  strike  for 
him. 

4.  The  cierk,  deputy-clerk,  or  commissioner,  must 
thereupon  make  out  a  list  of  the  names  of  the  twenty- 
four  persons  not  stricken  out,  and  must  certify  that  it  is  a 
correct  list  of  the  persons,  drawn  to  serve  as  jurors,  pur- 
suant to  the  order  of  the  court.  He  must  immediately 
dehver  the  list  so  certified,  and  a  certified  copy  of  the 
order,  to  the  sheriff  of  the  county  If  the  list,  from  any 
ward  or  town,  cannot  be  found,  the  clerk  must  make  a 
new  list  from  the  ballots  then  in  use  for  jurors  for  that 
ward  or  town,  and  must  use  that  hst,  upon  striking  the 
jury,  in  place  of  the  original  list.  (Co.  Civ.  Proc.  §  1065). 

The  sheriff  must  notify  the  persons  whose  names  are 
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contained  in  the  list,  and  must  return  the  names  of  those 
notified,  to  the  term  at  which  they  are  required  to  attend, 
as  prescribed  by  law  for  notifying  and  returning  ordinary 
trial  jurors.     (Co.  Civ.  Proc.  §  1066). 

From  the  persons  so  notified  and  attending,  a  jury 
must  be  formed  for  the  trial,  and  the  issue  must  be  tried, 
as  prescribed  in  this  chapter  with  respeet  to  an  ordinary 
jury  trial.  The  court  has  the  same  power  to  excuse  or 
discharge  a  juror,  and  to  cause  additional  jurors  to  be 
drawn,  or  talesmen  to  attend,  as  upon  an  ordinary  jury 
trial.  But  the  court  may,  in  its  discretion,  set  aside  an. 
additional  juror  s(?  drawn,  or  a  talesman,  upon  the 
objection  of  either  party,  without  a  formal  challenge. 
(Co.  Civ.  Proc.  §  1067) 

Where  it  appears  that  the  sheriff  is  interested  in  the 
result  of  the  action,  the  jury  must  be  notified  by  the 
coroner  {People  v.  Tweed,  50  How.  Pr.  280;  11  Hun, 
195).  The  court  may  set  aside  a  struck  jury  for  irregu- 
larity, and  order  a  new  jury  to  be  struck.  {People  v 
Dillon,  17  Hun,  1).  If  it  appears  to  the  court  to  which 
an  application  for  a  special  jury  is  made,  that  the  clerk, 
or  the  commissioner  of  jurors,  as  the  case  may  be,  is 
interested  in  the  action,  or  is  related  to  either  of  the 
parties,  or  is  not  indifferent  between  them,  the  court 
must  appoint  two  disinterested  persons  to  strike  the  jury 
and  the  court  may,  in  its  discretion,  in  any  case,  appoint 
two  such  persons  to  strike  such  jury;  the  persons  so  up- 
pointed  possess,  for  the  purposes  of  the  action,  all  the 
powers  conferred,  in  such  case,  upon  the  clerk  or  the 
commissioner  of  jurors.     (Co.  Civ.  Proc.  §  1068). 

The  expense  of  striking  a  special  jury  must  be  paid  by 
the  party  applying  for  it,  and  shall  not  be  taxed  in  the 
costs  of  the  action.     (Co.  Civ.  Proc.  §  1069). 

Sec.  3.  Foreign  jury. 

Where  there  is  reason  to  apprehend  partiahty  from 
any  jury  that  can  be  summoned  from  the  county  in 
which  the  venue  is  laid,  either  party  may  apply  for  a 
foreign  jury;  that  is,  a  jury  from  another  or  foreign 
county.  (1  Burrill's  Prac.  211).  As  the  court  has  power 
33 


"250  PRACTICE. 

to  change  the  place  of  trial  from  any  county,  where  it 
appears  that  a  fair  and  impartial  trial  cannot  be  had  in 
that  county,  or  to  promote  the  ends  of  justice,  the  neces- 
sity for  a  foreign  jury  has  entirely  ceased;  and  applica- 
itions  for  it  are  almost  entirely  unknown. 

The  application  is  made  upon  an  affidavit  showing  the 
facts  which  are  relied  upon  to  entitle  the  party  to  it,  and 
at  a  special  term  in  the  same  way  as  any  other  non- 
enumerated  motion. 

Where  an  order  for  a  trial  by  a  foreign  jury  is  made, 
a  certified  copy  thereof  must  be  delivered  to  the  sheriff 
of  the  county,  from  which  it  is  to  be  drawn;  who  must 
give  notice  thereof  to  the  clerk  of  that  county,  and  also, 
in  the  city  and  county  of  New  York,  or  the  county  of 
Kings,  to  the  commissioner  of  jurors,  at  least  twenty 
days  before  the  first  day  of  the  term,  at  which  the  foreign 
jury  is  required  to  attend.     (Co.  Civ.  Proc.  §  1070). 

The  clerk,  or,  in  the  county  of  Kings,  the  commis- 
sioner, to  whom  the  notice  is  given,  must  draw  the 
names  of  twenty-four  persons,  in  the  same  manner,  and 
in  presence  of  the  same  officers,  as  prescribed  by  law, 
vdth  respect  to  ordinary  trial  jurors;  except  that  notice 
of  the  drawing  need  not  be  published.  A  certified  list  of 
the  names  drawn  must  be  delivered  to  the  sheriff,  who 
must  notify  each  person  drawn,  and  make  a  return,  as 
in  an  ordinary  case.     (Co.  Civ.  Proc.  §  lOYl). 

Sec.  4.  Dra'wing  jury 

At  the  opening  of  a  term  of  a  court  of  record  at  which 
issues  of  fact  are  to  be  tried  by  jury,  the  clerk  must 
cause  ballots,  uniform  as  nearly  as  may  be,  in  appear- 
ance, to  be  prepared,  by  writing  the  name  of  each  per- 
son, returned  to  the  term  as  a  trial  juror,  with  his  proper 
additions,  on  a  separate  piece  of  paper.  He  must  roll 
up  or  fold  each  ballot,  in  the  same  manner,  as  nearly  as 
may  be,  so  as  to  resemble  the  others,  and  so  that  the  name 
is  not  visible.  The  ballots  must  be  deposited  in  a  suffi- 
cient box,  from  which  they  must  be  drawn  as  prescribed 
in  sections  eleven  hundred  and  sixty-three  to  eleven  hun- 
dred and  eighty  inclusive,  of  the  Code  of  Civil  Proced- 
ure.    (Co.  Civ.  Proc.  §  1163). 
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When  an  issue  of  fact  to  be  tried  by  a  jury,  is  brought 
to  trial,  the  clerk,  under  the  direction  of  the  court,  must 
openly  draw  out  of  the  box,  as  many  of  the  ballots  one 
after  another  as  are  sufficient  to  form  a  jury.  (Co.  Civ. 
Proc.  §  1164). 

Before  the  first  ballot  is  drawn,  the  box  must  be 
<;losed  and  weU  shaken,  so  as  thoroughly  to  mix  the  bal- 
lots; and  the  clerk  must  draw  each  ballot  without  seeing 
the  name  written  on  any  of  them,  through  an  aperture, 
made  in  the  hd  of  the  box,  large  enough  only  to  admit 
his  hand  conveniently.     (Co.  Civ.  Proc.  §  1166). 

The  first  twelve  persons  who  appear,  as  their  names 
are  drawn  aud  called,  and  approved  as  indifferent  be- 
tween the  parties,  and  not  discharged  or  excused,  must 
be  sworn,  and  constitute  the  jury  to  try  the  issue.  Per- 
sons shall  be  disqualified  from  sitting  as  jurors,  if  related 
by  consanguinity  or  affinity  to  a  party  to  the  issue,  in  the 
same  cases  in  which  judges  are  disqualified.  The  party 
related  to  the  juror  must  raise  the  objection  before  the 
case  is  opened;  but  any  other  party  to  the  issue  may 
raise  the  objection  within  six  months  from  the  date  of 
verdict.     (Co.  Civ.  Proc.  §  116"6). 

The  ballots,  containing  the  names  of  the  jurors  so 
.sworn,  must  be  then  deposited  in  another  box,  and  there 
kept,  apart  from  the  other  ballots,  until  that  jury  is  dis- 
-charged.     (Co.  Civ.  Proc.  §  1167). 

After  that  jury  is  discharged,  the  ballots  containing 
their  names  must  be  again  rolled  up  or  folded,  as  pre- 
scribed in  section  eleven  hundred  and  sixty -three  of  the 
Code,  and  returned  to  the  box,  from  which  they  were  first 
taken;  and  the  same  course  must  be  pursued,  as  often 
as  an  issue  is  brought  to  trial  by  a  jury.  (Co.  Civ.  Proc. 
§  1168). 

The  ballot,  containing  the  name  of  a  juror,  who  is 
absent,  when  his  name  is  drawn  or  called,  or  set  aside, 
or  excused  from  serving  on  that  trial,  must  be  again 
rolled  up  or  folded,  in  the  same  manner  as  before,  and 
returned  to  the  box,  containing  the  undrawn  ballots,  as 
soon  as  the  jury  is  sworn.     (Co.  Civ.  Proc.  §  1169). 

If  an  issue  is  brought  to  trial  by  a  jury,  while  a  jury 
is  empanelled  in  another  cause,  at  the  same  term,  and 
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not  then  discharged,  the  court  may  order  a  jury,  for  the 
trial  of  that  issue,  to  be  drawn  out  of  the  box  contain- 
ing the  ballots  then  undrawn ;  but,  in  any  other  case, 
the  ballots,  containing  the  names  of  all  the  trial  jurors, 
returned  at,  and  attending  the  term,  must  be  placed  to- 
gether in  the  same  box,  before  a  jury  is  drawn  there- 
from.    (Co.  Civ.  Proc.  §  1170). 

Where  a  juror  who  was  summoned  did  not  attend,  but 
another  person  whose  name  was  not  on  the  panel  answered 
when  the  name  of  the  juror  was  called,  and  served  during 
trial,  all  parties  being  ignorant  of  the  fact,  a  verdict  was 
set  aside  as  that  of  eleven  men  only.  {Dayton  v.  Church, 
T  Abb.  N.  C.  367).  All  the  jurors  who  attend  at  a  term 
are  usually  sworn  generally  at  the  opening  of  the  court 
in  civil  cases.  Such  a  course  is  proper,  and  when  they 
have  been  so  sworn,  it  is  not  necessary  that  they  should 
be  afterwards  sworn  as  they  are  called  in  each  case  {Peo- 
ple V.  Albany  Common  Pleas,  6  Wend.  548);  but  although 
they  have  been  sworn  generally  at  the  opening  of  a 
term,  it  is  the  right  of  either  party  to  have  the  jurors 
drawn  to  try  his  case  sworn  in  that  particular  case,  if  he 
desires.  {Hardenburgh  v. '  Crary,  15  How.  Pr.  307).  So, 
if  the  jurors,  or  any  of  them,  are  not  sworn,  the  verdict 
is  not  void,  nor  is  it  irregular,  if  neither  party  requests 
that  they  shall  be  sworn  {Jenkins  v.  City  of  Hudson,  16 
Abb.  N.  C.  137);  unless  it  appears  that  the  party  com- 
plaining has  been  injured  by  the  neglect  to  swear  the 
jurors.  {Hardenburgh  v.  Crary,  supra;  Co.  Civ.  Proc.  | 
721,  subd.  12). 

Sec.  5.  Talesmen. 

If  a  sufficient  number  of  jurors,  duly  drawn  and  noti 
fied,  do  not  attend,  or  cannot  be  obtained,  to  form  a  trial 
jury,  the  court  may,  in  any  county  except  Westchester, 
direct  the  sheriff  to  require  the  attendance  of  such  a. 
number  of  talesmen,  from  the  bystanders,  or  from  the 
county  at  large,  qualified  to  serve  as  trial  jurors,  as  it 
deems  sufficient  for  the  purpose.  In  Westchester  county, 
the  court  must  direct  the  sheriff  to  draw  a  sufficient 
number  of  ballots  from  the  first  box  specified  in  section 
ten  hundred  and  thirty-eight  of  the  Code,  if  there  is  not  a 
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sufficient  number  of  ballots  remaining  therein,  to  draw 
the  residue  from  the  second  box,  specified  in  section  ten 
hundred  and  fifty-one  of  this  act  In  any  other  county, 
except  New  York  and  Kings,  it  may,  in  its  discretion, 
instead  of  directing  him  to  require  talesmen  to  attend, 
direct  him  to  draw  a  sufficient  number  of  ballots  from 
the  third  box,  specified  in  section  ten  hundred  and  fifty- 
tw^o  of  this  act.  In  either  case,  the  sheriff  must  notify 
the  persons  thus  drawn  to  attend  forthwith,  or  upon  a 
day  fixed  by  the  court.  If,  for  any  reason  a  sufficient 
number  of  Jurors  to  try  the  issue  is  not  obtained,  from 
the  persons  notified,  under  an  order  made  as  prescribed 
in  this  section,  the  court  may  make  another  order,  or 
successive  orders,  until  a  sufficient  number  is  obtained; 
and  in  making  each  order,  the  court  may  exercise  the 
same  discretion,  as  in  making  the  first  order.  (Co.  Civ. 
Proc.  §  1171). 

In  any  countyj  except  New  York,  Kings,  or  West- 
chester, the  court  may  also  direct  the  sheriff  to  require 
the  attendance  of  such  a,  number  of  qualified  talesmen, 
for  the  trial  of  an  issue  of  fact,  as  it  deems  sufficient 
where,  by  reason  of  one  or  more  juries  being  empanelled, 
or  for  any  other  reason,  no  ballot  remains  undrawn;  or 
where,  in  consequence  of  jurors  being  set  aside,  a  juror 
cannot  be  obtained,  for  the  trial  of  that  issue,  frorn  the 
list  of  those  returned.     (Co.  Civ.  Proc.  §  1172). 

If,  in  a  case  specified  in  the  last  two  sections,  the  sheriff 
is  a  party  to  the  issue,  the  court  must  appoint  a  disin- 
terested person,  to  act  in  place  of  the  sheriff.  For  that 
purpose,  the  person  so  appointed  possesses  all  the  powers, 
and  is  subject  to  all  the  duties  and  liabilities  of  the  sheriff, 
with  respect  to  the  matters  specified  in  those  sections. 
(Co.  Civ  Proc.  §  1173). 

The  sheriff,  or  person  appointed  by  the  court,  must 
notify  the  requisite  number  of  persons  to  attend,  and 
make  return  thereof,  as  prescribed  in  section  ten  hun- 
dred and  forty-eight  of  this  act,  except  that  each  person 
must  be  required  to  attend  forthwith.  Each  person  so 
notified  must  attend  forthwith,  and,  unless  excused  by 
the  court  or  set  aside,  must  serve  as  a  juror  upon  the 
trial.     For  a  neglect  or  refusal  so  to  do,  he  may  be  fined. 
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in  the  same  manner  as  a  trial  juror,  regularly  drawn  and! 
notified,  as  prescribed  in  this  chapter;  and  he  is  subject 
to  the  same  exceptions  and  challenges,  as  any  other  trial 
juror.     (Co.  Civ.  Proc.  §  1174). 

It  is  not  a  valid  objection  to  a  jury,  procured  as  pre- 
scribed in  the  last  four  sections,  that  it  contains  none  of 
the  jurors  originally  returned  to  the  term,  or  is  only 
partially  composed  of  such  jurors.  (Co.  Civ.  Proc.  § 
1175). 

The  sheriff  cannot  summon  talesmen  in  an  action  in 
which  he  is  a  party.  {Howe  v.  Brundage,  1  T.  &  C.  429). 
In  such  a  case  the  coroner  may  be  directed  to  summon 
them.  {People  v.  Tweed,  60  How.  Pr.  280;  11  Hun,  195). 
Talesmen  can  only  be  summoned  for  a  single  trial,  and 
not  for  the  whole  term.  {Shields  y,  Niagara  Co,  Sav. 
Bank,  3  Hun,  477). 

Sec.  6.  Challenges. 

On  the  appearance  of  a  full  jury  in  the  box,  but  not 
before,  either  party  may  interpose  a  challenge  to  any  or 
all  of  the  jurors.  A  challenge  interposed  before  the 
box  is  full  is  premature.  {The  King  y  Edmonds,  4  B.  & 
Aid.  471).  There  is  no  settled  practice  as  to  who  shall 
first  challenge;  but  the  party  who  challenges  is  entitled 
to  have  his  challenge  first  tried.  (1  Burrill's  Prac,  455). 
The  more  convenient  practice  seems  to  be  to  require  the 
plaintiff  first  to  interpose  any  challenges  he  may  have  to 
the  jury,  and  to  continue  until  he  has  become  satisfied; 
then  to  require  the  defendant  to  interpose  his  challenges, 
and  to  continue  until  he  has  no  further  challenges;  and 
if  the  plaintiff  desires  to  interpose  any  challenges  tO' 
jurors  who  have  been  called  after  he  first  announced 
himself  satified  with  the  jury,  to  give  him  an  opportunity 
to  do  so. 

An  objection  to  the  qualifications  of  a  juror  is  avail- 
able only  upon  a  challenge.  (Co.  Civ.  Proc.  §  1180). 
There  are  two  classes  of  challenges;  first,  to  the  array, 
and  second,  to  the  polls.  There  are  three  kinds  of  chal- 
lenges to  the  poUs;  for  principal  cause,  for  favor,  and 
peremptory. 
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Sub-division  1.— Challenge  to  the  Array. 

A  challenge  to  the  array  is  an  objection  to  all  the 
jurors  returned  by  the  sheriff,  collectively.  (Co.  Lit.  156, 
158).  It  is  an  exception  to  the  whole  panel  in  which  the 
jury  are  arrayed  or  set  in  order  by  the  sheriff  in  his 
return;  and  it  is  founded  upon  some  partiality  or  de- 
fault in  the  sheriff,  or  his  under  sheriff,  or  the  clerk  who 
arrayed  the  panel.  (3  Blackstone's  Com.  359-  Pringle 
V,  Huse,  1  Cow.  432,  note,  p.  436). 

A  challenge  to  the  array  must  be  taken  before  a  chal- 
lenge is  made  to  the  poll,  and  it  is  waived  if  taken  after 
that  time.  {People  v.  M^Kay,  18  John.  212).  It  must 
be  taken  before  the  jury  is  empanelled  and  sworn  in  the 
case,  or  it  is  waived.  {Mayor,  etc.  v.  Mason,  4  E.  D. 
Smith,  142,  152).  A  challenge  to  the  array  is  not  now 
usual  in  civil  cases,  although  it  still  may  be  taken.  It 
must  be  in  writing  and  it  must  set  forth  the  grounds  of 
the  challenge  with  certainty  and  precision.  {Pringle  v. 
Huse,  1  Cow.  432,  note,  p.  439).  It  need  not  be  verified. 
{Cox  V.  People,  80  N.  Y.  500).  It  is  a  good  cause  of 
challege  that  the  clerk  selected  the  jury  instead  of  draw 
ing  them  by  lot.  {Gardner  v.  Turner,  9  John.  260).  It 
is  not  a  good  cause  of  challenge  to  the  array  in  an  action 
in  a  court  of  record,  that  the  officer  who  drew  them  is  a 
party  to  or  interested  in  the  action,  or  counsel  or  attor- 
ney for,  or  related  to  a  party.     (Co.  Civ.  Proc.  §  1177). 

It  is  not  a  good  cause  of  challenge  to  the  panel 
or  array  of  trial  jurors,  in  an  action  in  a  court  of  record, 
that  they  were  notified  to  attend  by  an  officer,  who  is  a 
party  to,  or  interested  in,  the  action,  or  related  to  a 
party;  unless  it  is  alleged  in  the  challenge,  and  is  estab- 
lished, that  one  or  more  of  the  jurors  drawn  were  not 
notified,  and  that  the  omission  was  intentional.  (Co.  Civ. 
Proc.  §  1178.) 

In  a  penal  action,  in  a  court  of  record,  or  not 
of  record,  to  recover  a  sum  of  money,  it  is  not  a  good 
cause  of  challenge  to  a  trial  juror,  or  to  an  officer  who 
notified  the  trial  jurors,  that  the  juror  or  the  officer  is 
liable  to  pay  taxes,  in  a  city,  town,  or  county,  which 
may  be  benefited  by  the  recovery.  (Co.  Cive.  Proc.  § 
1179.) 
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It  is  not  cause  of  challenge  that  two  juries  were  drawn 
at  the  same  time,  if  the  two  sets  of  names  were  kept 
separate.  {Crane,  v.  Dygert,  4  Wend.  675).  A  challenge 
to  the  array  will  not  lie  because  the  act  under  which  the 
officer  was  appointed,  who  selected  the  panel,  was  uncon- 
stitutional, if  the  jury  was  drawn  by  a  de  facto  officer. 
{Carpenter  v.  People,  64  N.  Y.  483).  The  question  of 
the  title  of  the  public  officer  who  drew  the  jury  cannot 
be  raised  in  that  collateral  manner  It  is  not  a  ground  of 
challenge  to  the  array  that  there  have  been  placed  on 
the  list  of  the  jury,  the  names  of  persons  which  had  been 
stricken  off  in  a  previous  action  between  the  same  par- 
ties ;  there  being  no  evidence  of  partiality  or  bias. 
{People  V.  Tweed,  50  How.  Pr.  280).  Nor  is  it  a  good 
ground  that  one  name  upon  the  list  certified  by  the  officer 
appointed  to  draw  the  jury,  does  not  appear  upon  the 
list  of  names  from  which  the  selection  should  have  been 
made,  or  was  not  in  fact  selected  by  them.  {People  v. 
Tweed,  50  How.  Pr  262).  It  is  ]iot  a  ground  for  chal- 
lenge to  the  array  that  one  of  the  jurors  named  is  exempt; 
nor  that  he  has  a  residence  in  another  county  besides  the 
county  in  which  he  was  drawn  ;  nor  that  the  middle 
name  of  one  of  the  jurors  was  omitted  ;  nor  that  the 
word  "junior"  at  the  end  of  his  name  was  omitted, 
although  that  appeared  in  the  general  jury  list.  {People 
v.  Tweed,  50  How.  Pr.  280). 

Sub-division  2. — Challenge  to  the  Polls. 

A  challenge  to  the  polls  is  an  exception  to  one  or  more 
of  the  particular  jurors  who  have  been  drawn.  It  may 
be  made  for  any  matter  which  tends  to  disqualify  them 
from  serving  in  the  particular  case.  (3  Blackstone's 
Com.  361  ;  Pringle  v.  Huse,  1  Cow.  437,  note).  It  is 
made  orally.  Any  objection  to  a  juror  which  goes  to 
the  propriety  of  his  serving  may  be  regarded  as  a  chal- 
lenge to  the  poll ;  although  it  is  not  formally  stated. 
{Diveny  V.  City  of  Elmira,  51  N.  Y.  506). 

A  challenge  for  principal  cause  exists  when  the  cause 
assigned  for  it  carries  with  it,  prima  facie,  evident 
marks  of  suspicion,  either  of  malice,  or  of  favor,  or  goes 
at  once  to  disqualify  the  juror  from  serving.     (3  Black- 
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stone's  Com.  363;  Pringle  v.  Huse,  supra).  Matter 
which  merely  exempts  a  man  from  serving  on  the  jury, 
and  does  not  incapacitate  him,  is  not  subject  of 
challenge.  {Pringle  v.  Huse,  supra).  That  a  jui'or 
has  been  guilty  of  an  infamous  crime,  is  a  species  of  dis- 
qualification, unless  it  has  been  pardoned,  and  is  a 
ground  for  challenge  for  principal  cause.  (Graham's 
Pr.  265;  Pringle  v.  Huse,  supra).  Pei'sons  shall  be  dis- 
quahfied  from  sitting  as  jurors,  if  related  by  consan- 
guinity or  affinity  to  a  party  to  the  issue  in  the  same 
cases  in  which  judges  are  disqualified.  The  party  related 
to  the  juror  must  raise  the  objection  before  the  case  is 
opened;  but  any  other  party  to  the  issue  may  raise  the 
objection  within  six  months  from  the  date  of  verdict. 
(Co.  Civ.  Proc.  §  1166). 

The  objection,  that  a  juror  is  related  within  the  pro- 
hibited degrees  to  a  party,  can  only  be  taken  by  a  chal- 
lenge for  principal  cause;  and  if  not  taken,  the  verdict 
will  not  be  set  aside  except  as  provided  in  section  eleven 
hundred  and  sixty-six,  above  quoted.  {Salisbury  v. 
McClaskey,  26  Hun,  262). 

A  challenge  for  bias  is  a  challenge  for  principal  cause, 
or  to  the  favor.  In  a  penal  action  in  a  court  of  record 
or  not  ot  record,  to  recover  a  sum  of  money,  it  is  not  a 
good  cause  of  challenge  to  a  trial  juror  that  he  is  liable 
to  pay  taxes  in  any  city,  town  or  county  which  may  be 
benefitted  by  the  recovery.  (Co.  Civ.  Proc.  §  11Y9). 
That  a  party  is  interested  in  the  event  of  the  suit,  is 
ground  of  challenge  for  principal  cause.  {Wood  v.  Stod- 
dard, 2  John.  194).  So  also  is  it  a  ground  for  challenge 
for  principal  cause  that  he  is  a  member  of  a  corporation 
which  is  a  party  to  an  action.  {Hildreth  v.  City  of  Troy, 
101  N.  Y  234,  236).  But  by  statute,  in  actions  by  or 
against  any  county  or  village  incorporated  under  the 
general  act,  the  inhabitants  of  such  county  or  village  are 
not  disqualified  to  act  as  jurors.  (1  Rev.  Stat.  7  ed.,  904, 
§  9;  2  Rev.  Stat ,  7  ed.,  977,  §  4).  On  the  trial  of  every 
action  in  which  a  town  shall  be  a  party,  or  be  interested, 
the  electors  and  inhabitants  of  such  town  shall  be  com- 
petent jurors,  except  that  in  suits  and  proceedings 
33 
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brought  by  or  against  towns,  no  inhabitant  of  either 
town  shall  be  a  juror,  (1  Eev.  Stat.,  7  ed.,  840,  §  4). 
The  general  statutes  above  cited  do  not  apply  to  cities  nor 
to  villages  not  incorporated  under  the  general  act,  unless 
the  disqualification  is  removed  by  some  provision  of 
their  charter;  and  the  inhabitants  of  such  cities  or  vil- 
lages are  not  competent  as  jurors  in  actions  to  which 
those  corporations  are  parties.  {Diveny  v.  City  of  El- 
mira,  51  N.  Y.  606). 

It  is  a  ground  for  challenge  for  principal  cause  that- 
the  juror  is  in  the  employ  of  either  party  (Co.  Lit.  157, 
6.);  or  that  he  is  a  tenant  of  either  party  {Hathaway  v. 
Helmer^  25  Barb.  29);  or  tnat  an  action  implying  malice 
or  ill  leeling  is  pending  between  the  juror  and  either 
party  {People  v.  Bodine.  1  Deu.  281,  305).  If,  how- 
ever, the  action  pending  is  not  one  which  implies  malice 
between  them,  the  challenge  must  be  for  the  favor,  and 
not  for  the  principal  cause.  (Co.  Lit.  157).  It  is  also  a 
ground  for  challenge  for  principal  cause  that  the  juror 
has  expressed  an  opinion  {Rogers  v.  Rogers,  14 
Wend.  131,  Lord  v.  Brown,  5  Den.  345;  Pringle  v. 
Huse,  1  Cow.  432);  or  that  he  has  formed  a  decided 
opinion  which  he  has  not  expressed.  {People  v.  Bath- 
bun,  21  Wend.  509,  542).  But  a  mere  impression  or  a 
hypothetical  opinion,  reached  simply  by  reading  in  the 
newspapers,  and  without  consideration,  and  one  which; 
would  not  affect  his  verdict,  is  not  a  ground  for  chal- 
lenge. {People  V.  Sanchez,  IS  How.  Pr.  72;  Abbott  v. 
People,  86  IST.  Y.  460,  467).  It  is  a  principal  cause  of 
challenge  to  a  juror  that  since  he  has  returned,  he  has 
eaten  or  drunk  at  the  expense  of  one  of  the  parties.  (Co. 
Lit.  157).  But  that  one  of  the  parties  has  lately  been 
entertained  at  the  juror's  house,  is  only  matter  of  chal- 
lenge to  the  favor.  (G-raham's  Pr.  265).  That  one  of 
the  parties  has  talked  with  a  juror,  and  given  him  money 
or  other  thing  for  giving  his  verdict  is  a  ground  for  chal- 
lenge for  principal  cause.  (Co.  Lit.  157).  It  is  stated 
that  if  a  party  only  advised  a  juror  to  practice  and  act 
conscientiously  it  is  not  a  ground  of  any  challenge  what- 
ever.   (Co.  Lit.  157;  Graham's  Pr.  265). 

A  challenge  for  the  favor  is  of  the  same  nature  as  su 
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principal  challenge,  but  of  an  inferior  degree.  The 
general  rule  of  law  is  that  a  juror  must  be  indifferent; 
and  if  it  appear  probable  that  he  is  not  so,  this  may  be 
made  subject  of  challenge  either  for  principal  cause,  or 
to  the  favor,  according  to  the  degree  of  probability  of  his 
being  biased.  The  cause  of  a  principal  challenge  is  such 
matter  as  carries  with  it,  prima  facie,  evident  marks  of 
suspicion,  either  of  malice  or  favor;  but  when  from  cir- 
cumstances it  appears  probable  that  a  juror  may  be 
biased  in  favor  of,  or  against  either  party,  and  yet  such 
circumstances  do  not  amount  to  a  matter  for  principal 
challenge,  it  may  then  be  made  a  ground  for  challenge  to 
the  favor.  (Q-raham's  Pr.  265).  In  all  such  challenges 
the  question  is  whether  the  juror  is  as  a  matter  of  fact 
indifferent  or  not  {People  v.  Bodine,  1  Den.  281);  and  it 
may  be  a  ground  of  challenge  to  the  favor  that  the  juror 
is  indebted  to  one  of  the  parties  {Mechanics'  &  Farmers'' 
BanTi  v.  SmitTi,  19  John.  115);  or  that  he  is  the  landlord 
of  either  party  {People  v.  Bodine,  1  Den.  281,  30(5);  or 
his  fellow  servant;  or  a  member  of  the  same  club,  incor- 
poration, or  secret  society  {Purple  v.  Horton,  13  Wend. 
9);  or  intimate  with  either  party;  or  that  he  has  a  preju- 
dice against  either  party,  either  because  of  race,  or  busi- 
ness, or  for  any  other  reason.  {Balbo  v.  People,  80  IN. 
Y.  484;  MarelziTc  v.  Cauldwell,  5  Robt.  660),  All  such 
matters  are  competent  to  submit  to  the  court,  to 
enable  it  to  decide  whether  the  allegation  of  fact  is  true, 
and  whether  because  of  the  fact,  the  juror  is  not  indiffer- 
ent between  the  parties,  and  has  any  bias  which  would 
affect  his  verdict;  and  unless  it  appears  that  the  juror 
is  impartial  and  indifferent,  he  should  be  rejected. 
{Smith  V.  Floyd,  18  Barb.  522;  McNall  v.  McQlure,  1 
Lans.  32). 

Where  on  such  a  challenge  the  evidence  warrants  the 
conclusion  that  in  the  particular  kind  of  action  then  on 
trial,  the  juror  would  require  stronger  evidence  to  induce 
him  to  find  for  the  plaintiff  than  in  other  cases,  the  chal- 
lenge should  be  sustained.  {Mullen  v.  Christian,  19 
Wkly.  Dig.  426). 

The  enumeration  of  certain  things  as  principal  grounds 
to  the  favor,  hereinbefore  made,  does  not  by  any  means. 
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preclude  the  statement  of  any  ground,  or  the  proof  of 
any  fact,  which  tends  to  show  that  the  juror  is  not  indiff- 
erent or  impartial  in  the  particular  case.  The  causes  of 
challenge  to  the  favor  are  infinite;  and  in  regard  to  all 
of  them  the  rule  is  that  the  juror  must  stand  indifferent 
as  he  stands  unsworn.     (Co.  Lit.  158). 

A  challenge  of  a  juror,  or  a  challenge  to  the  panel  or 
array  of  jurors,  must  be  tried  and  determined  by  the 
court  only.  Either  party  may  except  to  the  determina- 
tion, and  it  may  be  reviewed,  upon  a  question  of  fact,  or 
a  question  of  law,  or  both,  as  where  an  issue  of  fact  pre- 
sented by  the  pleadings  is  tried  by  the  court;  except  that 
where  one  or  more  exceptions  are  taken,  to  the  rulings 
of  the  court,  made  after  the  jury  is  empanelled,  an  ex- 
ception to  the  determination  of  a  challenge  must  be 
heard  at  the  same  time;  and  the  case  must  contain  the 
matters  necessary  to  present  it,  upon  the  facts,  or  the 
law,  or  both.     (Co.  Civ.  Proc.  §  1180). 

The  juror  himself  may  be  examined  as  to  the  matters  of 
challenge,  and  he  may  be  required  to  answer  any  question 
material  to  the  challenge,  provided  it  does  not  tend  to 
his  dishonor  or  discredit.  (Co.  Lit.  158).  Either  party 
if  he  desires,  may  produce  and  swear  witnesses  upon  the 
trial  of  the  challenge. 

A  peremptory  challenge  is  one  for  which  the  party 
interposing  it  gives  no  reason;  and  because  of  which  the 
juror  must  be  peremptorily  excused.  Upon  the  trial  of 
an  issue  of  fact,  in  a  civil  action,  each  party  may 
peremptorily  challenge  not  more  than  two  persons,  drawn 
as  jurors  for  the  trial.     (Co.  Civ.  Proc.  §  1176). 

SuB-DivisroN^  3. — Waiver  of  Challenge. 

A  challenge  to  the  array  is  waived  by  taking  a  chal- 
lenge to  the  polls  {People  v.  M'Kay,  18  John.  212);  or 
if  it  is  not  taken  before  the  jury  is  called  and  sworn. 
{Mayor,  etc.  v.  Mason,  i  E.  D.  Smith,  142,  152).  A  per- 
emptory challenge  interposed  to  any  juror  is  a  waiver  of 
an  error  in  disposing  of  a  prior  challenge  to  the  same 
juror.  {Friery  v.  People,  2  Abb.  Ct.  App.  Dec.  215).  A 
failure  to  challenge  a  juror  is  a  waiver  of  all  objections 
[GlarTcy.  YanVranTcen,  20  Barb.  278;  Salisbury  v.  Mc- 
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Claskey,  26  Hun,  262);  except  as  provided  in  section 
eleven  hundred  and  sixty- two  of  the  Code.  If  a  juror 
is  rejected  upon  a  challenge  interposed  by  one  party, 
that  cures  any  error  in  overruling  a  challenge  to  the  same 
juror  previously  interposed  by  the  adverse  party. 
{Tweed  v.  Davis,  1  Hun,  252.  258).  If  the  jury  has 
been  empanelled  without  objection  and  the  trial  has  be- 
gun, it  is  too  late  to  raise  the  objection  that  the  jury  so 
empanelled  were  called  for  a  previous  case  which  was 
not  tried.  (De  Wolf  v.  Capital  City  Ins.  Co.,  16  Hun, 
116). 

ARTICLE  II. 

PEELIMINAEY    MOTIONS, 
SECTION. 

1.  For  judgment  on  tlie  pleadings. 
3.  To  compel  a  party  to  elect. 
3.  Right  to  open  and  close. 

Sec.  1.  For  judgment  on  the  pleadings. 

An  objection  to  the  jurisdiction  of  the  court,  or  that 
the  pleadings  do  not  state  facts  sufficient  to  consitute  a 
cause  of  action  or  defense,  may  be  taken  at  the  trial. 
(Co.  Civ.  Proc.  §  499).  A  motion  for  judgment  on  the 
ground  that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  or  that  the  answer  does 
not  state  facts  sufficient  to  constitute  a  defense,  may  be 
taken  at  the  trial,  and  before  evidence  is  given;  and  if 
the  ground  is  well  taken  it  must  be  granted.  {TooTier  v. 
Arnoux,  76  N.  Y.  397).  A  m,otion  upon  this  ground 
should  be  made,  if  at  all,  before  testimony  is  given  in 
the  action;  because  if  made  after  testimony  is  given,  it 
will  be  denied  if  the  proof  establishes  a  cause  of  action 
or  defense,  although  the  complaint  or  answer  is  not  suf- 
ficient. {Meyer  v.  Fiegel,  7  Robt.  122).  Such  a  motion 
will  not  be  granted  because  the  complaint  does  not  state 
a  cause  of  action,  where  a  material  fact  is  fairly  to  be  in- 
ferred from  the  complaint,  or  where  it  is  alleged  in  the 
answer.  {Leon  v.  Bernheimer,  10  Wkly.  Dig.  288;  Mil- 
ler V.  White,  4  Hun,  62).  The  defendant  may  move  at 
the  opening  of  the  trial,  for  judgment  on  the  ground 
that  the  defense  is  admitted  by  the  pleadings;  and  if  the 
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ground  is  well  taken,  the  motion  must  be  granted. 
{Bridge  v.  Pay  son,  5  Sand.  210;  Budd  v.  Bingham,  18 
Barb.  494).  Where  an  action  is  against  two  defendants, 
either  one  may  move,  as  to  himself,  for  judgment  either 
upon  the  ground  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  him;  or 
that  a  defense  peculiar  to  himself  is  admitted;  and  if  his 
ground  is  well  taken,  he  is  entitled  to  have  his  motion 
granted.  {Montgomery  Co.  BanJc  v.  Albany  City  Bank, 
7  N.  Y.  459;  Lomtr  v.  Meeker,  25  N.  Y.  361).  If  the  an- 
swer does  not  set  up  a  defense,  the  plaintiff  may  move 
for  judgment  for  that  reason.  {Fox  v.  Hunt,  8  How.  Pr. 
12;  Richtmyer  v.  Haskins,  9  How.  Pr.  481).  Where  a 
motion  is  made  for  judgment,  because  of  any  defect  in 
either  pleading,  the  defect  should  be  specified  so  that  if 
it  can  be  obviated,  a  party  may  move  to  amend.  (  Weib 
V.  Odell,  49  N.  Y.  583;  IsTiamy.  Damdson,  52 N.  Y.  237). 

Sec.  2.  To  compel  a  party  to  elect. 

Where  the  complaint  sets  up  several  causes  of  action, 
which  relate  to  the  same  transaction,  in  one  of  which  the 
defendant  is  sought  to  be  made  liable  in  one  character, 
and  in  the  other  in  another  character;  or  where  the  com- 
plaint may  be  construed  as  setting  up  a  cause  of  action 
on  contract,  and  for  a  tort,  arising  out  of  the  same  trans- 
action; or  where  the  causes  of  action  are  inconsistent, 
a,nd  the  proof  necessary  to  sustain  them  would  be  incon- 
sistent and  incongruous  and  involving  a  conflict  or  con- 
tradiction, the  court  may,  in  its  discretion,  compel  the 
plaintiff  to  elect  on  which  cause  of  action  he  will  proceed; 
and  a  motion  for  that  purpose  may  properly  be  made 
before  evidence  is  given;  although  whether  or  not  it  will 
then  be  granted  is  in  the  discretion  of  the  court.  {Cowen- 
Tioven-v.  City  of  Brooklyn,  38  Barb.  9;  Roberts  v.  Leslie, 
46  Super.  76;  Summerville  v.  Metcalf,  15  Wkly.  Dig. 
154).  So  the  defendant  may,  at  the  beginning  of  the  trial, 
be  compelled  to  elect  on  which  of  two  defenses  he  will 
rely  {Southworth  v.  Bennett,  58  N.  Y.  659);  but  that  can 
only  be  done  where  the  defenses  are  so  inconsistent  that 
theyboth  cannot  by  any  possibility  be  true.  {Kelly  v. 
Bernheimer,  1  Hun,  112;  3  T.  &  C.  140;  Vol.  1,  p.  855, 
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■ante).  Whether  the  court  will  compel  the  defendant  to 
elect  at  the  opening  of  the  trial,  or  after  the  close  of  the 
evidence  is  entirely  in  its  discretion.  {Southworth  v.  Ben- 
nett, supra). 

Sec.  3.  Right  to  open  and  close. 

In  trials  by  jury,  the  right  to  open  the  case  and  have 
the  closing  argument,  is  supposed  to  be  of  considerable 
importance.  It  is  a  legal  right.  Ordinarily  the  plaintiff 
is  entitled  to  it;  and  if  the  question  is  not  raised  by  the 
defendant,  the  plaintiff  will  have  it  as  a  matter  of  course. 
The  party  who  has  the  affirmative  of  the  issue,  has  the 
right  to  open  and  close;  and  it  is  error  to  refuse  to  give 
it  to  him  if  he  demands  it.  {Conselyea  v.  Swift,  103  N. 
Y.  604;  Plenty  v.  Rendel,  43  Hun,  568).  The  right  to 
open  and  close  is  to  be  determined  by  the  state  of  the 
pleadings  when  the  case  comes  to  trial.  {Kobbe  v.  Price, 
14  Hun,  55).  If  the  plaintiff  must  prove  any  material 
fact  to  recover  the  amount  which  he  claims,  although 
only  to  show  general  or  special  damages,  or  a  right  to 
punitive  damages,  or  if  he  must  make  any  proof  against 
all  or  any  of  the  defendants,  or  upon  all  or  any  of  the 
issues  raised  by  the  pleadings,  he  is  entitled  to  open  and 
close  {Millerd  v.  Thorn,  56  N.  Y.  402;  Fry  v.  Ben- 
nett, 3  Bosw.  200,  232;  28  N.  Y.  324;  Littlejohn  v. 
Oreeley,  13  Abb.  Pr.  41;  Huntington  v.  Conkey,  33 
Barb.  218);  but  if  the  plaintiff  alleges  material  facts,  not 
necessary  to  be  proved  to  entitle  the  plaintiff  to  recover; 
a  denial  of  those  facts  only,  does  not  give  the  plaintiff 
the  right  to  the  opening  and  closing.  {Phillips  v. 
Brown,  20  Wkly.  Dig.  155,  Millerd  v.  TJiorn,  66  JST.  Y. 
402;  Murray  v.  N.  Y.  Life  Ins.  Co.  85  K  Y.  236). 

In  an  action  on  a  promissory  note,  where  the  execu- 
tion of  the  note  was  admitted,  and  an  affirmative  defense 
only  set  up,  the  defendant  is  entitled  to  the  opening 
and  closing  {DeOraff  v.  Carmichael,  13  Hun,  129);  but 
not  where  the  delivery  of  the  note  is  denied.  {Benedict 
T.  Penfleld,  42  Hun,  170).  So  where,  in  such  an  action, 
the  answer  did  not  deny  any  of  the  averments  of  the 
complaint,  but  alleged  an  affirmative  defense,  and  also 
"  that  the  said  plaintiffs  are  not  the  lawful  owners  and 
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holders  of  said  note,  and  that  defendant  is  not  indebted 
to  them  thereupon  in  any  sense  whatever;  "  the  plaintiff 
need  not  make  any  proof,  and  the  defendant  had  the 
affirmative.  {Conselyea  v.  Swift,  103  N.  Y.  604).  But 
where  the  action  is  against  the  endorser,  and  due  protest 
was  denied  in  the  answer,  the  plaintiff  is  entitled  to 
open  and  close,  although  the  defendant  admits  at  the 
trial  that  the  note  was  properly  protested,  and  notice  of 
protest  served.  {Osgood  v.  Wallack,  41  Hun,  641;  2  N. 
Y.  S.  Rep.  596).  The  case  of  Katz  v.  Kuhn  (9  Daly, 
166),  which  holds  that,  although  the  answer  denies  a 
material  fact  alleged  m  the  complaint,  yet  if  the  defend- 
ant admits  the  fact  upon  the  trial,  he  becomes  entitled 
to  open  and  close  the  case,  does  not  seem  to  be  sustained 
by  the  authorities.  If  the  plaintiff  is  only  required  to 
compute  the  interest  due  upon  his  claim,  which  is  other- 
wise admitted,  the  defendant  has  the  affirmative,  and  is 
entitled  to  open  and  close.  (Brennan  v.  The  Security 
L.  Ins.  Co.,  4  Daly,  296). 

Where  in  an  action  for  breach  of  covenant  of  seizin, 
in  a  deed,  the  complaint  averred  that  the  defendant  was 
not  the  true  owner,  nor  seized,  negativing  the  words  of 
the  covenant;  and  the  answer  admitted  the  conveyance, 
but  denied  all  the  other  allegations  of  the  complaint, 
the  plaintiff  has  the  affirmative.  (  Woolley  v.  Newcorribe, 
87  ]Sr.  Y.  605). 

In  actions  for  libel  the  plaintiff  always  has  the  affirm- 
ative, although  the  publication  of  the  libel  is  admitted. 
Judgment  will  not  be  reversed  for  an  erroneous  ruling 
as  to  the  right  to  open  and  close,  where  no  injury  re- 
sulted from  it;  as  where  the  court  ordered  a  verdict  at 
the  close  of  the  evidence,  and  no  question  was  sent  to 
the  jury.     {Merrill  v.  Calcagnino,  8  Wkly.  Dig.  487). 

ARTICLE  III. 

CONDUCT   OF  THE  TRIAL. 
SECTION. 

1.  Summary  of  the  proceedings. 

2.  Burden  of  proof. 

3.  Order  of  proof. 

4.  View  of  the  premises. 
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Sec.  1.  Summary  of  the  proceedings. 

After  a  jury  has  been  impanelled  and  called  the  party 
having  the  affirmative  opens  his  case  to  the  jury.  The 
object  of  the  opening  is  to  state  briefly  the  nature  of  the 
action,  the  substance  of  the  pleadings,  the  points  in 
issue,  the  facts  and  circumstances  of  the  case,  and  the 
substance  of  the  evidence  to  be  adduced  in  its  support. 
The  counsel  for  the  plaintiff  may  also  state  the  nature 
of  the  defense,  if  it  appears  vipon  the  record.  Further 
than  that  he  cannot  go.  An  opening  should  not  be 
allowed  in  respect  to  the  defense,  except  in  an  incidental 
way  by  a  brief  statement  of  its  general  character.  {Ary- 
ault  V.  Chamberlain,  33  Barb.  229 ;  Elwell  v.  ChamberUn, 
31  N.  Y.  611).  It  is  improper  for  the  counsel  in  opening 
the  case,  to  go  at  large  into  the  defendant's  case  as  out- 
lined in  his  answer,  or  to  state  the  evidence  which  he  ex- 
pects to  give  in  reply  to  the  case  which  is  made  by  the 
defense.  {Elwell  v.  ChamberUn.  supra).  Whether  or 
not  the  pleadings  may  be  read  to  the  jury  is  entirely  in 
the  discretion  of  the  court;  in  general,  it  is  better  that 
they  should  not  be  read.  The  pleadings  are  statements 
of  the  claim  and  defense  of  the  parties,  and  are  for  con- 
sideration of  the  court.  The  facts  stated  in  them  cannot 
be  considered  by  the  jury  until  they  have  been  proved  by 
competent  testimony.  {Willis  v.  Forrest,  '2  Dnev,  310; 
Drew  V.  Andrews,  8  Hun,  23).  It  is  not  usual  to  permit 
the  counsel  in  opening  the  case  to  read  to  the  jury  docu- , 
ments  which  he  expects  to  put  in  evidence  Such  things 
cannot  be  considered  by  the  jury  until  they  have  been 
properly  proved  and  admitted  in  evidence;  but  when 
there  is  no  question  as  to  the  ability  to  prove  a 
document  the  court  in  its  discretion  may  permit  it 
to  be  read  to  the  jury  upon  the  opening,  if  that 
course  is  better  to  enable  them  to  understand  the  case. 
The  extent  to  which  counsel  may  go  in  opening  a  case 
to  the  jury  cannot,  in  the  nature  of  things  be  regu- 
lated by  precise  rules.  The  court  may  interfere,  in  the 
interest  of  justice  to  restrain  undue  license  on  the  part 
of  counsel  in  addressing  the  jury;  but  in  general,  the 
interference  of  the  court  must  be  a  matter  of  discretion, 
34 
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the  exercise  of  which  is  not  the  subject  of  review  upon 
appeal.  {Walsh  v.  The  People,  88  N.  Y.  458).  It  is  not 
usual  to  dismiss  the  complaint  upon  the  opening,  unless 
the  opening  is  taken  down  by  the  stenographer,  or  is  in 
writing.  A  motion  to  dismiss  the  complaint  upon  the 
opening  of  counsel  amounts  only  to  a  motion  to  dismiss 
it  for  failure  to  state  facts  sufficient  to  constitute  a  cause 
of  action.  Such  a  motion  will  never  be  granted  because 
counsel  has  not  in  the  opening  stated  facts  sufficient  to 
constitute  a  cause  of  action,  if  such  facts  are  stated  in 
the  complaint.  {Stewart  v.  Hamilton,  3  Eobt.  672). 
Where  the  complaint  is  dismissed  on  the  opening  of  coun- 
sel, aU  the  facts  referred  to  in  his  opening,  or  offers  of 
proof  should  be  considered,  including  facts  not  stated  in 
the  complaint;  unless  objection  to  the  proof  of  such  addi- 
tional facts  is  made  on  the  specific  ground  that  it  is  not 
.admissible  under  the  pleadings.  {Clews  v.  N.  Y.  Nat. 
Banking  Ass'n,  105  N.  Y.  398).  It  is  error  to  reject  ma- 
terial evidence  for  the  reason  solely  that  it  is  not  em- 
braced in  the  case  stated  in  the  opening  of  counsel. 
{Nearing  v.  Bell,  5  Hill,  291). 

After  the  opening,  the  party  having  the  affirmative 
introduces  the  evidence  to  establish  his  case.  He  is 
bound  to  introduce  all  the  evidence  upon  his  side  before 
he  closes  {Marshall  v.  Davies,  78  N.  Y.  414);  except 
what  is  necessary  to  answer  the  case  made  by  his  oppo- 
jaent.  After  the  plaintiff  rests,  it  is  the  proper  time  for 
"  the  defendant  to  move  for  a  non-suit  or  verdict,  if  the 
jDlaintiff's  case  is  insufficient  to  entitle  him  to  recover.  ' 
If  such  a  motion  is  denied  and  the  defendant  is  called 
upon  to  give  evidence  it  is  customary  for  him  first,  to 
.open  the  case  to  the  jury.  In  opening  on  the  part  of  the 
defendant,  the  same  rules  practically  apply  as  have  been 
stated  to  apply  to  the  party  first  opening  the  case,  except 
that  the  defendant  may  comment  upon  the  evidence 
which  has  been  given  by  the  plaintiff  sufficiently  to  show 
the  bearing  of  his  own  testimony.  After  the  opening 
he  offers  his  testimony,  in  regard  to  which  he  also  is 
bound  by  the  same  rule  as  the  plaintiff,  that  he  must 
introduce  all  of  his  evidence  before  he  closes,  except  such 
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■as  may  be  necessary  to  rebut  subsequent  testimony  by 
the  plaintiff. 

Upon  the  cross  examination  of  the  defendant's  wit- 
nesses the  plaintiff  may  examine  as  to  the  whole  case;  he 
is  not  bound  to  confine  his  cross  examination  simply  to 
the  matters  as  to  which  the  defendant  examines  the  wit- 
nesses. {Fulton  Bank  v.  Stafford,  2  Wend.  483).  After 
the  defendant  has  closed  his  case,  the  plaintiff  introduces 
whatever  rebutting  testimony  he  may  have.  Rebutting 
evidence  in  such  cases,  means  not  merely  evidence  which 
contradicts  the  witnesses  on  the  opposite  side  and  cor- 
roborates those  of  the  party  who  began,  but  evidence  in 
•denial  of  some  affirmative  fact  which  the  answering  party 
has  endeavored  to  prove  {Marshall  v.  Dames,  78  N.  Y. 
414,  420);  or  evidence  tending  to  impeach  or  contradict 
the  defendant's  witnesses,  or  to  sustain  his  own  wit- 
nesses, if  they  have  been  impeached  or  contradicted. 
{Simmons  v.  Richardson,  7  Hun,  85).  An  error  in  ex- 
cluding rebutting  testimony  is  ground  for  reversal  of  the 
judgment.  {Bancroft  v.  Sheehan,  21  Hun,  550).  After 
the  plaintiff  has  closed  his  rebutting  testimony,  the  de- 
fendant is  at  liberty  to  introduce  any  testimony  which 
he  may  have,  which  is  strictly  in  reply  to  the  rebutting 
testimony  of  the  plaintiff.  After  each  party  has  closed  his 
case,  he  has  no  legal  right  to  reopen  it  and  introduce  evi- 
dence to  sustain  his  original  cause  of  action  or  defense, 
which  he  might  have  introduced  when  the  case  was  with 
him.  Whether  or  not  he  will  be  permitted  to  do  so,  is  en- 
tirely in  the  discretion  of  the  court.  When  the  evidence 
has  all  been  closed,  if  the  parties  consider  that  there  is  no 
-question  for  the  jury,  or  that  either  of  tliem  upon  the 
undisputed  facts  is  entitled  to  a  direction  of  verdict  or 
non  suit,  the  motion  for  such  relief  must  be  made.  If  it 
is  denied,  and  the  court  holds  that  there  is  a  question  for 
the  jury,  the  case  is  summed  up  by  counsel,  and  after  the 
charge  by  the  court  the  jury  retire  to  consider  of  their 
verdict. 

Sec.  3.  Burden  of  proof. 

It  is  said  that  the  burden  of  proof  lies  on  the  party 
iiaving  the  affirmative  of  the  issue;  but  a  better  state- 
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ment  of  the  rule  perhaps  is,  that  the  burden  of  proof  of 
any  proceeding  lies  at  first  on  that  party  against  whom 
the  judgment  of  the  court  will  be  given  if  no  evidence 
at  all  were  produced  on  either  side,  regard  being  had  to 
any  presumption  which  may  appear  upon  the  pleadings. 
(Stephens  Dig.  of  Ev.,  §  95).  It  is  sometimes  said  that 
the  burden  of  proof  shifts  from  one  party  to  the  other, 
but  that  is  not  strictly  true.  During  the  progress  of  the 
trial  it  often  happens  that  the  party  gives  evidence  tend- 
ing to  establish  his  allegation,  sufficient  it  may  be  to  es- 
tablish it  pri'ma  facie,  and  then  it  is  sometimes  said  that 
the  buden  of  proof  is  shifted;  all  that  is  meant  by  this 
is  that  there  is  a  necessity  of  evidence  to  answer  the 
prima  facie  case  or  it  will  prevail;  but  the  burden  of 
maintaining  the  affirmative  of  the  issue  involved  in  the 
action,  is  upon  the  party  alleging  the  fact  which  consti- 
tuted the  issue,  and  this  burden  remains  during  the  trial. 
{Heinemann  v.  Heard,  62  N.  Y.  448;  Lanib  v.  Camden 
&  Amhoy  R.  R.  Co.,  46  N.  Y.  271).  If  the  party  having 
the  burden  of  proof  bases  his  case  upon  a  negative  alle- 
gation, he  must  usually  prove  it  unless  it  is  a  matter 
peculiarly  within  the  knowledge  of  the  opponent,  ia 
which  case  it  is  taken  as  true  unless  disproved.  (G-reen- 
leaf's  Ev.,  §§  78,  79;  Potter  v.  Deyo,  19  Wend.  361). 
The  party  having  the  burden  of  proof,  must  establish  his 
allegations  by  a  fair  preponderance  of  evidence  only;  he 
is  never  called  upon  in  any  civil  action  to  establish  them 
beyond  a  reasonable  doubt,  whatever  may  be  the  nature 
of  an  allegation  which  he  makes.  {Cranston  v.  N.  Y.  C. 
&H.  R.  R.  R.  Co.,  103  N.  Y.  614;  Seybolt  v.  N.  Y.,  L. 
E.  &  W.  R.  R.  Co.,  95  N.  Y.  562;  Stearns  v.  Meld,  90 
N.  Y.  640).  The  rule  requiring  a  party  to  establish  his 
allegations  beyond  a  reasonable  doubt  is  peculiar  to 
criminal  actions.  It  never  has  been  applied  to  civil  ac- 
tions in  this  state. 

Sec.  3.  Order  of  Proof. 

As  has  already  been  stated  the  party  upon  whom  the 
burden  of  proof  rests,  and  who  has  the  affirmative  of  the 
action  is  bound  to  introduce  all  the  evidence  tending  to 
establish  his  case  before  he  rests  and  before  the  testimony 
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on  the  opposite  side  has  been  heard  {Marshall  v.  Davies, 
78  N.  Y.  414);  but  the  court  in  its  discretion  may  permit 
a  party  after  his  case  is  closed  to  re-open  it,  and  to  give 
further  testimony,  which  should  have  been  given  before 
resting.  {Agate  v.  Morrison,  84  N.  Y.  672).  If  a  party 
is  allowed  to  re  open  the  case,  the  court  may  limit  him  to 
any  particular  subject  {Meyer  v.  Cullen,  54  N.  Y.  392); 
and  refuse  to  go  into  any  other  subject  {Stephens  v.  Fox, 
83  N.  Y.  313);  but  if  the  court  permits  the  investigation 
of  any  subject  to  be  begun,  it  must  finish  it  and  it  is  error 
to  refuse  to  do  so.  {Mobile  F.  D.  Ins.  Co.  v.  Parsons, 
11  Wkly  Dig.  414).  The  discretion  vested  in  the  court, 
whether  or  not  to  permit  a  party  to  reopen  his  case  and 
give  additional  evidence,  is  a  judicial  discretion,  and  it  is 
not  absolute.  If  it  is  abused,  so  that  it  is  apparent  that 
the  ruling  has  worked  injustice,  it  will  be  reversed  upon 
appeal.  {Taylor  v.  Risley,  8  Wkly  Dig.  575;  Meyer  v. 
Cullen,  54  N.  Y.  392).  It  is  also  discretionary  with  the 
court  whether  it  will  permit  either  party  upon  cross- 
examination  of  his  opponent's  witnesses,  to  bring  out 
new  testimony  tending  to  sustain  his  own  side  of  the 
case,  or  whether  it  will  compell  the  party  to  wait 
unto,  he  gets  the  case,  and  to  recall  the  witnesses  for 
further  cross-examination  upon  those  points,  {Neil  v. 
Thorn,  88  N.  Y.  270).  The  court  has  a  large  discretion 
also  in  regard  to  the  admission  of  evidence,  which  stand- 
ing alone  would  be  inadmissible;  but  which  is  material 
taken  in  connection  with  other  testimony  not  yet  given. 
Usually  in  such  a  case  where  counsel  states  his  intention 
to  follow  the  testimony  with  other  evidence  which  will 
make  it  material  it  is  proper  to  allow  the  evidence  to  be 
given.  {Cass  v.  N.  Y.  &  N.  H.  R.  R.  Co.  1  E.  D.  Smith, 
522).  Wherever  facts  are  to  be  proved  by  a  succession 
of  circumstances,  the  evidence  establishing  the  different 
circumstances  which  tend  to  the  conclusion  cannot  all  be 
given  at  one  time;  and  the  court  should  not  exclude  tes- 
timony which  constitutes  one  of  the  links  in  the  chain 
of  circumstances  by  which  the  fact  is  to  be  proved,  al- 
though it  is  apparently  irrelevant  at  the  time  it  is  offered. 
In  such  a  case  the  opposite  party  can  be  amply  protected 
by  the  right  to  apply  to  the  court  to  direct  a  jury  to  dis- 
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regard  it  if  evidence  tending  to  make  it  material  is  not 
subsequently  given.  {Murphy  v.  Boker,  28  How.  Pr. 
251). 

Sec.  4.  VieTc  of  the  premises. 

In  an  action  for  waste,  it  is  not  necessary  either  upon 
the  execution  of  a  written  inquiry,  or  upon  the  trial  of 
an  issue  of  fact,  that  the  jury,  the  judge,  or  the  referee, 
should  view  the  property.  Where  the  trial  is  by  referee, 
or  by  the  court  without  a  jury,  the  referee  or  judge  may 
in  his  discretion,  view  the  property,  and  direct  the  at- 
torneys for  the  parties  to  attend  accordingly.  In  any 
other  case,  the  court  may,  in  its  discretion,  by  order, 
direct  a  view  by  the  jury.     (Co.  Civ.  Proc.  §  1659). 

In  an  affidavit  moving  for  a  view,  the  party  should 
show  not  only  that  the  boundaries  are  in  question,  but 
the  particular  circumstances  which  render  a  view  neces- 
sary so  that  the  court  may  judge  whether  or  not  it  is 
necessary.     {Jackson  v.  Ganger,  6  Cow.  5T8). 

AETICLE  IV. 

EXAMINATION  OP  VPITNESSES. 

SECTION. 

1.  Direct  examination. 

2.  Cross  examination. 

3.  Re-direct  examination. 

4.  Impeacliing  "witnesses. 

5.  Proof,  and  use  of  papers. 

6.  Use  of  memoranda. 

7.  Calling  judge  or  juror  as  witnesses. 

Sec.  1.  Direct  examination. 

Mr.  Earn  in  his  work  on  Facts,  says  that  the  impression 
prevails  in  the  profession  that  the  examination  in  chief 
of  witnesses  is  an  easy  task  which  anybody  may  perform, 
and  which  demands  no  ability  nor  experience;  but  this 
is  a  grave  mistake  which  will  be  discovered  at  the  first 
experiment.  (Eam  on  Facts,  p.  313).  There  is  often  more 
eloquence,  more  mind,  more  knowledge  of  human  nature 
displayed  in  the  examination  of  witnesses,  than  in  the 
discussion  of  the  cause  to  which  their  examination  relates. 
There  will  be  found  in  the  book  last  cited  a  set  of  rules 
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for  the  examination  and  cross-examination  of  witnesses, 
which  is  too  long  to  be  inserted  here;  but  to  which  the 
attention  of  the  young  practitioner  especially,  is  particular- 
ly called.  It  is  not  to  be  forgotten  that  however  careful 
and  complete  may  be  the  preparation  for  trial  upon  the 
law,  and  however  meritorious  may  be  the  case  of  the 
client,  it  can  only  be  shown  by  producing  to  the  jury  the' 
facts  upon  which  the  case  rests.  The  impression  made 
upon  the  jury  largely  depends  upon  the  clearness,  plain- 
ness and  apparent  frankness  with  which  the  story  of  the 
witnesses  is  told.  The  witnesses  cannot  always  be  relied 
upon  in  their  statements  made  out  of  court.  Nothing 
is  more  common  than  to  find  assertions  most  confi- 
dently made  in  the  office,  retracted  in  the  witness' 
box  under  the  sanction  of  an  oath,  or  the  fear  of 
cross-examination.  It  is  often  impossible  by  any  vigi- 
lance to  keep  persons  to  a  strict  literal  truth  in  their 
statements  given  in  the  office,  and  unless  one  is  pre- 
pared for  this  kind  of  disappointment  in  his  examina- 
tion in  fjhief,  he  will  be  sorely  disconcerted.  Right  here 
it  might  be  well  to  make  the  following  extract  from  some' 
practical  advice  for  conducting  the  examination  of  wit- 
nesses: "and  here  let  us  warn  you  against  the  danger 
which  inexperience  frequently  incurs,  of  being  not  only 
disconcerted  by  the  witness  failing  to  support  his  pre- 
vious statements,  but  of  exhibiting  in  countenance  or  man- 
ner the  diappointment  that  you  feel.  Let  nothing,  not 
even  the  tone  of  your  voice,  betray  surprise,  or  it  will 
surely  reveal  your  weakness  to  your  opponent  who  may 
make  use  of  the  fact  to  discredit  your  witness  or  case,  by 
the  argument  always  powerful  that  the  witness  has  told 
two  different  stories."  (Ram  on  Facts,  p.  313).  If  the 
witness  is  very  young  the  opposite  party  is  entitled  to 
have  him  questioned  by  the  court  in  the  presence  of  the 
jury  as  to  his  knowledge  of  the  nature  of  an  oath. 
{People  V.  McNair^  21  Wend.  608).  Witnesses  are  to 
be  sworn  generally  in  the  case,  although  it  is  intended  to 
examine  them  only  upon  particular  facts.  {Johnson  v. 
Parkhurst,  4  Wend.  369).  The  manner  of  examination 
is  prescribed  by  the  general  rules  of  practice  thus;  on 
the  trial  of  issues  of  fact,  one  counsel  only  on  each  side 
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shall  examine  or  cross-examine  a  witness,  but  who  shall 
not  repeat  the  answer  or  answers  of  such  witness 
at  the  time  he  shall  be  under  examination,  and 
one  counsel  only  on  each  side  shall  sum  up  the  case  and 
during  such  examination  the  examining  counsel  shall 
stand  and  the  testimony,  if  taken  down  in  writing,  shall  be 
written  by  some  person  other  than  the  examining  counsel ; 
but  the  judge  who  holds  the  court  may  otherwise  order 
or  dispensewith  this  requirement.     (Gen.  Rule  29). 

Usually  upon  the  direct  examination  leading  questions 
are  not  allowed.  A  leading  question  is  not  one  solely 
to  which  "yes"  or  "no"  would  be  a  conclusive  answer. 
Any  question  is  leading  which  puts  into  the  mouth  of  the 
witness  the  words  that  are  to  be  echoed  back,  or  plainly 
suggests  the  answer  which  the  party  wishes  to  get  from 
him.  {People  v.  Mather,  4  Wend.  229).  It  is  in  the 
discretion  of  the  court  whether  or  not  a  leading  question 
may  be  put  to  ones  own  witness.  {Black  v.  C.  &  A.  B.  R. 
Co.  46,  Barb.  40).  Where  the  right  to  put  a  leading 
question  to  ones  own  witness  is  given  because  he  is  hos- 
tile, it  confers  no  right  to  impeach  him.  {Sisson  v.  Con- 
ger, 1  T.  &  C.  564).  Where  a  witness  is  old  and  infirm, 
or  very  young,  or  ignorant,  or  where  his  recollection  has 
been  exhausted  in  regard  to  the  matter  as  to  which  he  is 
examined,  and  it  is  desired  to  call  his  attention  to  some 
particular  fact,  or  where  it  is  sought  to  conti'adict  the 
adverse  party  or  witness  on  a  material  point  {Cheeney  v. 
Arnold,  18  Barb.  434;  Potter  v.  Bissell,  3  Lans.  205),  a 
leading  question  may  be  put  to  a  witness  upon  his  direct 
examination.  A  witness  may  refresh  his  recollection  by 
looking  at  any  memorandum,  no  matter  what  it  is  or  by 
whom  it  is  made,  if  upon  looking  at  it  his  memory  is  so  re- 
freshed that  he  can  swear  to  the  facts  from  recollection. 
{Carter  v.  Bowe,  41  Hun,  516).  Where  witnesses  are 
called  as  experts  to  give  opinion,  or  to  impeach  char- 
acter, the  court  may,  in  its  discretion  limit  the  number 
who  may  be  sworn  upon  each  side.  {Nolton  v.  Moses, 
3  Barb.  31;  Sizer  v.  Burt,  4  Den.  426).  Where  that  has 
been  done  neither  party  can  call  a  new  witness  in  place 
of  those  who  testified  to  a  lack  of  knowledge,  except  by 
permission  of  the  court.     {Beard  v.    Hale,    3  T.  &  C. 


TRIAL   BY   JUKT.  273 

791).  Generally  the  right  to  limit  the  number  of  wit- 
nesses is  confined  to  a  case  where  they  are  called  to  tes- 
tify to  matters  of  opinion.  Where  a  fact  is  in  contro- 
versy, it  is  only  in  a  very  peculiar  case  that  the  court  can 
reject  evidence  in  regard  to  it  because  it  is  sufficiently 
proved.  {Ward  v.  Washington  Ins.  Co.  6  Bosw,  229; 
Eahin  v.  Broivn,  1  E.  D.  Smith,  36).  But  the  court  may 
exercise  discretion  as  to  the  number  of  witnesses  to  be 
examined  on  each  side  as  to  what  occurred  at  a  given 
time  and  place  between  the  parties-,  and  the  decision  in 
that  respect  is  not  the  subject  of  exception;  the  only 
remedy,  if  injustice  has  been  done,  is  to  move  for  a  new 
trial.  {Anthony  v.  Smith,  4  Bosw.  503).  The  usual  way 
of  eliciting  the  opinion  of  an  expert  is  by  putting  a  hypo- 
thetical question  to  him;  and  counsel  in  forming  such 
questions  are  not  confined  to  facts  admitted  or  absolutely 
proved,  but  may  assume  facts  which  there  is  any  evi- 
dence on  either  side  tending  to  establish,  and  which  are 
pertinent  to  the  theories  which  they  are  attempting  to 
oppose.  {Dilleber  v.  Home  L.  Ins.  Co.  87  N.  Y.  79; 
Carter  v.  Tallcot,  36  Hun,  393).  As  we  have  already 
seen,  the  party  calling  a  witness  must  complete  his  exam- 
ination while  he  is  on  the  stand.  It  is  not  a  matter  of 
right  to  recall  him  even  to  prove  a  fact  as  to  which  he 
was  not  examined,  although  by  inadvertence  {Clark  v. 
Vorce,  15  Wend.  193;  Williams  v.  Sargeant,  46  N.  Y. 
481);  or  to  explain  or  qualify  or  correct  his  former  testi- 
mony. (Id).  After  a  party  has  examined  his  witnesses 
at  length  and  thoroughly,  as  to  the  transactions,  the 
court  may  in  its  discretion  interpose  and  refuse  to  permit 
a  further  examination  of  the  witnesses  upon  that  subject. 
Such  action  is  not  the  subject  of  exception.  {Cowing  v. 
AUman,  79  N.  Y.  167).  The  court  in  its  discretion  may 
require  a  party  who  puts  a  witness  on  the  stand  to  state 
what  he  expects  to  prove  by  him.  {Boy  v.  Tar  gee,  7 
Wend.  359). 

Sec  2.  Cross-examination. 

Mr.  Ram  says  that  cross-examination  is  commonly  es- 
teemed the  severest  test  of  an  an  advocate's  skill;  and 
31 
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perhaps  it  demands  beyond  any  other  of  his  duties  the 
exercise  of  his  ingenuity;  but  the  experienced  will 
doubt  whether  upon  the  whole  it  so  difficult  to  do  well- 
as  an  examination  in  chief.  Certainly  it  is  more  fre- 
quently well  done;  although  this  may  not  improbably 
result  from  the  prevailing  opinion  that  examination  in 
chief  is  an  easy  matter  which  anybody  can  do;  while 
cross-examination  is  extremely  difficult,  and,  therefore, 
advocates  and  especially  young  advocates  perform  the 
one  carelessly  while  they,  put  forth  all  their  powers  for 
the  accomplishment  of  the  other.  (Ram  on  Pacts,  p, 
324). 

One  ought  never  to  cross-examine  unless  to  gain  some 
distinct  object.  It  is  far  better  to  be  mute  during  the 
whole  trial,  dismissing  every  witness  without  a  word, 
than  for  the  sake  of  appearance  to  ply  them  with  ques- 
tions not  the  result  of  a  purpose.  (Ram  on  Facts,  p 
327).  There  are  three  objects  of  cross-examination. 
First  to  destroy  or  weaken  the  force  of  the  testimony  in 
favor  of  the  other  side;  second,  to  elicit  something  in 
your  own  favor;  third,  to  discredit  the  witness. 

It  is  impossible  to  lay  down  rules  which  will  enable 
counsel  to  decide  for  what  purpose  to  cross-examine  a 
witness  in  any  particular  case,  or  how  far  the  cross  exam- 
ination should  extend.  Attention  is  called  to  what  is 
said  by  Mr.  Ram  upon  this  subject  which  is  much  too 
long  to  insert  in  this  book.  In  every  case  upon  cross- 
examination,  counsel  must  rely  upon  the  appearance 
and  manner  of  the  witness,  and  upon  his  own  good  judg- 
ment and  ingenuity,  and  above  all  upon  the  circum- 
stances which  surround  the  trial.  The  object  of  cross 
examination  is  said  to  be  to  elicit  the  truth.  Unfortu- 
nately many  counsel  seem  to  think  that  the  principal 
object  of  cross-examination  is  to  brow-beat  and  abuse 
persons  who  are  so  unfortunate  as  to  be  witnesses.  It  is- 
well  to  remember  that  all  the  cross-examination  is  had 
in  the  presence  of  the  jury  who  decide  a  case  not  only 
upon  the  facts  which  are  given  to  them,  but  upon  the  im- 
pressions  which  they  receive  during  the  trial;  and  while 
one  may  gratify  his  spleen  and  ill  humor  by  insulting 
and  brow-beating  the  witnesses,  he  is  quite  as  *likely  tO' 
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excite  the  sympathies  of  the  juries  in  favor  of  the  wit- 
ness and  to  do  himself  and  his  cause  much  more  harm 
than  good  by  any  such  procedure.  It  is  quite  well  to 
recollect  that  counsel  never  lose  anything  in  any  stage 
of  the  trial  by  remembering  that  they  are  not  only  coun- 
sel; but  they  are  or  ought  to  be  gentlemen. 

Where  a  witness  has  been  examined,  the  right  to  cross- 
examine  is  absolute;  and  if  the  opposite  party  has  been 
deprived  of  it  by  the  iUness  or  absence  of  a  witness,  or 
by  the  act  of  his  opponent,  he  has  the  right  to  have  the 
testimony  of  the  witness  stricken  out.  {Kissam  v.  Forrest, 
25  Wend.  651;  People  v.  Cole,  43  N.  Y.,  508).  If  a  wit- 
ness has  been  cross-examined  and  discharged,  the  fact 
that  he  does  not  appear  for  cross-examination  when 
called  again  is  not  necessarily  a  ground  for  striking  out 
his  testimony.  {Buloff's  Case,  11  Abb.  Pr.  N.  S.  245). 
Where  a  loss  of  the  right  to  cross-examine  is  not  charge- 
able to  the  witness,  or  to  the  party  who  called  him  the 
adverse  party  will  not  be  permitted  to  have  his  testimony 
stricken  out.  {Burden  v.  Pratt,  1  T.  &  C.  554).  So  far 
as  the  cross-examination  of  witnesses  relates  either  to 
facts  in  issue  or  relevant  facts  it  may  be  pursued  as  a 
matter  of  right;  but  when  the  object  is  to  ascertain  the 
accuracy  or  credibility,  of  the  witness,  its  method  and 
duration  are  subject  to  the  discretion  of  the  judge;  and 
unless  such  discretion  is  abused,  its  exercise  is  not  the 
subject  of  review,  nor  can  the  witness  be  cross-exam- 
ined as  to  any  facts  which  if  admitted  would  be  actually 
and  wholly  irrelevant  to  the  matter  in  issue,  unless  they 
would  in  some  way  affect  his  credit.  {Langley  v.  Wads- 
worth,  99  N.  Y.  61).  It  is  proper  that  such  cross-exami- 
ation  may  be  had  as  will  ascertain  and  exhibit  the  situa- 
tion of  the  witness  with  respect  to  the  parties  and  to  the 
subject  of  the  litigation,  his  interest,  his  motives,  his  in- 
clination, his  prejudices,  his  means  of  obtaining  a  correct 
and  certain  knowledge  of  the  facts  to  which  he  has  borne 
testimony,  the  manner  in  which  he  has  used  these  means 
and  his  power  of  discernment  and  memory  and  descrip- 
tion. {Butler  V.  Flanders,  44  Super.  531).  It  must  in 
all  cases  relate  either  to  matters  pertaining  to  the  issue, 
or  which  tend  to   discredit  the  witness  or  impeach  his 
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moral  character.  {People  v.  Oyer  &  Terminer,  83  N. 
Y.  436).  It  is  said  that  great  latitude  should  be 
allowed  in  cross-examination  and  all  matters  which  are 
offered  to  be  shown  should  be  received  unless  they  are 
clearly  incompetent.  {Oarfield  v.  Kirk,  65  Barb.  464). 
While  this  is  practically  true,  yet  the  object  of  cross 
examination  must  be  considered,  and  nothing  can  be 
allowed  except  what  fairly  tends  to  accomplish  that 
object;  and  matters  which  will  not  fairly  bear  upon  the 
truth  of  the  witness'  testimony  ought  not  to  be  received. 
Whether  the  court  will  permit  the  counsel  for  the  de- 
fendant to  cross-examine  the  witnesses  for  the  plaintiff 
as  to  new  matter  which  constitutes  a  defense,  before  the 
defendant  gets  the  case,  is  entirely  discretionary.  {Neil 
V.  Thorn,  88  N.  Y.  270).  At  some  time  during  the  trial 
the  defendant  is  entitled  to  cross-examine  the  witnesses 
as  to  the  whole  case  although  they  may  be  sworn  only 
as  to  some  particular  facts.  {Fulion  Bank  v.  Stafford, 
3  Wend.  483;  Livingston  v.  Keech,  C4  Super.  547). 
Upon  cross-examination  the  witness  may  be  asked  as  to 
statements  made  by  him  which  contradict  the  evidence 
he  has  given  upon  n:iaterial  points  {Stape  v.  People,  85 
N.  Y.  390) ;  but  where  it  is  intended  to  give  such  contra- 
dictory statements  in  evidence,  if  they  are  oral,  his  atten- 
tion must  first  be  called  to  the  time  and  place  where  they 
were  made  and  the  person  to  whom  they  were  made, 
and  the  precise  words  of  the  statement  as  nearly  as  may 
be.  {Hart  v.  Hud.  River  Bridge  Co.  84  K".  Y.  66).  If 
they  are  written,  he  must  be  shown  the  paper  which 
contains  them  and  have  an  opportunity  to  identify  it; 
but  if  he  does  so  and  admits  that  he  wrote  or  signed  it 
his  attention  need  not  be  called  to  the  particular  thing 
contained  in  it.  {People  v.  Taylor,  43  Hun,  419;  Bo- 
mertze  v.  East  River  Nat.  Bank,  49  N.  Y.  577).  A  wit- 
ness cannot  be  cross-examined  as  to  any  merely  collateral 
fact,  for  the  purpose  of  afterwards  impeaching  his  testi- 
mony by  contradicting  him;  and  if  he  answers  such 
question  his  answer  must  be  taken  as  conclusive,  and 
no  evidence  can  afterwards  be  permitted  to  contradict 
him.  This,  Iiowever,  does  not  prevent  the  contradic- 
tion of  a  witness  as  to  any  facts  immediately  connected 
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with  the  subject  of  the  inquiry.  Where  questions  are 
put  to  him  as  to  facts  not  involved  in  the  issue,  for 
the  purpose  of  affecting  his  credit,  the  latitude  of  in- 
quiry, as  we  have  seen,  rests  in  the  discretion  of  the 
court;  and  the  answers  to  such  questions  are  conclusive, 
and  he  cannot,  touching  those  collateral  facts,  be  con 
tradicted  by  other  witnesses.  {Plato  v.  Reynolds,  27  N. 
Y.  586).  An  expert  witness  may  be  cross-examined  as  to 
contradictory  statements  in  the  same  way  and  to  the  same 
extent  as  a  witness  who  testifies  to  facts.  {Doyle  v.  iV. 
Y.  Eye  and  Ear  Infirmary,  SO  N.  Y.  631).  Upon  the 
cross-examination  of  an  expert,  counsel  are  not  so  nar- 
rowly confined  in  regard  to  hypothetical  questions  as 
upon  the  direct  examination,  but  they  may  in  putting 
such  questions  assume  any  facts  pertinent  to  the  inquiry 
whether  testified  to  by  witnesses  or  not,  with  a  view  of 
testing  the  skill  and  accuracy  of  the  expert.  Such  cross- 
examination,  like  any  other  cross-examination  with 
regard  to  the  credibility,  is  very  largely  under  the  con- 
trol of  the  trial  court.  {Dilleber  v.  Horn.  L.  Ins.  Co., 
87  N.  Y.  79,  83).  In  the  cross-examination  of  a  witness 
he  may  be  asked  as  to  any  feeling  of  hostility  towards 
the  party  against  whom  he  is  sworn,  or  as  to  his  friendly 
feelings  towards  the  one  who  puts  him  upon  the  stand. 
{StarJcs  V.  People,  5  Den.  106;  Teetsw  Village  of  Middle- 
town,  106  N.  Y.,  651).  Where  one  party  is  a  corpora- 
tion, a  witness  may  be  asked  upon  cross-examination 
whether  or  not  he  has  any  feelings  of  hostility  or  friend- 
ship as  to  the  officers  of  the  corporation.  {Hoffman  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  87  N.  Y.,  25).  The  party 
asking  such  questions  is  not  bound  by  the  answer  of  the 
witness;  it  is  always  competent  to  show  by  other  evi- 
dence than  that  of  the  examination  of  the  witness  him- 
self, that  he  is  hostile  to  the  party  against  whom  he  is 
called,  or  that  the  relations  between  him  and  the  party 
by  whom  he  is  called  are  particularly  friendly.  {Newton 
V.  Harris,  6  N.  Y.  345;  Prescott  v.  Tousey,  50  Super.  12). 
He  may  be  asked  upon  cross-examination  whether  he 
has  ever  been  convicted  of  a  crime,  and  if  he  denies  it  he 
may  be  contradicted  by  the  record  of  conviction.  (Co. 
Civ.   Proc.  §  832;  People  v.  Kelly,  35  Hun,  295).     The 
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record  in  such  case,  however,  is  not  conclusiva,  and  the 
witness  may  explain  it  or  testify  to  his  innocence.    {Sims 
V.  Sims,  75  N.  Y.  466).     He  may  also  be  asked  whether 
he  has  not  been  guilty  of  crime  without  regard  to  his 
conviction  (Peopfe  V.   Irving^  95  N.  Y.  541);  or  whether 
he  has  been  in  jail  {Real  v    People,  42  N.  Y.  270);  and 
any  question,  the  answer  to  which  will  discredit  him  or 
disparage  his  testimony;  but  it  seems  that  he  cannot  be 
asked  whether  he  has  been  indicted  or  arrested  upon  a 
criminal  charge.     {People  v.  Crapo,  76  N".  Y.  288;  Byan 
V.  People,  79  N.  Y.    593).     Except  however  as  above 
stated  with  regard  to  his  feelings  of  hostility,  the  party 
asking  such  questions  is  bound  by  his  answer.     A  wit- 
ness may  refuse  to  answer  any  question  as  to  a  collateral 
matter  the  answer  to  which  would  tend  to  disgrace  him, 
or  as  to  any  other  matter  the  answer  to  which  would 
criminate  him,  or  expose  him  to  a  penalty  or  forfeiture. 
{People  V.  Brown,  72  N.Y.  571;  Henry  v.  Banh  of  Salina, 
1  K.  Y.  83).     The   right  to  decline  to  answer  for  this 
reason  is  personal  to  the  witness  and  unless  he  claims 
his   privilege  it  is  not  error  to  compel  him  to  answer. 
{People  V.  Bodine,  1  Den.  281).     If  however  the  witness 
is  a  party  to  the  action,  his  counsel  may  claim  it  for  him ; 
and  upon  such  claim  being  made  it  is  error  to  compel 
him  to  answer.     {People  v.   Brown,  72  N.  Y.  571).     The 
extent  to  which  the  cross-examination  on  these  subjects 
as  to  the  credit  of  a  witness  may  be  continued,  being 
largely  in  the  discretion  of  the  court,  it  is  not  reviewable 
except   whero  it  is  clear   that  the   discretion   has  been 
abused,  and  injustice  has  resulted  from  it.     {Lefler  v. 
Field,  52  N.  Y.  G21;  Peel  v.  Kern,  6  Hun,  298).     It  is  the 
duty  of  the  court  to  protect  a  witness  from  outrageous 
questions  or  from  insulting  demeanor  on  the  part  of 
counsel.     While  a  cross-examination  as  to  the  credibility 
of  a  witness  is  proper  and  should  always  be  permitted, 
the  court  may  consider  whether  the  answer  ought  to  dis- 
credit the  witness,  whether  a  criminal  act  which  is  to  be 
revealed  is  of  recent  date  so  as  to  make  it  improbable 
that  the  witness  has  repented  of  his  misconduct,  or 
whether  the  good  to  accrue  from  the  answer  is  not  so 
small  as,  compared  with  the  enormous  mischief  to  be 
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done  to  the  witness  or  to  other  persons,  as  would  justify 
the  court  in  refusing  to  permit  the  question  to  be  put. 

Sec.  3.  Re-direct  examination. 

Re-examination  is  confined  to  explanation  of  the  cross 
examination.  It  should  not  include  new  matter;  but 
should  be  limited  to  matters  drawn  out  by  the  cross- 
examination;  as  to  such  matters  the  witness  may  explain 
so  far  as  may  be  necessary;  and  where  contradictory 
statements  are  given  against  him  he  is  entitled  to  state 
the  circumstances  under  which  they  were  made  and  the 
motives  which  induced  them.  {Gilbert  v.  Sage,  5  Lans. 
287).  If  the  witness  has  been  cross-examined  as  to  inad- 
missible matter  he  may  .be  re-examined  as  to  the  same 
matter.  (Wharton's  Ev.  §  573).  The  court  may  permit 
a  party  upon  re-examination  to  ask  with  -regard  to  new 
matter  as  to  which  the  witness  was  not  cross-examined, 
or  examined  in  chief;  but  there  is  no  absolute  right  to 
do  this,  and  whether  it  will  be  allowed  or  not  is  dis- 
cretionary. 

Sec.  4.  Impeaching  u  witness. 

Besides  impeaching  a  witness  by  cross-examination  as 
to  his  character,  the  adverse  party  may  show  by  evi- 
dence called  for  that  purpose,  that  the  witness  is  un- 
worthy of  credit.  The  right  to  give  evidence  of  this 
kind  is  confined  to  the  witnesses  sworn  by  the  adverse 
party.  Under  no  circumstances  can  a  party  swear  wit- 
nesses to  impeach  the  general  character  of  one  whom 
he  had  produced  as  a  witness  in  his  own  behalf 
{Pollock  V.  Pollock,  71  N.  Y.  137) ;  but  he  may 
contradict  his  testimony  as  to  matters  material  to 
the  case  by  the  testimony  of  other  w^itnesses,  although 
the  necessary  effect  is  to  impeach  him.  He  cannot, 
however,  prove  contradictory  statements  made  by  him. 
{Becker  v.  Koch,  101  N.  Y.  391).  Where  one  has 
called  the  adverse  party  as  a  witness  he  may  im- 
peach him  by  showing  contradictory  statements  made  by 
him,  and  to  that  extent  the  rule  prohibiting  the  impeach- 
ment of  ones  own  witness  does  not  apply.  {Crouse  v. 
Frothingham,  27  Hun,  123).     One  may  impeach  his  ad- 
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versary's  witness  by  giving  evidence  to  show  the  char- 
acter of  the  witness,  or  his  condition  of  mind  or  body. 
Ifc  is  competent  to  show  that  he  is  an  imbecile  or  insane 
{Rivara  v.  GMo,  3  E.  D.  Smith,  264;  Alleman  v.  Stepp, 
35  Am.  Eep.  288),  or  that  at  the  time  of  the  transaction  as 
to  which  he  testifies,  he  was  in  such  a  state  of  mind  as  to 
be  incapable  of  exercising  a  correct  discrimination  or 
observation, — as  that  he  was  intoxicated.  {Sisson  v. 
Conger,  1  T.  &  C.  564).  A  witness  sworn  for  the  ad- 
verse party  may  also  be  impeached  by  proving  his  gen- 
eral bad  character.  For  this  purpose  specific  acts  cannot 
be  proved, — as  that  the  witness  is  a  gambler  {Conley  v. 
Meeker,  85  N.  Y.  618),  or  a  prostitute  {Bakeman  v.  Rose, 
18  Wend.  146),  or  that  his  character  is  bad  as  to  particu- 
lar crimes  or  immoralities  except  falsehood.  {Corning  v. 
Corning,  6  N  Y.  97).  The  proper  mode  of  impeaching 
character  by  direct  evidence  is  to  show  by  the  person 
called  for  that  purpose,  that  he  knows  the  reputation  of 
the  witness  sought  to  be  impeached,  in  the  neighborhood 
where  he  lives  {Beard  v.  Hale,  3  T.  &  C.  T91);  and  if  he 
'loes,  he  may  be  asked  what  that  reputation  for  truth 
and  veracity  is;  or  having  shown  that  he  knows  the  gen- 
eral reputation  of  the  witness  in  the  neighborhood  where 
he  lives,  he  may  be  asked  what  it  is,  and  whether  from 
that  reputation  he  would  believe  him  under  oath.  {Peo- 
ple V.  Mather,  4  Wend.  229 ;  Johnson  v.  People,  3  Hill, 
178).  If  he  testifies  that  the  general  character  of  the 
witness  is  bad,  he  need  not  be  asked  if  he  knows 
his  reputation  for  truth  and  veracity;  but  may  simply 
be  asked  if,  judging  from  that  character  he  would 
believe  him  under  oath.  (Id).  The  question  in  every  case 
is  as  to  the  character  of  a  witness  at  the  time  when  he 
gives  his  testimony  {People  v.  Haynes,  38  Ho'w^.  Pr.  369); 
but  to  ascertain  that  fact  the  reputation  of  the  witness 
in  previous  years  may  be  given;  and  the  law  lays  down  no 
certain  limit  as  to  the  time  of  inquiry.  The  trial  judge 
may  determine  that  limit,  and  it  is  for  the  jury  to  decide 
upon  all  the  circumstances  to  what  extent  the  testimony 
goes  to  impeach  the  witness.  {Stevens  v.  Rodger,  25 
Hun,  54;  Dollner  v.  Lintz,  84  N.  Y.  669).  A  party  who 
calls  an  impeaching  witness  cannot  ask  him  what  particu- 
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lar  facts  he  has  heard  in  regard  to  the  reputation  of  the  one 
impeached.  {Gulerette  v.  McKinley,  27  Hun,  320).  Upon 
cross-examination,  the  impeaching  witness  may  be  asked 
what  he  has  heard  against  the  one  impeached,  and  from 
whom,  and  how  long  reports  against  him  have  been  in 
circulation,  and  any  other  facts  showing  the  extent  of 
the  reports,  or  the  feehng  of  the  witness.  {People  v. 
Mather,  4  Wend.  229;  Bakeman  v  Rose,  18  Wend.  146). 
Where  the  impeaching  witness  is  not  acquainted  in  the 
neighborhood  in  which  the  one  to  be  impeached  hves, 
and  his  only  knowledge  is  that  which  he  had  derived 
from  inquiries  made  for  the  express  purpose  of  qualify- 
ing himself  as  a  witness,  he  is  not  competent  to  testify 
to  reputation.  {Curtis  v.  Fay,  3Y  Barb.  64).  Where 
impeaching  witnesses  have  been  called,  the  party  calling 
the  one  impeached  is  entitled  to  sustain  him  by  the  direct 
testimony  of  other  witnesses,  to  the  effect  that  his  char- 
acter is  good,  or  that  he  is  worthy  of  credit.  A  sustaining^ 
witness,  who  testifies  that  he  knows  the  person  whose 
character  is  in  question  and  the  persons  with  whom  he 
associates,  and  that  he  has  never  heard  his  character  called 
in  question  or  spoken  of,  is  competent  to  testify  whether 
he  would  believe  the  impeached  witness  under  oath. 
{People  V  Davis,  21  Wend.  309).  The  reason  for  this  is 
that  where  one  has  a  good  reputation  in  a  community  it 
is  taken  for  granted  and  rarely  spoken  of;  and  experi- 
ence teaches  us  that  the  persons  who  are  talked  about 
are  those  whose  reputation  is  bad,  and  not  those  whose 
reputation  is  good. 

Sec.  5.  Proof  and  use  of  papers. 

Before  offering  papers  in  evidence  their  genuineness 
and  execution  must  be  proved.  In  chapter  twenty-five 
{ante),  will  be  found  such  statutory  directions  as  are  con- 
tained in  the  Code  with  regard  to  the  proof  of  writings. 
If  papers  are  not  proved  in  the  way  prescribed  in  that 
statute,  they  must  be  proved  by  the  testimony  of  wit- 
nesses. The  usual  manner  of  making  such  proof  is,  after 
qualifying  the  witnesses,  to  show  that  the  signature 
is  in  the  hand  writing  of  the  person  who  purports  to 
36 
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iave  executed  it.  If  the  writing  is  in  the  possession  of 
the  opposite  party  notice  to  produce  must  have  been 
served  upon  him,  and  the  party  desiring  to  use  the 
writing  should  be  prepared  with  the  proof  of  the  service 
of  such  a  notice.  If  it  is  in  the  possession  of  a  third  per- 
son, a  subpoena  duces  tecum  should  have  been  served 
upon  him,  and  proof  of  the  service  of  a  subpoena  should 
be  in  readiness  if  it  is  necessary  to  be  used.  When  the 
writing  is  needed,  the  counsel  for  the  party  should  be 
■called  upon  to  produce  it,  or  the  witness  having  it  should 
be  put  upon  the  stand  and  asked  for  it.  A  party  is  not 
-entitled  to  the  production  of  the  paper  unless  he  has  the 
intention  in  good  faith  of  putting  it  in  evidence.  {Mc- 
Call  V.  Moschcowitz,  10  Civ.  Pro.  R.  107,  129).  If  the 
party  or  witness  who  has  the  paper  declines  to  produce 
it  upon  the  ground  that  the  reading  of  it  in  evidence 
would  be  prejudicial  to  his  interests,  or  the  interests  of 
the  person  to  whom  he  stands  in  a  confidential  relation 
respecting  the  paper,  he  may  be  required  to  submit  it  to 
the  inspection  of  the  court.  {Mitchell's  case,  12  Abb. 
Pr.  249).  It  is  for  the  court  to  decide  whether  or  not  the 
claim  of  privilege  is  well  founded.  (Id.)  When  the 
paper  is  proved  it  should  be  marked.  If  not  offered  in 
evidence  at  the  time  it  should  be  marked  simply  for 
identification,  and  when  received  in  evidence  it  should 
be  marked  as  an  exhibit  in  the  case.  Proving  the  ex- 
.ecution  of  a  paper  and  marking  it,  do  not  make  it  evidence 
in  the  case;  but  it  should  be  offered  and  received  as  evi- 
dence. It  need  not  necessarily  be  read  at  the  time;  the  read- 
ing may  be  waived  or  postponed.  {Clapp  v.  Wilson,  5 
Den.  285).  A  paper  put  in  evidence  in  the  case  is  pre- 
sumed to  have  been  received  generally,  unless  it  is  re- 
.stricted  or  limited  in  some  way.  {BurnTiam  v.  TTiur- 
man,  34  Super.  536).  The  party  offering  the  paper  is 
not  required  to  read  all  of  it.  {Gellatly  v.  Lowery,  6 
Bosw.  113;  Brooks  v.  Baker,  9  Daly,  398).  But  he  must 
read  the  whole  context  so  far  as  it  qualifies  the  sense. 
(Wharton's  Ev.,  §  1103;  Barnes  v.  Allen,  1  Abb.  Ct. 
App.  Dec.  Ill;  Hopkins  v.  Smith,  11  John.  161).  If  he 
does  not  see  fit  to  read  the  whole  of  the  document  the 
other  party  may  read  it  all,  if  it  is  all  in  evidence;  and 
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in  any  event  he  may  read  so  much  of  it  as  is  material. 
iSheldon  v.  Clews,  13  Abb.  N.  C.  40;  Gardner  v.  Ryer- 
S071,  19  How.  Pr.  108).  If  the  original  paper  cannot  be 
produced,  the  party  seeking  to  use  it  must  be  prepared 
to  prove  that  he  has  searched  for  it  and  is  unable  to  find 
it,  or  that  it  is  in  possession  of  the  opposite  party;  and 
he  may  then  give  secondary  evidence  of  its  contents.  If 
the  adverse  party  has  possession  of  it  and  refuses  to  pro- 
duce it,  and  compels  secondary  evidence  of  its  contents 
to  be  given,  he  will  not  be  permitted  to  put  the  original 
in  evidence  in  his  own  behalf,  nor  to  give  secondary  evi- 
dence of  its  contents.  {Tyng  v.  U.  S.  Sub.  &  T.  Boat 
Co.,  1  Hun,  161;  Martin  v.  Pettingill,  2  N.  Y.  S.  Rep. 
•602;  Doon  v.  Donaher,  113  Mass.  151;  Oage  v.  Camp- 
■bell,  131  Mass.  566). 

The  pleadings  are  not  evidence  in  the  case;  but  they 
may  be  put  in  evidence  upon  proper  foundation  being 
laid,  like  any  other  declarations  of  the  party.  ( Willis  v. 
Forrest,  2  Duer,  310;  Jennings  v.  Asten,  5  Duer,  695). 
The  opinion  of  the  court  on  a  former  trial  cannot  prop- 
erly be  read  in  evidence  to  the  jury.  {Bell  v.  McMas- 
ter,  29  Hun,  272). 

.Sec.  6.  Use  of  memoranda,. 

This  matter  is  more  properly  a  subject  to  be  treated  of 
in  books  on  evidence;  and  but  little  need  be  said  upon 
it  in  this  place.  If  the  witness  can  recall  the  fact  as  to 
■which  he  swears,  he  is  not  at  liberty  to  refer  to  a  memo- 
randum to  refresh  his  memory,  or  to  corroborate  his  tes- 
timony. {Young  v.  Catlett,  6  Duer,  437;  SacJcett  v. 
.Spencer,  29  Barb.  180).  If  he  cannot  I'ecollect,  he  may 
for  the  purpose  of  refreshing  his  memory,  use  any  mem- 
orandum whether  made  by  himself  or  another,  written  or 
printed,  provided  that  when  his  memory  has  been  thus  re- 
freshed, he  can  testify  to  the  facts  of  his  own  knowledge,  — 
the  memorandum  itself  not  being  evidence.  {Howard  y. 
McDonough,  77  N.  Y.  592).  In  such  a  case  it  is  not  ma- 
terial by  whom  the  memorandum  was  made,  but  it  must 
have  been  made  at  or  so  near  the  time  of  the  transaction 
that  the  court  can  see  that  it  would  probably  enable  the 
witness  to  refresh  his  recollection.     {Honstine  v.  O'Don- 
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nell,  5  Hun,  472;  Palmer  v.  People,  19  Hun,  372).  When 
a  witness  has  so  far  forgotten  the  facts  that  he  cannot 
recollect  them  even  after  looking  at  the  memorandum  of 
them,  and  he  testifies  that  he  once  knew  them  and  made 
a  memorandum  of  them  at  the  time  or  soon  after  they 
occurred  which  he  intended  to  make  correctly  and  which 
he  believes  to  be  correct,  such  memorandum  if  in  his  own 
handwriting  may  be  received  as  evidence  of  the  facts 
therein  contained,  although  the  witness  has  no  present 
recollection  of  them.  {Howard  v.  McDonough,  supra). 
It  is  indispensable  to  the  introduction  of  such  a  memo- 
randum in  evidence,  that  it  should  appear  that  the  wit- 
ness is  unable  with  the  aid  of  the  memorandum  to  speak 
as  to  the  facts.  {Russell  v.  Hud.  Biver  B.  B.  Co.  17 
N.  Y.  134).  The  memorandum  sought  to  be  used  for 
this  purpose  must  be  an  original  and  not  a  copy.  {Driggs 
V.  Smith,  36  Super.  283;  Downs  v.  N.  Y.  C.  &  H.  B.  B.  B. 
Co.  47  N.  Y.  83).  If  the  memorandum  sought  to  be 
used  for  such  a  purpose  has  been  lost,  secondary  evidence 
cannot  be  given  of  its  contents.  {Peck  v.  Valentine,  94 
N.  Y.  569).  Memoranda  may  also  be  used  in  cases  which 
do  not  come  precisely  under  either  of  the  foregoing 
heads ;  as  for  instance  where  a  witness  is  called  upon  to 
testify  as  to  a  large  number  of  items,  he  may  use  a 
memorandum  which  he  has  made  containing  a  list 
of  all  the  items  and  their  values  to  aid  his  memory;  he 
must  be  able,  however,  to  state  that  the  items  are  cor- 
rectly stated  in  the  list,  and  that  the  values  were  in  ques- 
tion, that  they  were  of  the  values  therein  stated.  After 
he  has  testified,  the  memorandum  which  he  has  used  may 
be  put  in  evidence,  not  as  proving  anything  in  itself  but; 
as  a  detailed  statement  of  the  items  testified  to  by  the 
witness.  The  manner  in  which  such  a  memorandum 
may  be  used,  is  very  much  in  the  discretion  of  the  judge. 
He  may  require  the  witness  to  testify  to  each  item  sep- 
arately, or  he  may  allow  the  witness  to  testify  quite 
generally  to  the  items  and  their  values,  and  receive  the 
memorandum  as  a  detailed  result  of  his  examination, 
leaving  to  the  adverse  party  a  more  minute  cross-examina- 
tion. {Howards.  McDonough,  77  K  Y.  592;  Wise  v.  PTice- 
nixF.  Ins.  Co.,  101 N.  Y.  637;  McCormiclcY.  Penn.  Cent. 
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Ji.  B.  Co.,  49  N.  Y.  303).  Where  the  facts  have  been 
reported  correctly  by  the  witness  to  a  party  who  enters 
them  in  his  book,  the  evidence  of  the  entry  is  admissi- 
ble. {Shear  v.  Van  Dyke,  10  Hun,  528;  Payne  v. 
Bodge,  7  Hun,  612;  aff'd  71  N.  Y.  598;  Mayor,  etc.  v. 
Second  Avenue  H.  R.  Co.,  31  Hun,  241).  When  a  wit- 
ness iises  a  memorandum  to  refresh  his  recollection,  or 
refers  to  it  while  giving  his  testimony,  the  opposite  party 
may  inspect  it  and  cross-examine  the  witness  in  regard 
to  it  without  putting  it  in  evidence  {PecTc  v.  Valentine, 
94  N.  Y.  569;  Peck  v.  Lake,  8  Lans.  136);  and  the  court 
will  compel  the  witness  to  produce  it.  {Tebbetts  v. 
Sternberg,  66  Barb.  201). 

Sec.  7   Calling  judge  or  juror  as -witness. 

Where  a  judge  is  actually  trying  a  case  and  his  con- 
tinuance upon  it  as  a  judge  is  necessary  to  the  constitu- 
tion of  the  court,  he  cannot  be  sworn  as  a  witness;  and 
it  is  error  so  to  do.  {People  v.  JDoTiring,  59  N.  Y.  374). 
If,  however,  the  court  is  so  constituted  that  there  is  a 
sufficient  court  without  him,  he  may  be  called  as  a  wit- 
ness; but  having  been  so  called  it  is  not  proper  that  he 
should  return  to  the  bench.  (Id.).  One  of  three  referees 
cannot  be  sworn  as  a  witness  on  the  trial  of  a  case  before 
.him.  {Morss  v.  Morss,  11  Barb.  510).  A  juror  is  a 
competent  (vitness  in  the  case.  {People  v.  DoJiring,  59 
N.  Y.  374,  378).  If  he  has  knowledge  of  any  of  the  facts 
material  to  the  case,  he  should  so  state  and  then  he 
should  be  sworn  as  a  witness  so  that  he  can  be  ex- 
amined and  cross-examined.  (Wharton's  Ev.  §  602). 
Unless  he  is  so  sworn  as  a  witness  in  the  case  he  should 
not  give  information  of  the  facts  to  his  associates. 

ARTICLE  V. 

TAKING-  CASE  FROM  JURY. 

SECTION. 

1.  For  -want  of  parties. 

2.  Voluntaiy  non-suit. 

3.  Withdra-wal  of  juror. 

4.  Compulsory  non-suit. 

5.  Ordering  a  verdict. 

6.  Verlict  subjec:  to  the  opinion  of  the  court. 
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Sec.  1.  For  want  of  parties. 

So  far  as  the  right  of  a  party  is  concerned  to  object  to- 
tlie  non-joinder  of  parties,  the  question  must  be  raised 
by  demurrer  or  answer,  or  it  is  waived.  Though  the 
parties  have  waived  the  riglit  to  raise  objections,  that  the 
presence  of  other  parties  is  needed,  it  is  the  duty  of  the 
court,  where  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  other  parties,  to  direct  them 
to  be  brought  in.  (Co.  Civ.  Proc.  §  452).  This  rarely 
is  necessary  in  an  action  at  law  because  the  judgment 
asked  for  is  only  a  money  judgment  in  favor  of  the 
plaintiff  against  the  parties  who  are  made  defendants; 
and  such  judgment  cannot  usually  affect  the  right  of 
others.  In  ejectment  and  replevin  however,  where 
something  more  than  a  mere  money  judgment  is 
asked  for,  it  may  be  necessary  to  add  new  parties. 
Whenever  such  is  the  case  it  is  the  duty  of  the  court 
to  cause  them  to  be  brought  in  as  stated  above.  The 
court  is  not  called  upon  to  exercise  this  right,  un- 
less the  persons  who  are  omitted  are  necessary 
parties.  Where  they  are  simply  proper  parties, 
but  not  necessary  to  a  complete  determination  of  the 
action,  they  need  not  be  brought  in.  {Osterhoudt  v. 
B'rd  of  Supervisors,  98  N.  Y.  239).  The  plaintiff  in  an 
action  at  law  cannot  be  compelled  to  sue  any  one  whom, 
he  does  not  choose  to  sue,  and  a  court  will  not  permit  a 
defendant  in  such  an  action  to  set  up  an  equitable  defense, 
which  would  make  it  necessary  to  bring  in  other  parties. 
If  such  a  defense  is  set  up,  it  must  be  tried  on  behalf  of 
the  defendant  alone  who  sets  it  up;  and  if  it  appears 
that  other  parties  are  necessary  to  enable  him  success- 
fully to  maintain  it  he  will  be  defeated  in  it.  ( Webster 
V.  Bond,  9  Hun,  437).  The  court  cannot  order  a  new 
party  defendant  to  be  brought  in,  where  the  plaintiff  had 
no  right  to  recover  at  all  without  his  presence.  This  would 
be  to  enable  the  plaintiff  to  bring  a  new  action.  {Newman 
V.  Marvin,  12  Hun,  286).  In  such  a  case  it  would  be  the 
duty  of  the  court  to  dismiss  the  plaintiff's  complaint, 
leaving  him  to  pursue  whatever  rights  he  may  have 
against  any  other  persons.  If  the  objection  has  been 
raised  by  the  answer,  the  complaint  must  be  dismissed,  or 


TRIAL   BY   JUET.  287 

i 

the  court  in  its  discretion,  may  order  the  cause  to  stand 
over  to  permit  new  parties  to  be  brought  in.  {Van  Epps 
V.  Van  Deusen,  4  Paige,  64,  Y6).  If  the  objection  is  not' 
raised,  the  cause  must  stand  over  to  permit  new  parties- 
to  be  brought  in,  only  when  it  appears  that  it  is  neces- 
sary to  do  so.  {Shaver  v.  Brainard,  29  Barb.  25).  The 
rules  here  laid  down  apply  especially  to  actions  for  equi- 
table relief;  and  it  is  seldom  necessaiy  to  invoke  them 
in  an  action  at  law.  Where  a  cause  does  stand  over  to 
enable  new  parties  to  be  brought  in,  the  terms  upon 
which  the  court  shall  direct  it  to  be  done  are  entirely 
discretionary.  If  the  defendant  might  have  raised  the 
question  by  his  pleading  and  did  not  do  so,  usually  no 
costs  will  be  imposed.  {Colt  v.  Lasnier,  9  Cow.  320,  334). 
The  manner  in  which  new  parties  are  to  be  brought  in 
is  set  forth  in  Volume  I,  page  105. 

Sec.  S.  Voluntary  nonsuit. 

The  plaintiff  cannot  submit  to  a  non-suit  after  the 
cause  has  been  submitted  to  the  jury  (Co.  Civ.  Proc.  § 
1182).  Bat  at  any  time  before  that,  if  he  finds  that  he 
cannot  recover,  he  may,  at  his  pleasure  become  non-suit 
( Wooster  v.  Burr,  2  Wend.  295);  except  where  the  de- 
fendant has  set  up  a  counter-claim  asking  for  affirmative 
-relief  {GwatTineyv.  Gheathan,  21  Hun,  576;  MarsK s 
Bank  v.  ScJiulenberg,  48  Mich.  102;  30  Alb.  Law  J.  22); 
in  which  case  it  is  in  the  discretion  of  the  court  whether 
to  permit  the  plaintiff  to  become  non-suit  or  not;  but 
the  fact  that  the,  plamtiff  has  pleaded  a  set-off  merely, 
does  not  affect  the  right  to  submit  to  a  non-suit.  ( Woos- 
ter V.  Burr,  2  Wend.  295).  The  plaintiff,  however,  can- 
not submit  to  a  non-suit  in  a  case  where,  upon  plaintiff's 
own  proof,  the  defendant  is  entitled  to  a  verdict  in  his 
favor.  {Hull  v.  SouthwortTi,  5  Wend.  265).  Before  the 
Code,  it  was  the  practice  that  the  plaintiff  was  called  by 
the  clerk  when  the  jury  came  in  to  deliver  their  verdict, 
and  if  he  did  not  answer  he  was  non-suited.  {Gale  v. 
Eopsradt,  1  How.  Pr.  72).  By  the  Code,  however,  it  is- 
provided  that  the  plaintiff  need  not  be  called  when  the 
jurors  are  about  to  deliver  their  verdict.  (Co.  Civ.  Proc. 
§1182).     Under  the  present  practice,  if  the  plaintiff  de- 
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sires  to  become  non-suit  he  must  ask  for  it.  The  plaint- 
iff is  entitled  to  a  voluntary  non-suit  in  an  action  of  re- 
plevin. {Gale  V.  Hoysradt,  1  How.  Pr.  72;  7  Hill,  179). 
Where  a  plaintiff  has  been  non-  suitedathis  own  request, 
he  cannot  appeal,  nor  take  any  measures  to  obtain  a  re- 
versal of  the  judgment,  {(y  Dougherty  v.  Aldricli,  .5 
Den.  385).  The  effect  of  a  voluntary  non-suit  is  the 
same  as  that  of  a  compulsory  non-suit,  which  will  be 
considered  later. 

Sec.  3.  Withdravral  of  a.  juror. 

If  either  party  is  surprised  at  the  trial  by  the  testi- 
mony in  the  case,  or  by  the  unexpected  absence  of  a  wit- 
ness, or  by  the  production  of  a  paper  of  which  he  did 
not  know,  or  by  any  sickness  or  accident  or  occurrence, 
which  would  make  it  unjust  to  him  to  require  him  to 
proceed,  he  may  ask  for  a  postponement  and  for  leave  to 
withdraw  a  juror;  which  the  court  will  grant  or  deny  in  its 
discretion.  {Soule  v.  Oosterhoudt,  20  Wkly.  Dig.  67;  Glen- 
dening  v.  Canary,  5  Daly,  489.)  Either  party  is  at  liberty 
to  ask  for  this  relief  upon  the  trial.  {Dillon  v.  Cockroft, 
90  N.  Y.  649).  If  a  party  being  surprised  by  any  unex- 
pected occurrence  at  trial,  or  by  evidence  which  he  did  not 
expect  in  the  case,  neglects  to  apply  for  a  suspension  of  the 
trial  or  for  leave  to  withdraw  a  juror,  and  lets  the  case 
go  to  the  jury  on  the  evidence  given,  the  court  wiU  not 
grant  him  a  new  trial  on  the  ground  of  surprise.  {Mes- 
senger V.  Fourth  Nat.  Bank,  6  Daly,  190).  The  terms 
upon  which  this  relief  will  be  granted,  are  discretionary 
with  the  court.  They  are  usually  the  payment  of  the 
costs  and  disbursements  of  the  trial,  with  ten  dollars 
term  fee. 

Sec.  4.  Compulsory  nonsuit. 

Whenever  it  becomes  apparent  that  the  evidence  of 
the  plaintiff  is  not  such  as  to  entitle  him  to  recover,  it  is 
proper  to  grant  a  compulsory  nonsuit  upon  the  motion 
of  the  defendant.  This  will  be  done  whenever  it  is  clear 
that  a  verdict  for  the  plaintiff  could  not  be  sustained 
upon  the  evidence.  Formerly  it  Was  held  that  if  there 
was  what  was  called  a  scintilla  of  evidence  in  support 
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of  the  case,  the  judge  was  bound  to  leave  it  to  the  jury; 
but  recent  decisions  of  high  authority  have  estabhshed  a 
more  reasonable  rule;  that  in  every  case  before  the  evi- 
dence is  left  to  the  jury,  there  is  a  preliminary  questidp. 
for  the  judge;  not  whether  there  is  literally  no  evidence, 
but  whether  there  is  any  upon  which  a  jury  can  properly 
proceed  to  find  a  verdict  for  the  party  producing  it,  upon 
whom  the  burden  of  proof  rests.  {Dwight  v.  Oermania 
L.  Ins.  Co.  103  IST.  Y.  Sil).  Whenever  the  proof,  against 
any  fact  which  is  necessary  to  enable  the  plaintiff  to 
recover,  is  so  preponderating  that  a  verdict  against  it 
would  be  set  aside  by  the  court  as  contrary  to  the  evi- 
dence, it  is  the  duty  of  the  court  to  direct  a  non-suit. 
(Id. ;  Cutter  v  Morris,  41  Hun,  575).  Whenever  a  mo- 
tion for  a  nonsuit  is  made  every  intendment  and  every  fair 
and  legitimate  inference  which  can  arise  from  the  evidence 
must  be  made  in  the  plaintiff's  favor.  {Fairfax  v.  iV.  Y.  C. 
&H.  B.  B.  B.  Co.,  40  Super.  128;  rev'd on  another  ground 
67  N.  Y.  11;  Clemence  v.  City  of  Auburn,  66  N.  Y. 
334,  338).  If  there  is  a  fair  conflict  of  evidence  arising 
from  contradictory  testimony,  or  if  the  inferences  to  be 
drawn  from  the  testimony  are  conflicting,  or  if  the  wit- 
nesses are  neither  indifferent  to  the  result  nor  consistent 
in  their  statements,  so  that  there  is  a  question  as  to  the 
credit  to  be  given  to  them,  the  case  must  go  to  the  jury. 
{Wheaton  v.  Newcombe,  48  Super.-  215;  Smith  v.  Coe,  65 
N.  Y.  678;  Nat.  Bank  of  Virginia  v.  Mills,  1  East'n 
Rep.  189).  The  rule  in  actions  for  negligence  is,  that 
where  from  the  circumstances  shown,  inferences  are  to 
be  drawn  which  are  not  certain  and  uncontrovertible, 
and  as  to  which  persons  might  differ,  it  is  for  the  jury 
to  decide.  {Hart  v.  Hud.  Blver  Bridge  Co.,  80  N.  Y. 
622).  To  justify  a  non-suit  on  the  ground  of  contribu- 
tory negligence,  it  must  appear  clearly  that  no  con- 
struction of  the  evidence,  or  inference  drawn  from  the 
facts  would  have  warranted  a  contrary  conclusion,  and 
a  verdict  of  the  jury  the  other  way  would  be  set  aside 
as  against  evidence.  {StacJcus  v.  N.  Y.  C.  &  H.  B. 
B.  B.  Co.,  79  N".  Y.  464;  Fitzpatrich  v.  N.  Y.  C.  &  H. 
B.  B.  B.  Co.,  29  Wkly.  Dig.  169).  Although  the  plaint- 
37 
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iff's  evidence  may  establish  that  he  has  a  cause  of  action,. 
yet  if  the  defendant  estabUshes  a  defense,  by  undisputed 
testimony,  he  is  entitled  to  a  nonsuit ;  and  it  is  error  to  sub- 
mit the  case  to  the  jury.  {Lomer  v.  Meeker,  25  JST.  Y. 
361).  Affirmative  testimony  met  by  that  which  is  neg- 
ative, makes  a  question  for  the  jury,  only  where  th& 
party  giving  the  negative  testimony  had  an  opportunity 
to  know,  and  might  have  known;  or  those  giving 
affimative  testimony  are  not  entirely  disinterested. 
{Salter  v.  U.  &  B.  B.  B.  B.  Co.,  59  N.  Y.,  631; 
Jones  V.  U.  &  B.  B.  B.  B.  Co.,  36  Hun,  115).  A 
nonsuit  cannot  be  granted  if  the  plaintiff  is  en- 
titled to  recover  anything,  although  merely  nominal 
damages.  ( Weher  v.  Kingsland,  8  Bosw.  16;  Van  Rens- 
selaer V.  Jewett,  2  'N.  Y.  135).  A  nonsuit  may  be  ordered 
at  any  stage  of  the  case  {Ernst  v.  Hud.  Riv.  R.  R. 
Co.,  24  How.  97;  Rudd  v.  Davis,  7  Hill,  529);  but  it  is 
error  to  do  so  at  the  close  of  the  defendant's  testimony 
without  giving  the  plaintiff  an  opportunity  to  rebut  it  if 
he  desires.  {Metzgar  v.  Herman,  12  Wkly.  Dig.  181). 
Although  the  court  has  denied  a  motion  for  a  nonsuit  at 
the  close  of  the  plaintiff's  case,  he  may  still  grant  it  at  a 
later  stage  of  the  case  on  the  same  state  of  facts,  on  his 
own  motion.  {Fitch  v.  Hassler,  54  IS..  Y.  677).  Where- 
ever  the  plaintiff  could  have  a  separate  judgment  against 
one  or  more  of  several'  defendants,  any  defendant  may 
have  a  nonsuit  if  the  facts  entitle  him  to  it.  {Mont- 
gomery County  Bank  v.  Albany  City  Bank,  1  N.  Y. 
459;  Lomer  v.  Meeker,  25  JST.  Y.  361).  So  where  there 
are  several  plaintiffs,  if  no  cause  of  action  in  behalf  of 
any  one  of  them  is  established,  the  defendant  is  entitled 
to  a  nonsuit  as  to  him.  {Simar  v.  Canaday,  53  N".  Y. 
298).  The  grounds  "upon  which  the  motion  for  a  nonsuit 
is  made,  should  always  be  stated;  because  if  they  can  be 
obviated  the  plaintiff  should  have  the  opportunity  to  do 
so.  ( Webi  V.  Odell,  49  IST.  Y.  583).  If  there  is  any  miss- 
ing link  of  evidence,  necessary  to  make  out  a  cause  of 
action,  which  can  be  supplied,  it  must  be  called  to  the 
attention  of  the  court  and  the  adversary,  so  that  it  may 
be  remedied,  or  it  cannot  be  urged  upon  appeal.  If  that 
is  not  done,  the  appellate  court  will  not  review  a  refusal 
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to  grant  a  motion  for  a  nonsuit,  upon  a  mere  general 
ground.  So  any  supposed  variance  between  the  proof 
and  the  complaint  must  be  distinctly  stated  if  it  is  relied 
upon,  or  such  variance  will  be  disregarded.  (Mayliew  v. 
Howard,  2  N.  Y.  S.  Rep.  155).  The  same  rule  applies 
to  the  plaintifl  who  moves  for  a  nonsuit  as  to  a  counter- 
claim interposed  by  the  defendant.  {Isham  v.  Davidson^ 
52  N.  Y.  237).  If  a  motion  is  made  on  two  grounds  stated 
disjunctively  in  the  same  sentence,  one  of  which  is  good 
and  the  other  bad,  it  is  error  to  refuse  to  grant  the 
motion.  {Goodrich  v.  Sweeny,  36  Super.  320).  If  no 
ground  of  nonsuit  is  stated,  it  will  not  be  error  to  deny 
the  motion  if  there  is  a  defect  in  the  proof  w^hich  might 
have  been  supplied.  {Mallory  v.  Travelers  In.  Co.  47 
N.  Y.  52).  If  the  grounds  of  the  motion  which  are 
stated,  are  not  well  founded,  it  is  not  error  to  refuse  to 
grant  it  although  other  good  grounds  exist  why  a  non- 
suit should  be  granted,  which  are  not  stated.  {Castle  v. 
Duryea,  32  Barb.  480).  If  a  non-suit  is  granted,  it  will 
be  sustained  although  no  reason  is  given,  or  although  the 
wrong  reason  is  given,  if  any  ground  for  it  appears  in 
the  face  which  could  not  have  been  obviated.  Allard  v. 
Greasert,  61  N.  Y.  1 ;  Storrs  v.  Cong.  Ch.  of  Wilming- 
ton, lY  Wkly  Dig.  179).  Where  a  motion  is  made  upon 
the  ground  simply  that  the  plaintiff  has  shown  no  cause 
of  action,  and  is  denied,  it  is  not  available  upon  appeal, 
if  it  does  not  specify  the  particular  defect.  ( Webh  v. 
Odell,  49  N.  Y.  583).  The  same  rule  applies  where  the 
ground  of  the  motion  is  merely  that  the  plaintiff  has 
shown  no  right  to  recover,  or  that  the  evidence  does  not 
entitle  him  to  recover  under  the  pleadings.  {Castle  v. 
Duryea,  32  Barb.  480).  Although  there  is  such  a  defect 
in  the  proof  that  a  motion  for  nonsuit  might  be  granted, 
the  judge  is  not  required  absolutely  to  grant  it;  but  he 
may  permit  the  plaintiff  to  open  the  case  and  give  new- 
testimony  if  he  sees  fit  to  do  so.  {Hunt  v.  Mayhee,  7 
N.  Y.  266,  273).  But  whether  or  not  this  will  be  per- 
mitted is  entirely  in  the  discretion  of  the  court.  If  the; 
court  can  rightfully  nonsuit  the  plaintiff  upon  undisputed 
facts,  it  ought  to  do  so;  and  a  refusal  to  do  so  is  error  in 
point  of  law;  and  this  is  so  whether  the  motion  for  a  non- 
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suit  is  made  at  the  close  of  the  plaintiff's  case  or  after  evi- 
dence has  been  given  by  the  defendant.  {Lomer  v.  Meeker, 
25  N.  Y.  361).  If  the  plaintiff  has  failed  to  make  out  his 
case  so  that  the  motion  should  have  been  granted,  but  the 
court  denies  it,  and  the  defendant  does  not  stand  on  his 
exception,  but  goes  into  the  proof,  the  whole  evidence 
given  upon  the  trial  wiU  be  considered  upon  a  review;  and 
the  subsequent  proof  of  a  necessary  fact  has  been 
given,  the  error  of  refusing  to  nonsuit  is  obviated. 
{Bartholomew  v.  Lyon,  67  Barb.  86;  Dean  v.  Corbett, 
51  Super.  103).  Where  a  defendant  moves  for  a  non- 
suit, or  rests  his  defense  upon  questions  of  law,  and  his 
motion  is  denied,  or  the  law  held  adversely  to  him;  he  is 
estopped  from  raising  upon  appeal  the  point  that  there 
were  questions  of  fact  which  should  have  been  passed 
upon  by  the  jury,  unless  he  requests  to  go  to  the  jury 
after  the  denial  of  his  motion.  {Dillon  v.  CocTcroft,  90 
]Sr.  Y.  649;  Ormes  v.  DaucTiy,  82  IST.  Y.  443).  Where 
the  court  nonsuits  the  plaintiff  upon  the  whole  case,  if 
lie  excepts  to  the  ruling,  it  is  not  necessary  that  he 
should  ask  permission  to  go  to  the  jury  to  enable  him  to 
present  the  exceptions  to  the  appellate  court  for  review. 
{Train  v.  Holland  Purchase  Ins.  Co.,  62  N.  Y.  598; 
Trustees  of  Easthampton  v.  Kirli,  68  N.  Y.  459). 
Where  each  party  asks  the  court  to  direct  a  verdict  in 
his  favor,  they  agree  that  there  is  no  question  of  fact  for 
the  jury,  and  it  is  not  error  in  the  court  to  direct  a  non- 
suit or  order  a  verdict,  if  there  is  any  evidence  to  sustain 
the  view  which  he  has  taken.  {Dillon  v.  Cockrqft,  90 
N.  Y.  649).  Where  a  request  for  a  verdict  is  made  by 
each  party,  and  the  court  directs  a  verdict  for  one  party 
to  which  the  other  excepts,  but  makes  no  request  to  go 
to  the  jury;  if  there  is  evidence  to  support  the  ruling, 
both  parties  will  be  deemed  to  have  regarded  the  case  as 
presenting  questions  of  law  only,  and  they  cannot  attack 
the  ruling  by  showing  that  there  were  disputed  ques- 
tions of  fact  arising  on  the  evidence.  {Provost  v.  Mc- 
Encroe,  102  N.  Y.  650).  A  denial  of  a  motion  for  a  non- 
suit is  not  a  decision  that  the  plaintiff  is  entitled  to  a 
verdict,  but  only  that  on  the  whole  case  as  presented  there 
are  questions  of  fact,  or  inferences  to  be  drawn  from  the 
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testimony  bjf  the  jury;  and  granting  a  nonsuit  is  only  a 
decision  that  sufficient  evidence  to  sustain  the  cause  of 
action  set  out  in  the  complaint  has  not  been  given. 
{&cJiqfleld  V.  Hernandez,  47  N.  Y.  313).  A  nonsuit  is  sim- 
ply an  adjudication  that  ujion  the  facts  presented  the 
plaintiff  cannot  recover.  It  decides  the  particular  action; 
but  it  does  not  decide  the  rights  of  the  parties,  except  a,s 
to  the  precise  facts  presented  by  them  at  the  time  it  is 
ordered.  {Gates  v.  Canjield,  2  Civ.  Pro.  R.  254).  Al- 
though evidence  has  been  giwn  on  both  sides,  yet  a  non- 
suit is  not  necessarily  a  bar  to  a  subsequent  action 
(Wheeler  v.  Ruckman,  51  N.  Y.  391);  unless  it  is  stated 
to  be  rendered  on  the  merits.  (Co.  Civ.  Proc.  §  1209). 
Although  the  plaintiff  fails  to  prove  his  case  and  is  non 
suited,  it  does  not  follow  that  the  defendant  is  entitled 
to  have  a  verdict  directed  w^hich  would  be  a  final  bar  to 
the  plaintiffs  right  of  action.  The  nonsuit  must  be 
granted  whenever  the  evidence  is  not  sufficient  to  entitle 
the  plaintiff  to  i-ecover;  but  the  defendant  is  only  enti- 
tled to  a  verdict  in  his  favor,  when  upon  the  whole  case 
his  defense  is  established  by  undisputed  evidence. 
{Briggs  v.   Waldron,  83  N.  Y.  582). 

Sec.  5.  Ordering  a  verdict. 

There  is  a  distinction  between  ordering  a  verdict  in  an 
action,' and  the  direction  of  a  nonsuit.  When  a  nonsuit 
is  ordered,  it  amounts  simply  to  a  decision  by  the  court 
that  because  of  a  failure  of  the  proof,  or  of  some  defect 
in  the  pleadings,  the  plaintiff  cannot  recover  in  the  par- 
ticular action,  upon  the  state  of  facts  there  presented; 
and  it  amounts  to  nothing  more.  But  where  a  verdict 
is  directed,  it  is  a  decision  by  the  court,  that  upon  the 
undisputed  facts,  it  is  established,  eitfter  that  the  plaintiff 
is  entitled  to  recover  his  cause  of  action  in  spite  of  all 
defenses,  or  that  the  defendant  has  established  a  com- 
plete defense.  It  adjudges  and  decides  the  rights  of  the 
parties  to  the  action  finally;  and  it  is  a  bar  to  another 
action  for  the  same  cause.  {Audubon  v.  Excelsior  Ins. 
Co.  27  N.  Y.  216;  People  v.  Smith,  61  Barb.  360).  The 
conditions  under  which  a  verdict  may  be  ordered,  are 
the  same  under  which  it  is  proper  to  direct  a  nonsuit. 
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To  justify  the  court  in  directing  a  verdict  upon  the  facts, 
the  evidence  must  be  undisputed;  or  so  certain  and  con- 
vincing that  any  reasonable  man  could  come  to  but  one 
conclusion.  If  there  is  ground  for  opposite  inferences, 
and  a  conclusion  either  way  would  not  shock  the  sense 
of  a  reasonable  man,  then  the  case  is  for  the  jury; 
although  the  judge  may  entertain  a  clear  and  decided 
conviction  that  the  truth  is  on  this,  or  that  side  of 
the  controversy.  {Bagley  v.  Bowe,  105  K.  Y.  171). 
Whether  the  court  can  order  a  verdict,  where  the  only 
testimony  in  the  case  is  that  of  a  party  to  the  action, 
seems  to  be  somewhat  in  doubt.  In  Kavanagh  v.  Wilson 
{70  N.  Y.  177)  and  Qildersleeve  v,  Landon  (73  N.  Y.  609), 
the  court  held  that  where  a  witness  is  interested  in  the 
question,  although  he  is  not  directly  impeached,  and  his 
testimony  is  uncontradicted,  his  credibility  is  a  question 
for  a  jury,  and  the  court  is  not  warranted  in  directing  a 
verdict  upon  his  testimony  alone.  The  same  rule  was 
held  in  the  case  of  Wohlfahrt  v.  Beckert  (92  N.  Y.  490). 
But  in  Kelly  v.  Burroughs  (102  N.  Y,  93)  where  a  verdict 
had  been  ordered  on  the  testimony  of  the  plaintiff,  the  , 
court  affirmed  the  judgment;  and  said,  that  the  mere 
fact  that  the  plaintiff  was  interested,  was  unimportant, 
in  view  of  the  fact  that  there  was  no  conflict  in  the  evi- 
dence or  any  thing  or  circumstance  from  which  an  infer- 
ence against  the  fact  testified  to  by  him  could  be  drawn. 
In  the  last  case,  however,  it  is  stated  in  the  opinion,  that 
other  testimony  than  that  of  the  plaintiff  was  given  to 
the  same  effect;  and  the  head  note  in  the  one  hundred  and 
second  New  York,  is  not  fully  warranted  by  the  facts.  If 
it  is,  the  case  is  in  conflict  with  the  cases  cited  above ;  and 
perhaps  it  may  be  deemed  to  limit  the  rule  laid  down 
in  those  cases. 

Sec.  6.  Verdict  subject  to  the  opinion  qf  the  court. 

Where  upon  the  trial  of  an  issue,  by  a  jury,  the  case 
presents  only  questions  of  law,  the  judge  may  direct  the 
jury  to  render  a  verdict,  subject  to  the  opinion  of  the 
court.  Notwithstanding  that  such  a  verdict  has  been 
rendered,  the  judge  holding  the  trial  term  may,  at  the 
same  term  set  aside  the  verdict,  and  direct  judgment  to 
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be  entered  for  either  party,  with  like  effect,  and  in  like 
manner,  as  if  such  a  direction  had  been  given  at  the 
trial.  An  exception  to  such  a  direction  may  be  taken  as 
prescribed  in  section  nine  hundred  and  ninety-four  of  the 
Code.     (Co„  Civ.  Proc.  §  1185). 

Whether  the  case  presents  only  questions  of  law,  does 
not  depend  upon  the  choice  of  the  parties  or  their  coun- 
sel; but  upon  the  evidence.  Whenever  the  facts  consti- 
tuting the  cause  of  action  or  defense  are  so  clearly 
proved  by  either  party  as  to  justify  the  judge  in  direct- 
ing a  verdict  absolutely  in  favor  of  such  party,  he  may, 
if  the  legal  questions  involved,  are  of  sufficient  import- 
ance and  difficulty  to  justify  that  course,  direct  a  verdict 
subject  to  the  opinion  of  the  general  term,  although 
counsel  may  controvert  such  facts.  This  cannot  prop- 
erly be  done,  however,  where  any  essential  fact  is  left 
in  actual  doubt  by  the  evidence.  {McBride  v.  Farmers' 
Bank,  26  N.  Y.  450).  To  render  the  direction  of  a  ver- 
dict in  this  way  proper,  all  the  facts  necessary  to  enable 
the  court  to  render  a  final  judgment  one  way  or  the 
other  must  be  conceded,  or  established  beyond  contro- 
versy. {Matson  v.  Farm  Buildings  Ins.  Co. ,  Y3  N.  Y. 
310).  Where  the  facts  are  in  dispute  {Partridge  v.  Nor- 
ton, 9  Hun,  582),  or  have  been  submitted  to  a  jury  and 
a  verdict  rendered  by  them  {Gilbert  v.  Beach,  16  N.  Y. 
606),  or  where  exceptions  have  been  taken  upon  the 
trial,  it  is  a  mistrial  to  order  a  verdict  subject  to  the 
opinion  of  the  court.  {Durant  v.  Abendroth,  69  N.  Y. 
148;  Fire  Dept.  v.  Thomson,  16  Hun,  474).  But  if 
both  parties  consent  to  that  course,  it  is  a  waiver  of  any 
exceptions  that  may  have  been  taken,  and  they  will  be 
disregarded  {Byrnes  v.  City  of  Cohoes,  67  N.  Y.  204); 
or  counsel  will  be  deemed  to  have  waived  them  by  argu- 
ing the  question  on  the  merits  without  reference  to  them. 
{Biddlecom  v.  Newton,  13  Hun,  582).  A  verdict  cannot 
be  ordered  under  this  section  where  a  trial  has  been  had 
by  the  court,  without  a  jury.  {Mallory  v.  Wood,  6  Duer, 
657).  The  court  cannot  make  such  an  order,  and  at  the 
same  time  instruct  the  jury  how  to  find  ou  the  questions  of 
fact  (  WilcocG  V.  Hoch,  62  Barb.  509);  nor  where  a  special 
verdict  has  been  rendered  by  the  jury.     {Griswold  v. 
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Dexter,  62  Barb.  648).  Where  tliere  is  no  conflict  of 
testimony  and  no  exceptions  have  been  taken  to  the 
rulings  made  upon  the  trial,  it  is  proper  for  the  court  to 
order  a  verdict  subject  to  the  opinion  of  the  court;  and 
an  exception  to  that  order  is  immaterial,  and  will  be  dis- 
regarded. {Poole  V.  Kermit,  59  N.  Y.  554).  It  is  not 
improper  to  order  a  verdict  subject  to  the  opinion  of  the 
court,  where  an  exception  has  been  taken  to  a  denial  of 
a  motion  for  a  nonsuit.  {Howell  v.  Adams,  68  N.  Y. 
314).  Where  an  order  has  been  made  under  this  section, 
the  only  question  before  the  court  at  general  term  is, 
which  party  is  entitled  to  final  judgment  on  the  uncon- 
troverted  facts.  {Bur ant  v.  Ahendroth,  69  N.  Y.  148). 
The  order  must  direct  a  verdict;  judgment  cannot  be 
ordered  subject  to  the  opinion  of  the  court  at  general 
term.  {Freeborn  v.  Wagner,  49  Barb.  43;  aff'd  4  Koyes, 
27).  The  verdict  when  ordered,  must  determine  the 
amount  of  the  judgment  to  which  either  party  is  en- 
titled. It  cannot  be  ordered,  and  a  reference  directed  to 
ascertain  the  amount  of  damages,  if  the  general  term 
yhould  affirm  the  plaintiff' s  right  to  recover.  {Buchanan 
V.  Cheseborough,  5  Duer,  238).  When  such  an  order  is 
made,  the  whole  case  is  before  the  general  term,  and 
and  judgment  must  be  directed  for  one  party  or  the 
other,  and  no  new  trial  can  be  ordered.  {Northampton 
Nat.  Bank  v.  Kidder,  13  Abb.  K.  C.  376).  Judgment 
cannot  be  entered  upon  a  verdict  ordered  in  this  way, 
until  after  the  decision  of  the  general  term  has  been 
made  {Oilhert  v.  Beach,  16  N.  Y.  606);  unless  the  verdict 
has  been  set  aside,  and  judgment  directed  to  be  entered 
in  the  manner  prescribed  by  section  eleven  hundred  and 
eighty-five  of  the  Code. 

ARTICLE  VI. 

OFFERS,    OBJECTIONS,    AND   EXCEPTIONS. 

SECTION. 

1.  Offers  of  evidence. 

2.  Objections. 

3.  Exceptions. 

4.  Motion  to  strike  out. 
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Sec.  1.  Offers  of  Evidence 

Not  infrequently  in  the  trial  of  a  case,  it  happens  that 
the  relevancy  of  a  particular  bit  of  evidence  is  not  appa- 
rent; for  the  reason  that  the  case  has  not  sufficiently 
developed  to  show  its  materiality,  or  because  some  other 
fact  which  is  necessary  to  make  it  material  has  not  yet 
been  established.  Where  that  is  the  case,  it  is  sometimes 
necessary  for  the  counsel  to  make  an  offer  of  evidence, 
for  the  sake  of  getting  a  ruling  to  which  an  exception 
can  be  taken.  An  offer  of  evidence  is  intended  solely  to 
inform  the  court  of  what  the  party  making  the  offer  in- 
tends to  prove,  so  that  it  will  be  enabled  to  rule  intelli- 
gently on  objections  to  questions  which  have  been  asked. 
It  is  not  a  substitute  for  testimony;  and  it  is  not  good 
practice,  except  in  very  special  cases,  to  decide  a  case 
upon  an  offer  of  evidence.  Judges  will  rarely  receive 
an  offer  of  proof  when  it  can  be  avoided  {Coulson  v. 
Whiting, '1'2  Daly,  408);  nor  will  they  require  counsel  to 
object  to  it;  and  experienced  counsel  are  rarely  willing, 
to  rest  the  case  of  their  client,  on  an  objection  and  ex- 
ception to  an  offer  of  proof.  It  is  much  better,  if  practi- 
cable, to  receive  the  testimony  which  is  offered  to  be 
given,  subject  to  ©bjection,  with  leave  to  the  party 
taking  the  objection  to  move  to  strike  it  out.  In 
such  a  case  as  that,  there  is  no  opportunity  for  a  party 
offering  the  proof,  to  get  a  ruling  upon  an  extensive  offer 
to  prove  facts  which  do  not  exist,  or  which  he  has  not 
the  means  of  proving,  if  they  do  exist.  But  where  to 
take  the  testimony  would  unnecessarily  consume  time, 
and  the  party  makes  an  offer  in  good  faith  of  only  such 
facts  as  he  really  believes  he  is  able  to  prove,  a  court  may 
properly  hear  the  offer  and  make  a  ruling  based  upon  it. 
But  wherever  that  is  done,  the  offer  is  to  be  construed 
with  great  strictness;  audit  is  not  regarded  with  any  favor. 
{Coulson  V.  Whiting,  supra).  It  is  necessary  that  it  should 
include  everything  that  a  party  proposes  to  show  upon  the 
particular  point,  in  addition  to  what  already  appears;  or 
at  least  enough  to  make  the  materiality  of  the  facts 
clearly  apparent.  {Pepin  v.  LacJienmeyer,  45  N.  Y. 
27).  If  the  relevancy  of  the  facts  offered  does  not  clearly 
38 


298  PKACTICE. 

appear,  the  better  practice  is  to  sustain  the  objection  to 
the  offer;  and  it  is  not  error  to  do  so.  ( Van  Buren  v. 
Wells,  19  Wend.  203).  If  the  competency  or  materiality 
of  the  facts  offered  to  be  shown,  depends  upon  other 
facts,  they  must  also  be  stated,  and  the  offer  must  also 
be  made  to  prove  them  as  well,  or  it  is  not  error  to  sus- 
tain the  objection.  {Games  v.  Piatt,  36  Super.  861). 
If  a  party  offering  testimony  which  is  not  competent, 
promises  to  prove  the  tacts  which  are  necessary  to 
make  it  competent,  it  is  not  error  to  receive  it;  but 
after  the  evidence  has  been  given,  if  he  fails  to  make 
Huch  proof,  the  opposite  party  must,  before  the  close  of 
the  case,  move  to  strike  out  the  testimony,  in  order  to 
save  his  objection  thereto.  (Bayliss  v.  Gockroft,  81  N. 
Y.  363),  If  an  offer  contains  matter  not  relevant,  or  not 
xjompetent,  an  objection  to  it  must  always  be  sustained. 
{Hosley  v.  Black,  28  N".  Y.  438).  It  rests  with  the  party 
making  the  offer,  that  it  shall  be  so  clear  that  there  is  no 
doubt  what  is  intended  to  be  proved.  If  the  meaning  of 
it  is  doubtful,  and  the  offer  is  excluded,  the  party  mak- 
ing it  cannot  appeal,  insist  on  a  meaning  favorable  to 
himself,  unless  it  was  very  apparent  that  the  offer  was 
m  understood.  {Keller  v.  ISf.  Y.  C.  B.  B.  Co.,  2  Abb. 
Ct.  App,  Dec.  480;  McOrath  v.  Bell,  33  Super.  195). 

.Sec.  2.  Objections. 

Objections  may  be  taken  to  questions  put  to  a  witness, 
or  to  offers  of  evidence.  A  party  taking  an  objection  to 
evidence,  has  a  right  to  an  immediate  decision;  and  a 
reservation  of  the  ruling  must  be  considered  as  if  the 
objection  had  been  overruled,  and  an  exception  taken. 
{LatTirop  v.  Bramhall,  64  N.  Y.  36.')).  If  an  objection 
to  the  evidence  is  apparent  when  the  question  is  asked, 
it  must  be  taken  then,  or  the  party  against  whom  it  is 
offered  loses  his  right  to  have  it  out  of  the  case.  {Marks 
v.  King,  64  IS".  Y.  628;  Plainer  v.  Plainer,  78  N.  Y. 
90).  His  remedy  in  such  a  case  is  to  ask  an  instruction 
to  the  jury  that  the  evidence  shall  be  disregarded. 
{Pontius  V.  People,  82  N.  Y.  339).  He  is  entitled  to 
have  such  instructions  given  if  the  evidence  is  incompe- 
tent.   {Hamilton  v.  N.  T.  C.  &  H.  R.  B.  Co.,  51  N.  Y. 
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100).  An  objection  to  a  question  whieh.  is  asked  of  a 
witness,  must  be  taken  before  the  answer  is  given. 
{Tochman  v.  Brown,  33  Super.  409).  So  where  an  objec- 
tion is  taken  to  the  competency  of  a  witness,  it  must  be 
taken  before  his  testimony  is  given.  {Sherman  v.  Scott, 
15  Wkly.  Dig.  149).  "VVhere  t^je  testimony  seems  to  be 
proper,  or  where  a  witness  seems  to  be  competent  at  the 
time  the  testimony  is  given,  and  for  that  reason  no  ob- 
jection is  made;  if  it  turns  out  afterwards  that  the  evi- 
dence is  not  proper,  or  that  the  witness  is  not  competent 
to  give  it,  the  objection  may  be  made  then,  by  a  motion 
to  strike  out,  and  the  party  making  it  will  be  entitled  to 
have  it  stricken  out.  {Seeley  v.  Engell,  18  N.  Y.  542, 
647;  Miller  v.  Montgomery,  78  N.  Y.  282,  286).  An  ob- 
jection to  swearing  a  witness  because  he  is  incompetent 
to  give  certain  kinds  of  testimony,  is  of  no  avail,  and  if 
he  is  sworn  under  such  an  objection,  and  then  gives  in- 
competent testimony  without  further  objection,  it  is  not 
error.  {Hoar  v.  Hoar,  23  Hun,  33).  The  fact  that  the 
witness  is  incompetent  to  give  certain  kinds  of  testimony, 
is  no  ground  for  an  objection  to  swearing  him  as  a  wit- 
ness in  the  case.  And  if  such  an  objection  is  sustained, 
a  judgment  will  be  reversed.  {Card  v.  Card,  39  E".  Y. 
517).  Usually  an  objection  to  a  question  should  not  be 
taken  until  the  question  is  fijiished,  so  that  it  can  be 
seen  whether  the  evidence  sought  is  relevant  or  not; 
but  it  is  not  not  error  to  sustain  an  objection  to  an  un- 
finished question,  unless  it  affirmatively  appears,  that 
the  evidence  sought  would  be  competent.  {Pollock  v. 
Brennan,  39  Super.  477).  An  objection  made  before  a 
question  is  put,  callitig  for  the  evidence  objected  to,  where 
there  has  been  no  offer  of  evidence,  is  premature,  and  is 
not  available.     {Mattter  of  Morgan,  104  N.  Y.  74). 

A  general  objection  is  one  which  states  no  grounds  for 
the  objection.  If  such  an  objection  is  sustained,  the 
ruling  is  good  upon  appeal,  if  any  grounds  of  objection 
whatever  to  the  question  exist.  In  such  case  error  does 
not  lie  for  rejecting  the  evidence,  as  the  opposite  counsel 
has  the  right  to  have  the  grounds  of  the  objection  stated; 
and  if  he  does  not  call  for  them,  he  is  not  misled  and 
may  be  supposed  to  have  understood  them.     {Height  v. 
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People,  50  N.  Y.  392).  A  general  objection  that  evidence 
is  incompetent  and  improper,  can  only  be  considered  as 
applying  to  the  competency  or  materiality  of  the  facts 
sought  to  be  proved,  and  not  as  to  the  competency  of  the 
witness  to  testify  to  the  facts.  {Stevens  v.  Brennan,  79 
N.  Y.  254;  Schwander  v.  Birge,  10  N.  Y.  S.  Eep.  802).  The 
point  raised  by  a  general  objection,  is  that  the  fact  asked 
for  is  immaterial  or  incompetent;  and  no  other  ground 
of  objection  will  be  considered  where  a  general  objection, 
has  been  overruled.  {Stevens  v.  Brennan,  supra).  Where 
a  general  objection  has  been  overruled,  it  is  not  error  if 
the  real  objection  is  one  which  might  have  been  ob- 
viated. {Martin  v.  Faragher,  14  N.  Y.  S.  Eep.  170; 
Bergmann  v.  Jones,  94  N.  Y.  61).  If  the  evidence  ob- 
jected to  was  not  admissible  under  any  circumstances,  a 
general  objection  is  sufficient  to  raise  the  point.  {Quinhy 
V.  Strauss,  90  N.  Y.  664;  Tozerv.  N.  Y.  C.  &H.  R.  R.  R. 
Co.  105  N.  Y.  659).  In  every  other  case,  it  is  necessary 
to  state  the  precise  grounds  of  objection,  so  that  if  it  can 
be  obviated  the  party  offering  the  evidence  may  have  the 
opportunity  to  do  it.  {Burns  v.  City  of  Schenectady,  24 
Hun,  10).     In  all  cases  it  is  better  to  state  it. 

The  following  points  can  only  be  raised  by  special  ob- 
jection: that  the  witness  is  incompetent  to  testify  to  the 
fact,  or  incompetent  for  any  other  reason  {Mallory  v. 
Perkins,  9  Bosw.  572;  Amadon  v.  Ingersoll,  34  Hun,  132; 
N.  J.  Steamboat  Co.  v.  Mayor,  etc.  14  N.  Y.  S.  Eep.  57); 
or  that  the  evidence  offered  is  incompetent,  because  it  is 
hearsay,  or  because  it  is  only  the  opinion  of  the  witness 
{Beir  v.  Cooke,  37  Hun,  38);  or  that  it  is  not  the  best 
evidence  {Murphy  v.  People,  63  N.  Y.  590);  or  that  it  is 
not  admissible  under  the  pleadings  ( Uertz  v.  Singer  Mfg. 
Co.,  35  Hun,  116);  or  an  objection  to  the  form  of  the 
question.  {N.  J.  Steamboat  Co  v.  Mayor,  etc.,  14  N.  Y. 
S.  Eep.  571).  So  where  the  objection  is  that  the  witness 
is  incompetent  to  testify  to  the  particular  fact  because  it 
is  a  personal  transaction,  the  grounds  of  the  objection 
must  be  stated.  {Biggs  v.  Am.  Horn.  Mis.  Soc,  35  Hun, 
656).  A  general  objection,  that  the  witness  is  not  com- 
petent under  section  eight  hundred  and  twenty-nine  of 
the  Code,  is  not  sufficient,  unless  reference  is  made  to  the 
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character  of  the  testimony  proposed  to  be  given.  {Ham 
V.  Van  Orden,  84  N.  Y.  257;  Boughton  v.  Bogardus,  35 
Hun,  198;  Sandford  v.  Ellithorp,  95  N.  Y.  48,  52).  If 
there  are  two  defendants  in  the  action,  and  the  evidence 
offered  is  only  proper  against  one,  the  objection  to  it 
must  be  taken  by  the  other  one,  and  must  be  put  upon 
that  ground.  {Stowell  v.  Hazelett,  <o&  N.  Y.  635).  Where 
the  objection  is  not  to  the  proof  of  the  fact,  but  to 
the  mode  of  proving  it,  that  ground  must  always  be 
stated.  {Murphy  v.  People,  4  Hun,  102;  S  C,  63  N.  Y. 
590).  An  objection  that  evidence  is  immaterial,  concedes' 
that  it  is  competent.  {Ward  v.  Kilpatrick,  85  N.  Y. 
413,  416,  Finch,  J.).  Where  an  untenable  ground  of 
objection  is  stated,  and  is  overruled,  the  party  objecting, 
cannot  on  appeal  raise  another  ground  which  might  have 
been  obviated,  it  had  been  taken.  {Cary  v.  White,  69  N. 
Y.  336;  Briggs  v.  Wheeler,  16  Hun,  583).  Every  ground 
of  objection  not  specified,  which  might  have  been  obvi- 
ated by  evidence,  is  deemed  to  be  waived,  if  it  is  not 
taken.     {Marston  v.  Gould,  69  N.  Y.  220). 

Sec.  3.  Exceptions. 

An  exception  may  be  taken  to  a  ruling  of  the  court 
upon  a  question  of  law  arising  upon  the  trial  of  an  issue 
of  fact.  (Co.  Civ.  Proc.  §  992).  Either  party  to  an  ac- 
tion may  except  to  the  determination  of  the  court  upon 
a  challenge  to  a  juror,  or  upon  the  challenge  to  the  panel 
or  the  array  of  jurors.  (Co.  Civ.  Proc.  §  1180).  Except 
as  prescribed  in  that  section,  an  exception  cannot  be 
taken  to  a  ruling  of  the  court  upon  a  question  of  fact. 
For  the  purpose  of  taking  an  exception,  a  trial  by  jury 
is  regarded  as  continuing  until  the  verdict  is  rendered. 
(Co.  Civ.  Proc.  §  992).  Ordinarily  the  trial  commences 
with  the  empanelling  of  the  jury,  and  questions  raised 
before  that  time  are  of  a  preliminary  nature,  and  not 
usually  the  subject  of  exceptions  upon  the  trial;  but  if 
the  court  in  any  case  entertains  and  decides  material 
legal  questions,  which  belong  to  and  are  properly  a  part 
of  the  trial,  before  empanelling  the  jury,  and  the  parties 
act  upon  them,  such  decisions  should  be  deemed  incor- 
porated in  the  proceedings  of  the  trial;  or  should  be 
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deemed  a  part  of  the  trial  itself,  for  the  purposes  of  en- 
abling a  party  to  take  exceptions  to  the  rulings  made 
upon  them.  {Starin  v.  People,  45  N.  Y.  333,  337).  In 
every  case  upon  a  trial  by  jury,  an  exception  must  be 
taken  to  a  ruling,  at  the  time  when  the  ruling  is  made 
unless  it  is  taken  to  the  charge;  in  which  case,  it  must 
be  taken  before  the  jury  have  rendered  their  verdict.  It 
must  at  the  time  when  it  is  taken,  be  reduced  to  writing 
by  the  exceptant  or  entered  in  the  minutes.  (Co.  Civ. 
Proc.  §  995).  As  a  matter  of  practice,  an  exception 
is  usually  entered  by  the  stenographer  in  hi.s  minutes;  or 
a  note  of  it  is  made  by  the  judge  upon  his  minutes  of  the 
trial. 

The  office  of  an  exception  is  to  point  out  the  errors 
committed  by  the  court  during  the  trial.  {Matthews  v. 
Meyherg,  63  N.  Y.  656).  It  may  be  taken  to  every 
ruling  on  a  question  of  law  which  arises  during  the  trial. 
An  exception  must  be  taken  to  authorize  a  review  of  any 
ruling  which  is  made  upon  the  trial.  {Edmonston  v.  Ed- 
monston,  13  Hun,  133;  People  v.  Ogle,  4  IST.  Y.  Crim.  Re^. 
349).  An  exception  cannot  be  put  into  the  case,  unless  it  is 
actually  taken.  {Cornish  v.  Graff,  7  Civ.  Pro.  R.  204).  A 
reservation  of  the  right  to  except,  is  not  an  exception. 
{Gregorys.  Z)o(?^e,14Wend.  593).  A  direction  by  the  court 
at  the  opening  of  the  trial  that  an  exception  is  under- 
stood to  follow  every  objection  is  not  available  on  appeal 
unless  the  exception  is  actually  entered  in  the  case  on 
the  settlement  of  it.  {Briggs  v.  Waldron,  83  N.  Y.  582).  An 
exception  to  evidence  can  only  be  taken  to  the  admission 
of  evidence  against  the  objection  of  the  party.  {Third  Ave. 
B.  R.  Co.v.  Ehling,  100  N.Y.  98). :  It  will  not  He  generally 
to  the  exercise  of  the  discretion  of  the  court.  {Oonover 
V.  Mutual  Ins.  Co.  of  Albany,  1  N.  Y.  290;  Caldwell  y. 
N.  J.  Steamboat  Co.  4T  N.  Y.  282).  An  exception  can- 
not be  taken  to  a  refusal  or  allowance  of  an  amendment 
{Brinnard  v.  Spring,  42  Barb.  470);  nor  to  a  refusal  to 
allow  the  case  to  be  opened  and  new  evidence  introduced 
{Meyer  y.  Goedel,  31  How.  Pr.  456;  Delafield  v.  De  Grauw, 
9  Bosw.  1);  nor  to  the  language  of  the  judge  in  making 
a  ruling,  or  in  commenting  on  the  course  of  the  trial,  or 
as  to  the  effect  of  evidence  in  his  charge.   {Daly  v.  Byrne, 
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'r7  N.  Y.  182).  In  all  such  cases  as  these,  the  remedy  for 
any  injustice  which  any  party  deems  himself  to  have 
sustained,  is  by  a  motion  to  set  aside  the  verdict,  and  for 
a  new  trial.  {Caldtvell  v.  N.  J.  Steamboat  Co.  47  N.  Y. 
283,  299).  An  exception  cannot  be  taken  to  an  order 
denying  a  new  trial  on  the  minutes.  The  only  way  in 
which  such  an  order  can  be  reviewed,  is  by  appeal.  {Mat- 
thews V.  Meyberg,  63  N.  Y.  656).  Whether  an  exception 
will  lie  to  a  refusal  to  postpone  a  trial,  is  a  matter  of 
considerable  conflict.  It  has  been  allowed  by  the 
superior  court,  and  the  court  of  common  pleas  of  the 
city  of  New  York  {Tribune  Assn.  v.  Smith,  40  Super.  251; 
Griraudat  v.  Korn,  8  Daly,  406);  but  in  the  supreme 
court  it  seems  to  be  held  that  an  exception  to  such  a 
ruling  is  not  available.  {Martin  v.  Hicks,  6  Hun,  Y4). 
If  a  party  excepts  to  a  niling  upon  the  admission  of 
evidence,  and  afterwards  procures  the  evidence  to  be 
stricken  out,  or  procures  the  court  to  instruct  the  jury 
to  disregard  it,  his  exception  is  abandoned,  and  he  can- 
not have  the  benefit  of  it  upon  an  appeal.  {Price  v. 
Brown,  98  N.  Y.  388).  A  party  does  not,  however,  v^aive 
an  exception  to  improper  evidence,  by  attempting  to 
disprove  it,  or  by  proving  facts  inconsistent  with  it. 
{Martin  v.  N.  Y.  &  N.  H.  B.  B.  Co.  103  N.  Y.  626). 

Sec.  4.  Motions  to  strike  out. 

If  improper  evidence  has  been  received  without  objec- 
tion, the  only  remedy  which  a  party  has  is  by  a  motion 
to  strike  it  out.  Such  a  motion,  however,  is  always  ad 
dressed  to  the  discretion  of  the  court;  and  ifc  is  not  error 
to  deny  it,  and  to  refuse  to  strike  out  the  evidence. 
{Plainer  v.  Platner,  78  N.  Y.  90;  Matter  of  Morgan,  104 
N.  Y.  74).  Where  the  testimony,  however,  is  imma- 
terial, the  party  is  entitled  to  have  the  jury  instructed  to 
disregard  it,  although  a  motion  to  strike  it  out  is  denied. 
{Hamilton  v.  N.  T.  C.  B.  B.  Co.  51  N.  Y.  100;  Platner 
Y.  Plainer,  supra).  Where  .the  evidence  is  material, 
though  the  witness  who  gave  it  was  incompetent  to  do 
so,  if  ihe  party  against  whom  it  is  offered,  has  permitted 
it  to  be  given  without  objection,  it  is  error  to  strike  it 
out  on  his  motion.     {Quin  v.  Lloyd,  41  N.  Y.  349;  Love- 
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ridge  v.  Hill,  15  Wkly  Dig.  190).  Where  the  fact  of  the 
incompetency  of  the  witness  is  not  discovered  until  after 
the  evidence  is  in,  the  court  has  the  power  to  strike  it 
out  on  motion.  {Miller  v.  Montgomery,  78  N.  Y.  282). 
So,  if  the  incompetency  or  immateriality  of  evidence 
does  not  appear  until  the  cross-examination  of  the  wit- 
ness, a  motion  to  strike  it  out  may  be  entertained  in  the 
discretion  of  the  court;  but  in  any  event  the  evidence 
should  not  be  considered.  {Murray  v.  Fox,  39  Hun,  108; 
Stokes  V.  Johnson,  57  N.  Y.  673).  If  the  evidence  is  not 
stricken  out,  the  party  against  whom  it  is  offered  should 
ask  for  an  instruction  that  the  jury  shall  not  consider  it. 
If  that  instruction  is  refused,  he  has  a  good  exception. 
{Gawtry  v.  Doane,  51  N.  Y.  84).  Where  a  witness  vol- 
unteers incompetent  testimony,  a  motion  to  strike  it  out 
is  the  only  way  to  expunge  it;  and  in  such  a  case  as  that, 
there  is  no  question  that  the  party  who  makes  it,  is  enti- 
titled  to  have  his  motion  to  strike  out  granted;  and  an 
exception  lies  for  a  refusal  to  do  so.  {Fowler  v.  Howe  Mach. 
Co. ,  20  Wkly  Dig.  621).  So  where  a  question  is  proper,  but 
the  answer  is  irresponsive,  and  the  evidence  given  is 
incompetent,  or  immaterial;  a  motion  to  strike  it  out 
may  be  made,  and  an  exception  lies  for  a  denial.  {Crip- 
pin  V.  Morss,  49  N.  Y.  63).  In  either  of  those  cases,  the 
jury  should  be  instructed  to  disregard  the  testimony. 
(Roberts  v.  Johnson,  37  Super.  157;  afl'd,  58  N.  Y.  613). 

ARTICLE  VII. 

SUMMING    UP   BY    COUNSEL. 

In  the  People  v.  CooJc  (8  N.  Y.  67,  77)  Judge  Willaed 
says;  it  is  in  the  discretion  of  the  court  whether  counsel 
shall  be  permitted  to  address  the  jury.  The  remark  was 
entirely  obiter;  and  the  correctness  of  it  is  more  than 
doubtful.  It  is  probably  the  absolute  right  of  a  party 
that  the  jury  shall  be  addressed  by  counsel  in  Ms  behalf, 
if  there  is  any  question  for  them  to  decide.  But  the 
court  may  in  its  discretion  limit  the  number  of  counsel, 
and  the  time  to  be  occupied  by  them.  The  general  rule 
is  that  no  counsel  shall  occupy  more  than  one  hour  in 


TKIAL  BY   JUKY.  305 

summing  up,  except  by  permission  of  the  court.  (Gen. 
Rule,  29).  Any  further  limit  is  in  the  discretion  of  the 
court;  Snd  unless  such  discretion  is  clearly  abused,  an 
appellate  court  is  not  authorized  to  interfere  with  it. 
{Rehherg  v.  Mayor,  etc.,  1  East'n  Rep.  182).  Where 
several  defendants  have  different  interests,  and  appear 
by  different  counsel,  more  than  one  counsel  may  be  per- 
mitted to  sum  up  for  them;  but  it  is  in  the  discretion 
of  the  court  in  what  order  they  shall  address  the  jury. 
{Fletcher  v.  Oroshy,  2  M.  &  Rob.  417).  If  the  several 
defendants  have  the  same  interests,  although  they  ap- 
pear by  separate  counsel,  only  one  counsel  will  be 
allowed  to  sum  up  to  the  jury.  {Sparks  v.  Barrett,  8 
Car.  &  P.  442;  Doe  v.  Tindall,  3  Car.  &  P.  565).  A  party 
having  the  affirmative  of  the  case,  has  the  right  to  the 
closing  argument  to  the  jury.  If  it  is  claimed  that  by 
reason  of  any  occurrences  on  the  trial,  the  right  to  the 
closing  argument  has  changed,  an  application  to  the 
court  to  rule  upon  that  subject  cannot  be  made  until 
the  evidence  is  closed.     {Mead  v.  87iea,  92  N.  Y.  122). 

In  summing  up,  counsel  have  a  right  to  refer  to  and 
comment  upon  aU  the  evidence  in  the  case,  and  upon 
every  fact,  which  the  jury  might  consider  in  making  up 
their  verdict.  But  counsel  cannot  read  a  paper  which  is 
not  in  evidence  {Koelges  v.  Guardian  L.  Ins.  Co.,  57 
N.  Y.  638);  nor  can  he  refer  to  or  show  the  jury  any- 
thing reflecting  on  the  adverse  party,  which  is  not  in 
evidence.  {McKeever  v  Weyer,  11  Wkly.  Dig.  258). 
And  if  either  of  such  things  is  allowed  against  objection 
of  the  opposite  party,  it  is  error.  Where  the  plaintiff 
had  two  causes  of  action,  and  was  nonsuited  as  to  one, 
.and  the  defendant's  counsel  was  allowed,  against  objec- 
tion, to  comment  in  summing  up,  on  evidence  given  to 
support  the  cause  of  action,  as  to  which  the  nonsuit  had 
been  granted,  it  is  error,  and  the  judgment  was  reversed. 
{Meyer  v.  Cullen,  54  N.  Y.  392).  It  is  no  part  of  the 
office  of  an  advocate  to  seek  to  influence  the  verdict  of 
the  jury  by  presenting  to  their  consideration,  in  his  sum- 
ming up,  matters  which  have  been  excluded  as  evidence, 
especially  when  objected  to.  It  is  the  duty  of  the  court 
39 
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not  to  permit  it.  To  allow  matters  exclucjed  as  evidence 
to  be  referred  to  or  presented  in  summing  up,  so  as  to 
affect  the  deliberations  of  the  jury,  or  to  influence  their 
passions  or  prejudices,  or  otherwise  to  lead  them  from 
the  line  of  duty  pointed  out  by  their  oaths,  is  at  vari- 
ance with  the  primary  principles  of  justice.  Acts  of 
this  kind  lead  to  unjust  verdicts;  and  where  they  have 
the  sanction  of  the  judge,  call  for  a  reversal  of  the  judg- 
ment. {Gould  V.  Moore,  40  Super.  38 Y).  Counsel  are 
not  allowed  in  summing  up,  to  comment  on  the 
objection  of  the  opposite  party  to  evidence,  or  to 
the  judge's  ruling  upon  it.  {Mitchell  v.  Borden,  8 
Wend.  570).  Where  counsel  comment  on  the- 
failure  of  a  party  to  produce  testimony,  which  he  had 
promised,  it  is  not  error  to  allow  the  opposite  party  to 
explain  the  reasons  for  his  failure.  {Blake  v.  People,  73 
N.  Y.  586).  It  is  in  the  discretion  of  the  judge  whether 
or  not,  he  will  permit  the  pleadings  to  be  read  to  the  jury. 
{Willis  V.  Forrest,  2  Duer,  310).  Counsel  may  be  per- 
mitted to  refer  to  them,  to  caU  the  attention  of  the  jury 
to  the  exact  position  of  the  parties  respecting  the  issues 
to  be  tried.  {Bowe  v.  Comley,  2  Civ.  Pro.  R.  424).  But 
where  the  issues  are  irrelevant  or  immaterial,  the  judge 
may  withhold  the  pleadings  in  which  they  are  contained. 
{Willis  V.  Forrest,  supra).  After  the  service  of  amended 
pleadings,  it  is  error  to  allow  counsel  to  read  an  admis- 
sion contained  in  the  original  pleading;  but  it  is  not  a 
ground  of  reversal,  if  the  admissions  are  conclusively 
proved  by  other  evidence.  {Payne  v.  King^s  Co.  Mfg. 
Co.  2  Hun,  673).  Counsel  is  not  allowed  to  read  medical 
or  other  scientific  works  or  books  to  the  jury,  unless  the 
passages  sought  to  be  read  have  been  put  in  evidence 
{Ashworth  v.  Kittridge,  12  Cush.  I'QS;  59  Am.  Dec.  178, 
note,  180);  nor  can  he  be  permitted  to  read  text  books  of 
law,  nor  reported  cases,  nor  to  state  the  contents  of  a  law 
book,  which  he  is  not  permitted  to  read.  {Lesser  v. 
Perkins,  39  Hun,  341;  Vosper  v.  Mayor,  etc.  49  Super, 
296).  It  has  been  claimed  that  it  is  proper  to  permit 
counsel  to  read  to  the  jury,  or  to  state  what  he  finds  in 
books,  if  he  makes  it  a  part  of  his  argument.  Upon  that 
point  it  has  been  said,  the  argument  that  while  counsel  may 
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not  be  permitted  to  read  law  to  the  jury,  from  reported  de- 
cisions or  adjudicated  cases  as  evidence,  that  he  may  use 
them  in  his  address  to  the  jury  by  way  of  illustration,  is  too 
refined  in  distinction  to  be  approved.  The  matter  placed 
before  the  jury  is  the  objectionable  thing;  the  mode  of 
bringing  it  to  their  attention  is  of  no  importance,  and 
works  no  degree  of  evil.  {Reich  v.  Mayor,  etc.  12  Daly, 
72).  It  is  error  to  aUow  counsel  to  read  the  opinion  of 
the  general  term,  as  to  the  facts  upon  a  former  appeal  of 
the  action.     {Bell  v.  McMaster,  29  Hun,  2T2). 

It  is  always  proper  for  counsel  to  state,  what  he  claims 
the  law  to  be,  as  a  basis  of  his  argument,  to  the  jury  on 
facts;  but  in  that  connection  he  should  also  state  that  it 
is  for  the  court  to  say  what  the  law  is. 

AETICLE  VIII. 

THE    judge's   charge. 
SECTION 

1.  Questions  for  the  jury. 

2.  Questions  for  the  court. 

3.  Submission  of  specific  questions  of  fact. 

4.  The  charge. 

5.  Requests  to  charge. 

6   Exceptions  to  the  charge. 

Sec.  1.  Questions  for  the  jury. 

The  general  rule  is  that  all  questions  of  fact  ane  for  the 
jury,  and  aU  questions  of  law  are  to  be  decided  by  the 
court.  A  question  of  fact  arises  in  the  case,  not  only 
when  there  is  a  conflict  of  testimony,  but  where  there  is 
a  doubt,  as  to  the  credibility  of  the  witness,  either  arising 
from  his  interest  {Katianagh  v.  Wilson,  70  N.  Y.  177);  or 
because  he  is  impeached  {Oilder sleeve  v.  Landon,  73  N. 
Y.  609);  or  because  his  story  is  improbable  {Nicholson  v. 
Conner,  8  Daly,  212);  or  in  conflict  with  the  circumstances. 
{KavanagTi  v.  Wilson,  supra;  Elwood  v.  W.  V.  Tel. 
Co.,  45  N.  Y.  549,  554).  So  where  there  is  no  conflict  of 
testimony,  but  the  evidence  is  such  that  different  infer- 
ences as  to  the  facts  might  fairly  be  drawn,  or  different 
results  reached  by  different  men  of  common  sense,  ordi- 
nary experience  and  fair  intentions,  there  is  a  question 
for  the  jury.    {Wait  v.  Agri.  Ins.  Co.,  13  Hun,  371  j 
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Bills  V.  N.  T.C.&H.  R.  R.  Co. ,  84  N.  Y.  5).  In  all  such 
cases  the  questions  of  fact  arising  in  the  case,  must  be 
submitted  to  the  jury.  {Meiers  v.  Metro.  Gas  Light  Co., 
12  Wkly.  Dig.  238).  Especially  is  this  the  case  in 
actions  of  negligence.  In  such  cases  if  there  is  any  doubt, 
however  slight,  either  as  to  what  facts  are  established  by 
the  testimony,  or  as  to  the  conclusion  in  respect  to  the 
fact  of  negligence,  that  may  be  drawn  legitimately  from 
the  circumstances  proved,  the  case  is  one  for  the  jury. 
{Bills  V.  N.  T.  C.  &  H.  R.  R.  Co.,  supra). 

Sec.  S.  Questions  for  the  court. 

When  a  fact  is  undisputed,  or  so  certain  and  convinc- 
ing that  no  reasonable  man  could  come  to  but  one  con- 
clusion, there  is  no  question  for  the  jury,  but  the  ques- 
tions to  be  decided  are  for  the  court.  {Bagley  v.  Bowe, 
105  N.  Y.  171).  It  is  the  duty  of  the  court  to  decide 
what  questions,  if  any,  are  to  be  submitted  to  the  jury; 
and  to  state  to  the  jury,  the  law  upon  every  question 
which  can  fairly  arise  upon  the  evidence  {Hazewell  v. 
Ooursen,  81  N.  Y.  630;  LeicMweiss  v.  Tresltow,  21 
Hun,  487);  and  what  the  rule  of  law  is,  which  applies  to 
the  facts  as  they  shall  find  them  in  each  case.  {Purvis 
V.  Coleman,  1  Bosw.  321;  ThaTheimer  v.  Lamont,  9  N". 
Y.  S.  Rep.  439).  Any  presumption  which  the  law 
makes  upon  the  facts,  should  be  stated  by  the  court. 
{Potter  V.  Chadsey,  16  Abb.  Pr.  146;  Justice  v.  Lang, 
52  N.  Y.  323, 328).  Any  presumptions,  as  to  the  existence 
of  one  fact  from  another,  is  for  the  jury.  (Id).  It  is  for 
the  court  to  say,  of  what  facts  judicial  notice  shall  be 
taken,  and  to  state  them  to  the  jury.  The  interpretation 
of  a  writing  is  a  question  of  law  for  the  court.  But  when 
the  interpretation  depends  upon  the  sense  in  which  words 
are  used,  or  the  sense  in  which  the  promisor  had  reason  to 
believe  the  promisee  understood  them,  the  fact  is  to  be 
determined  from  the  relation  of  the  parties  to  the  sur- 
rounding circumstances,  and  it  would  seem  that  it  becomes 
a  mixed  question  of  law  and  fact;  it  is  not  then  a  matter 
of  interpretation  simply,  but  the  ascertainment  of  the 
meaning  and  intentions  of  the  parties.  (  White  v.  Hoyt, 
73  N.  Y.  505).     The  judge  is  bound  to  decide  every 
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question  in  the  case  as  a  question  of  law,  or  to  submit  it 
to  the  jury  as  a  question  of  fact.  ( Vedder  v.  Fellows, 
20  N.  Y.  136,  130). 

Sec.  3.  Submission  of  specific  questions'of  fact. 

In  an  action  to  recover  a  sum  of  money  only,  or  real 
property,  or  a  chattel,  the  jury  may  render  a  general,  or 
a  special  verdict,  in  its  discretion.  In  any  ofher  action, 
except  vfhere  one  or  more  specific  questions  of  fact, 
stated  under  the  direction  of  the  court,  are  tried  by  a 
jury,  the  court  may  direct  the  jury  to  find  a  special  ver- 
dict, upon  all  or  any  of  the  issues.  Where  the  jury  finds 
a  general  verdict,  the  court  may  instruct  it  to  find  also 
specially,  upon  one  or  more  questions  of  fact,  stated  in 
writing.  The  special  verdict  or  special  finding  must  be 
in  writing;  it  must  be  filed  with  the  clerk,  and  entered  in 
the  minutes.  (Co.  Civ.  Proc.  §  118Y).  The  court  does 
not  derive  its  power  to  submit  a  specific  question  of  fact 
to  the  jury,  from  any  statute.  {McMasters  v.  Westchester 
Mut.  Ins.  Co.  25  Wend.  3T9).  It  is  always  within  the 
discretion  of  the  court,  whether  to  submit  any  specific 
question  to  the  jury;  and  the  form  of  such  question,  and 
the  exercise  of  that  discretion,  are  not  reviewable  upon 
appeal.  {Taylor  v.  Ketchum,  5  Robt.  507;  Hackford  v. 
N.  T.  C.  &  H.  B.  B.  R.  Co.  63  N.  Y.  654).  The  court 
may  submit  specific  questions  of  fact  in  all  cases.  {Par- 
tridge V.  Gilbert,  3  Duer,  185;  afE'd,  15  N.  Y.  601).  The 
court  may,  in  its  discretion,  after  submitting  a  specific 
question  of  fact  to  the  jury,  withdraw  it,  and  instruct 
the  jury  that  it  need  not  be  answered.  {Taylorx.  Ketchum, 
supra).  Where  the  specific  question  submitted  to  a  jury 
does  not  necessarily  involve  a  fact  which  is  inherent  in 
the  cause  of  action  of  defense,  a  general  verdict  is  good, 
although  the  jury  cannot  agree  upon  the  answer  to  the 
specific  question.  {Murray  v.  N.  Y.  Life  Ins.  Co.  96  N. 
Y.  614).  But  where  the  finding  of  the  specific  question 
must  necessarily  have  preceded,  and  is  involved  in  the 
general  verdict,  if  the  jury  agree  upon  a  general  verdict, 
and  cannot  agree  upon  the  specific  question,  it  is  a  mis- 
trial.    {Ebersole  v.  JST.  C.  B.  R.  Co.  23  Hun,  214). 

Where  a  specific  finding  is  inconsistent  with  a  general 
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verdict,  the  foi^ner  controls  the  latter,  and  the  court 
must  render  judgment  accordipgly.  (Co.  Civ.  Proc. 
§  1188). 

In  such  a  case,  the  court  may  order  judgment  in 
accordance  with  the  specific  finding.  {I^empsey  v.  Mayor, 
etc.,  10  Daly,  417). 

Sec.  4.  The  charge. 

The  court  has  power  to  charge  the  jury  in  every  case 
which  is  submitted  to  it,  whether  it  is  upon  the  trial  of 
an  action,  or  of  a  special  proceeding.  {Ward  v.  Kelsey, 
38  Barb.  269).  It  is  not  bound  to  do  It,  however,  unless 
requested.     {Haupt  v.  PoKbmann,  1  Eobt.  121). 

In  charging  the  jury,  the  court  should  state  to  them 
the  questions  which  are  to  bj^  decided  by  them,  and  the 
rules  of  law  bearing  upon  each  question,  which  is  sub- 
mitted to  them.  The  main  purpose  of  the  charge  is,  to 
separate  the  questions  of  law  f rorn  the  questions  of  fact, 
and  to  present  an  impartial  view  of  the  whole  case  to 
the  jury,  so  that  they  shall  have  a  clear  understanding 
of  what  they  are  called  upon  to  decide,  and  of  the  prin-  , 
ciples  upon  which  they  should  act,  (2  T.  &  S.  Prac. 
482).  The  judge  should  collate  the  evidence  sufficiently 
to  indicate  to  the  jury  the  bearing  of  the  different  por- 
tions of  it,  on  the  several  matters  to  be  determined  by 
them.  (CbmmVs  of  Pilots  v.  Clark,  33  N.  Y.  251,  267). 
The  court  should  also  instruct  them  as  to  where  the  bur- 
den of  proof  is,  with  reference  to  every  question  which 
is  to  be  decided  by  them.  The  jury  should  also  be  in- 
structed in  the  charge,  as  to  the  principles  upon  which 
the  credibility  of  witnesses  is  to  be  determined.  {Dun- 
lop  V.  Patterson,  .5  Cow.  243).  In  a  proper  case,  the 
court  may  charge  that  they  should  disregard  the  evi- 
dence of  any  particular  witness.  (Id;  Roth  v.  Wells,  29 
N.  Y.,  471).  A  judge  may  indicate  his  opinion  as  to 
the  honesty  of  a  witness,  in  commenting  upon  his  evi- 
dence; at  the  same  time,  in  view  of  the  just  regard 
which  is  paid  by  jurors  to  the  opinions  of  the  judge, 
it  is  doubtless  proper  that  in  a  case  of  conflict- 
ing evidence,  he  should  use  great  caution  in  expres- 
ing  his  opinion;  and    in    no    case  should    he    assume 
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to  take  the  question  of  the  credibility  of  witnesses  from 
the  jury.  {Hoffmm  v.  iV.  Y.  0.  &  H.  B.  R.  B.  Co.,  87 
N.  T.  25).  Comments  iippji  the  testimony,  so  long  as 
the  judge  Maves  all  the  qjaestions  of  fact  to  the  jury,  and 
instructs  them  that  they  are  the  sole  judges  of  matters 
of  fe,ct,  are  not  the  subject  of  legal  exception.  {Sin- 
dram  V.  People,  88  N.  Y.  196).  The  opinion  of  the 
judge,  or  his  comments  upon  the  testimony  to  be  free 
from  legal  objection,  must  be  advisory  merely,  and  must 
not  be  put  in  the  form  of  a  direction,  as  matter  of  law. 
Tie  jury  is  the  constitutional  tribunal  for  the  determi- 
nation of  questions  of  fact.  And  justice  is  better  ad- 
ministered, when  courts  refrain  altogether  from  any 
interference  with  its  rightful  province.  Jurors  cannot 
easily  distinguish  between  the  direction  in  a  matter  of 
law  or  of  fact;  they  are  bound  to  take  the  law  from  the 
^couxt;  and  a  positive  direction,  from  the  bench,  as  to  a 
-question  of  fact,  is  as  potent,  as  if  itpertained  to  aquestion 
of  law;  and  every  expression  of  opinion  calculated  to  in- 
fluence the  jury  in  a  matter  clearly  within  their  cogni- 
zance, should  be  critically  scrutinized.  {Allis  v.  JpeoHt- 
ard,  58  IST.  Y.  288).  The  court  should  state  the  rule  of 
damages  in  all  cases;  and  if  it  is  a  case  where  punitive 
■damages  are  proper,  it  should  tell  the  jury  wha,t  facts 
must  appear  to  entitle  them  to  give  such  damages. 
{Hyatt  V.  m  T.  C.  &  H.  R.  R.  R.  Co.,  6  Hun,  306; 
Duche  V.  Wilson,  37  Hun,  519).  Where  the,  damages 
are  unliquidated,  the  court  may  instruct  the  jury  as  to 
what  will  be  the  effect  of  their  verdict  on  costs  ( Waffle 
V.  Dillenback,  38  N.  Y.  53);  or  that  the  judgment  on  the 
verdict  will  entitle  the  defendant  to  a  body  execution,  if 
that  be  the  fact.  {Keller  v.  Strasburger,  90  N.  Y.  379). 
But  it  is  always  entirely  discretionary  with  the  court, 
whether  or  not  to  do  so.  (Id).  It  may  refuse  any  in- 
structions on  either  of  such  points,  in  its  discretion. 
{Rewey  v.  Riley,  17  Wkly.  Dig.  573).  The  court  may 
instruct  the  jury  to  disregard  evidence  erroneously 
admitted,  although  without  objection.  And  the 
party  against  whom  it  is  received,  has  a  right 
to  such  instruction,  although  he  took  no  objection 
to  the  evidence.     {Hamilton  v.  N.  Y.  O.  R.  R.  Co.,  51 
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N.  T.  100).  Where  such  an  instruction  is  given,  it  will 
cure  an  erroneous  ruling,  in  regard  to  the  admission  of 
uvidence...  {G.  I.  &  8.  B.  M.  Co.  v.  Sage,  35  Hun,  95; 
Lindsay  v.  People,  67  Barb.  548;  aff'd  63  IST.  Y.  143).  If 
the  judge  has  made  an  error  in  his  charge,  he  may  cor- 
rect it,  and  that  will  cure  the  error;  but  to  obviate  an 
erroneous  instruction  upon  a  material  point,  it  must  be 
withdrawn  in  such  explicit  terms,  as  to  preclude  the  in- 
ference that  the  jury  may  have  been  influenced  by  it. 
(Chapman  v.  Brie  By.  Co.,  55  N.  Y.  579.)  The  court  is- 
only  required  to  charge  upon  the  material  questions  in 
the  case.  Having  done  that,  he  is  under  no  obligation 
to  submit  to  the  jury,  abstract  propositions  of  law  for 
their  consideration;  and  he  may  properly  decline  to  en- 
tertain any  further  application,  from  either  party  to  give 
further  instructions.  {Moody  v.  Osgood,  64  N.  Y.  488; 
Bexter  v.  Starin,  73  N.  Y.  601).  No  question  of  fact- 
should  be  submitted,  which  does  not  fairly  arise  upon, 
the  evidence.  All  instructions  to  the  jury  should  be 
public;  there  should  be  no  communieation  between  the 
judge  and  jury,  after  the  latter  have  gone  from  the  bar  to 
consider  their  verdict,  in  relation  to  the  oral  evidence,  or 
his  instructions  to  them,  unless  it  takes  place  openly  in 
court,  or  with  the  express  assent  of  the  parties. 
{Watertown  Bank  and  Loan  Co.  v.  Mix,  \51  N,  Y» 
558). 

Sec  5.  Requests  to  charge. 

It  is  the  legal  right  of  counsel  on  the  trial  of  an  action, 
to  submit  propositions  of  law  bearing  upon  the  evidence, 
and  it  is  the  duty  of  the  court,  to  instruct  the  jury  on 
such  propositions.  A  denial  of  such  right  is  the  subject 
of  exception,  and  of  review  upon  appeal.  {Chapman  v. 
McCormick.  86  IST.  Y.  479;  Pfeffele  v.  Second  Ave.  B.  B. 
Co..  34  Hun,  497).  Such  requests  must  be  presented  before- 
the  jury  leave  the  box.  It  is  too  late  to  hand  up  requests  in 
writing  as  the  jury  are  about  leaving  the  box,  and  ask 
the  judge  to  charge  upon  them.  {TinMiam  v.  Thomas, 
34  Super.  236).  It  is  in  the  discretion  of  the  court 
whether  to  require  the  requests  to  be  presented  before,  or 
after  he  has  charged  the  jury.     The  usual  course  is  to 
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prepare  them  in  writing,  and  hand  them  to  the  court 
before  the  charge,  and  if  the  court  omits  to  charge  any 
of  them,  to  call  his  attention  to  it  after  the  charge,  and 
to  request  that  he  shall  so  charge.  The  practice  of  read- 
ing a  large  number  of  requests  to  charge,  after  the 
charge,  is  not  to  be  approved  of  and  should  not  be 
allowed.  If  the  requests  to  charge  contain  several  prop- 
ositions, each  should  be  presented  separately.  If  they 
are  submitted  together,  it  is  not  error  to  refuse  to  charge 
them,  unless  all  are  correct  in  law  and  fact,  and  material. 
{Palmer  v.  Holland,  51  N.  Y.  416;  DeLuce  v.  Kelly,  5 
Wkly.  Dig.  32).  The  court  may  pass  upon  the  several 
propositions  as  a  whole,  and  is  not  obliged  to  select  the 
good  part  of  the  requests  from  the  bad,  and  to  charge 
the  good.  {Hamilton  v.  Eno,  81  N,  Y.  116).  The  re- 
quests to  charge  should  not  assume,  as  estabhshed  any 
fact  as  to  which  the  evidence  is  in  conflict,  and  which  it 
is  for  the  jury  to  determine  {Wilcox  Silver  Plate  Co.  y. 
Green,  72  N.  Y.  17);  nor  should  it  assume  a  fact  which 
there  is  no  evidence  to  establish.  {Tochman  v.  Brown, 
33  Super.  409).  The  court  is  not  obliged  to  charge  a 
proposition,  based  upon  an  assumed  fact,  where  there  is 
no  evidence  to  support  it  {DeLuce  v.  Kelly,  supra), 
nor  should  the  request  ignore  an  essential  fact.  {Ryan 
V.  Miller,  12  Daly,  77).  If  a  request  is  subject  to  any 
of  the  above  objections,  it  is  properly  refused.  {Soria 
T.  Davidson,  53  Super.  470;Z/e6v.  Troy  Citizens'  Oas Light 
Co.,  98  N.  Y.  115,  121).  It  is  not  error  for  the  court  to 
refuse  to  charge  an  abstract  question  of  law,  which 
is  not  applicable  to  the  case,  however  correct  it  may 
be  as  a  general  proposition  {Kissenger  v.  N.  Y.  &  Har- 
lem B.  B.  Co.,  56  N.  Y.  538;  Priebe  v.  Kellogg 
Bridge  Co.,  77  N.  Y.  597);  unless  it  is  a  question 
which  has  been  argued  to  the  jury,  so  that  justice  re- 
quires that  they  should  be  instructed  with  regard  to  it. 
{Bedell  v.  Com.  Ins.  Co,  3  Bosw.  147).  If  the  court  has 
charged  substantially  as  requested,  it  is  not  error  to  re- 
fuse to  repeat  the  charge.  {Baymondr.  Bichmond,  88 
N.  Y.  671).  He  may  refuse  an  additional  charge  without 
assigning  as  a  reason  that  he  has  so  charged.  {Spencer 
40 
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V.  Humiston,  9  Hun,  11).  It  is  not  error  to  refuse  to 
■charge  in  the  precise  words  of  the  counsel,  if  the  jury- 
was  correctly  instructed  upon  the  point  in  question. 
{Conley  y:  Meeker,  85  N.  Y.  618;  Davis  t.  Standish,  26 
Hun,  608).  Where  the  charge  is  full  upon  all  points,  it 
is  no  error  to  refuse  a  request  for  hypothetical  proposi- 
tions, based  upon  assumed  facts  {James  v.  Chamberlin, 
4  Wkly.  Dig.  183);  nor  tO  refuse  to  charge  how  the  ver- 
dict should  be,  if  the  jury  find  one  way  or  the  other,  as 
to  particular  facts.  (Bexter  v.  Starin,  IB  N.  Y.  601). 
It  is  not  good  practice  after  a  full  and  complete  charge 
has  been  made,  to  select  detached  portions  of  the  evidence 
and  ask  upon  them,  hypothetical  statements  of  the  law 
to  the  jury.  {Hughes  v.  Ferguson,  23  Wkly  Dig.  185). 
It  is  the  duty  of  counsel,  if  the  court  misapprehend  his 
meaning  in  a  request  to  charge,  to  call  the  attention  of 
the  court  to  the  fact;  otherwise  he  is  co'ncluded  by  the 
interpretation  put  upon  the  request  at  the  trial.  {Booth 
V.'  Boston  &  A.  E.  B.  Co.  T3  N.  Y.  38).  Where  upon 
being  requested  to  charge  any  proposition,  the  judge 
rephes  that  he  has  already  charged  it;  this  is  equiv- 
alent to  telhng  the  jury  that  such  is  the  law;  and  if  the 
court  is  mistaken  in  saying  that  he  has  so  charged,  but 
he  had  so  stated  the  law  during  the  trial  before  the  jury, 
the  party  has  no  ground  of  exception.  {Allison  v. 
JScheeper,  9  Daly,  365). 

Sec  6.  Exceptions  to  charge. 

An  exception  to  the  charge  is  usually  taken  immediately 
after  the  charge  and  in  the  presence  of  the  jury;  it  may 
be  taken,  however,  at  any  time  before  the  jury  have 
rendered  their  verdict.  (Co.  Civ.  Proc.  §  995).  If  it  is 
taken  after  the  jury  have  retired,  the  proper  practice  is 
to  recall  them,  and  hear  the  exception  in  their  presence 
{Petrie  v.  O.  &  L.  C.  B.  B.  Co.  21  Wkly.  Dig.  436);  but 
it  is  not  error  to  hear  it  in  their  absence.  The  court  has 
no  power  to  allow  an  exception  to  be  taken  to  the  charge, 
after  the  verdict  has  been  rendered;  {De  Leon  v.  Eche- 
verria,  45  Super.  240).  In  taking  an  exception  to  the 
charge,  counsel  are  not  bound  to  state  the  grounds  of  the 
exception,  unless  they  are  asked.     A  simple  exception  to 
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an  erroneous  ruling  raises  a  question  of  law.  {Ooldman 
V.  Abrahams,  9  Daly,  223;  Brick  V.  Fowler,  12  Wkly. 
Dig.  310).  No  amendment  or  change  in  the  charge  need 
be  suggested  by  counsel  in  taking  an  exception  {Freund 
V.  Paten,  10  Abb.  N.  C.  311);  but  the  exception  should 
point  out  the  precise  error  Complained  of,  so  that  if  it  has 
been  inadvertent,  it  may  be  corrected.  {Ellis  v.  People, 
21  How.  Pr.  356).  In  taking  an  exception,  the  attention 
of  the  court  must  be  drawn  to  the  precise  point  intended, 
otherwise  the  exception  wiU  not  avail.  {Schile  v.  Broh- 
hahus,  80  N.  Y.  614).  It  is  not  essential,  in  excepting  to 
to  the  charge,  to  repeat  the  precise  language  excepted  to; 
although  this  is  more  accurate  and  much  better  if  it  can 
be  done.  It  is  sufficient,  however,  if  the  portion  objected 
to,  is  pointed  out  with  such  accuracy  that  there  can  be 
no  misapprehension  as  to  the  application  of  the  exception. 
{People  V.  Livingston,  79  N.  Y.  279).  When  it  is  intended 
to  except  to  a  specific  proposition,  or  to  a  particular  re- 
mark in  the  charge,  the  counsel  making  the  exception 
should  put  his  finger  on  the  proposition  clearly  and  dis- 
tinctly, beyond  any  question,  and  employ  language  en- 
tirely plain;  so  that  there  can  be  no  doubt  as  to  the  real 
character  of  the  exception,  or  as  to  what  was  actually 
intended.  This  is  essential  to  enable  the  judge  to 
correct,  modify,  or  change  the  language  used,  if  he 
deems  it  proper,  and  to  prevent  a.ny  misconception 
or  misapprehension,  as  to  what  portion  of  the  charge 
the  exception  was  intended  to  apply.  {McGinley  v. 
V.  S.  Life  Ins.  Co.  77  N.  Y.  495).  A  single  exception 
to  several  distinct  propositions  in  the  charge,  is  of  no 
avail,  if  any  one  of  them  is  good.  {Haggart  v.  Morgan,  5 
N.  Y.  422).  So  an  exception  to  each  and  every  part  of  the 
charge  {Harwood  v.  Keech,  4  Hun,  389);  or  to  every  sen- 
tence in  the  charge,  not  contained  in  the  exceptant's  re- 
quests {Schelley  v.  Diehl,  13  Wkly.  Dig.  228^  is  of  no 
avail,  if  any  of  the  portions  excepted  to  are  correct.  So 
an  exception  to  each  instruction  in  accordance  with  the 
requests  of  the  adverse  counsel,  is  not  good,  where  part 
of  the  requests  made,  had  been  refused,  and  part  had 
been  charged.  {Pinedo  v.  Ger.  Smelt.  &  Bef.  Wks. ,  22 
Wkly.  Dig.  21).     But  if  several  proposition  excepted  to 
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in  one  exception  are  all  erroneous,  the  exception  is  good, 
{SchencJc  v.  Andrews,  57  N.  Y.  133).  If  the  charge  is 
good  in  one  aspect,  and  bad  in  another,  the  exception 
must  point  out  the  precise  ground  of  exception,  and  it 
should  suggest  the  modification  necessary  to  free  the 
charge  from  ambiguity.  {Jordan  v.  Bowen,  46  Super. 
365;  Springsteed  v.  Lawson,  14  Abb.  Pr.  328).  Where 
the  part  of  the  charge  excepted  is  erroneous,  a  failure  to 
except  to  another  part,  charging  a  similar  proposition, 
does  not  cure  the  error  in  the  part  excepted  to.  {Taylor 
V.  Brock,  68  N.  Y.  418).  Where  counsel  excepts  to  cer- 
tain propositions  in  the  charge,  and  the  same  language 
is  thereupon  charged  again,  the  exception  will  be  re- 
garded as  taken  to  the  second  charge,  without  repeating 
it.  {Templeton  v.  People,  3  Hun,  357;  6  T  &  C.  81). 
Where  several  requests  to  charge  have  been  presented,  a 
general  exception  to  a  refusal  to  charge,  is  not  good,  if 
all  are  not  erroneous;  it  is  not  part  of  the  judge's  duty 
to  separate  the  good  from  the  bad.  ( Willetts  v.  Sun  Mut. 
Ins.  Co.,  45  N.  Y.  45;  Sanford  v.  Crocheron,  8  Civ. 
Pro.  E.  146).  Where  several  requests  are  presented,, 
part  of  which  are  charged,  and  part  not^  to  which 
refusal  there  is  a  general  exception,  it  is  not  good; 
the  exception  should  have  specified  to  which  particu- 
lar refusal,  it  was  intended  to  apply.  {Smedis  v.  Brook- 
lyn &  Rock.  B.  B.  Co.,  88  N.  Y.  13).  Although  several 
propositions  are  presented  in  one  request,  if  each  one  is 
separately  ruled  upon,  and  an  exception  taken  to  each 
ruling,  the  party  taking  it,  may  take  advantage  of  an 
error  in  any  ruling.  {DuncTcel  v.  Wiles,  11  N.  Y.  420). 
An  error  in  the  charge,  as  to  the  evidence,  cannot  be 
taken  advantage  of,  unless  the  attention  of  the  court  is 
called  to  it.  {Brayley  v.  Dow,  20  Wkly.  Dig.  433).  If 
the  court  in  the  charge,  erroneously  assumes  a  fact  to  be 
proved,  attention  must  be  ^  called  to  the  mistake,  and  a 
request  made  that  it  be  submitted  to  the  jury.  {Mallory 
V.  Tioga  R.  R.  Co.,  3  Abb.  Ct.  App.  Dec.  139).  So  if 
the  court  falls  into  an  error  as  to  the  contents  of  a  paper, 
an  exception,  merely,  is  not  good;  it  is  the  duty  of  the 
party  to  point  out  the  error.  {Fristee  v.  Fitzsimons,  3 
Hun,  674). 


TRIAL   BY   JURY.  317 

ARTICLE  IX. 

VERDICT. 

8BCTI0N. 

1.  Consultation  of  jury. 

2.  General  verdict 

3.  Special  verdict. 

4.  Veidict  in  special  cases. 

5.  Receiving  the  verdict. 

6.  Applications  after  verdict. 

Sec.  1.  Consultation  of  jury. 

After  the  charge  of  the  court  has  been  finished,  the 
jury  usually  retire  to  consider  their  verdict.  It  is  not 
necssary  that  they  should  retire,  unless  they  chose;  but 
in  a  case  which  requires  any  consultation  whatever,  it  is 
advisable  to  do  so.  The  court  may  allow  the  jury  to 
take  with  them  such  j^apers,  as  have  been  given  in  evi- 
dence, if  they  desire.  But  whether  or  not  it  will  do  so 
is  entirely  within  the  discretion  of  the  court.  {Rowland 
V.  Willetts,  9  N.  Y.  170;  Sanderson  v.  Bowen,  2  Hun, 
153).  It  is  not  proper  to  permit  the  jury  to  take  with 
them  into  their  consultation  room,  any  papers  which 
were  not  given  in  evidence;  or  minutes  of  evidence 
made  by  a  counsel  {Durfee  v.  Eleveland,  8  Barb.  46); 
nor  the  judge's  minutes.  {Mitchell  v.  Garter,  14  Hun, 
448).  If  tjley  take  any  such  papers  with  them  into 
the  jury  room,  and  consult  them,  the  verdict  will 
be  set  aside.  But  although  they  take  such  papers  into 
the  jury  room,  it  will  not  be  error,  and  the  verdict  will 
not  be  set  aside,  if  it  appears  that  the  papers  were  not 
used  by  them,  or  if  it  is  plain,  that  they  were  perfectly 
immaterial,  and  could  not  in  any  way  affect  the  verdict. 
{ScJiappner  v.  Second  Ave.  S.  H.  Co.,  55  Barb.  497). 
The  jury  are  at,  liberty  to  return  into  court  whenever 
they  choose  for  further  instructions,  or  to  hear  any  por- 
tion of  the  testimony,  which  may  be  necessary.  But 
such  instruction  must  be  given  to  them,  and  all  commu- 
nications between  the  judge  and  the  jury  must  be  had,  in 
open  court,  unless  it  is  otherwise  made  by  the  express 
consent  of  counsel.  ( Watertown  BanTc  v.  Mix,  51  N.  Y. 
558;  PlunTcett  v.  Appleton,  41  Super.  159).     Any  private 
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communication  between  the  judge  and  jury,  if  it  takes; 
place  without  the  consent  of  the  defeated  party,  is 
ground  for  a  new  trial.  The  party  moving  for  a  new 
trial  because  of  any  such  communication,  is  not  bound  to 
show  that  any  harm-  was  done  by  it.  ( Watertown 
Bank  v.  Mix,  supra).  If  the  jury  come  in,  and  ask  for 
further  instructions,  or  ask  to  hear  portions  of  the  testi- 
mony read,  it  is  error  to  refuse  it.  {Drew  v.  Andrews,  8- 
Hun,  23).  But  this  does  not  require  the  judge  to  repeat 
to  the  jury  instructions,  which  he  gave  them  before  they 
retired.  When  such  instructions  are  given  to  the  jury, 
it  is  not  necessary  that  the  giving  of  them  should  be  de- 
layed to  enable  counsel  to  be  present.  The  trial  is  not 
closed  until  the  verdict  is  rendered,  and  it  is  the  duty  of 
counsel  to  be  in  court  until  that  time.  {Cornish  v. 
Oraff,  7  Civ.  Pro.  R.  204.  afE'd  36  Hun,  160).  The  court 
may,  in  its  discretion,  recall  the  jury  from  time  to  time,, 
to  give  them  further  instructions;  hut  it  is  discretion- 
ary with  the  court  whether  or  not  it  will  do  so.  {Welson. 
V.  Dodge,  16  Mass.  367).  The  court  may  direct  the  jury 
to  render  a  sealed  verdict,  whether  the  parties  consent  or 
not.  {Green  v.  Bliss,  12  How.  Pr.  428).  There  is  Some 
slight  conflict  in  the  cases,  as  to  what  the  judge  may 
do  to  induce  the  jury  to  agree  upon  a  verdict. 
There  is  no  question  that  the  judge  ought  not  tO' 
put  any  constraint  upon  the  jury  by  detention,  or  by 
threats  of  detaining  them,  in  order  to  bring  about  an. 
agreement.  Nor  is  there  any  question,  that  it  is  per- 
fectly proper  for  him  to  explain  to  them,  the  importance 
of  the  case,  both  to  the  parties  and  to  the  public;  and. 
direct  them  to  deliberate  further;  and  instruct  them  that 
it  is  their  duty  to  continue  to  discuss  the  evidence,  until 
they  are  satisfied  that  they  are  entirely  unable  to  agree. 
Where  the  jury  come  into  court  and  State  that  they  are 
unable  to  agree,  and  the  judge  explains  to  them  the 
necessity  and  importance  of  an  agreernent,  and  the  mo- 
tives which  ought  to  actuate  them  in  endeavoring  to 
come  to  an  agreement;  he  may  send  them  back,  and  re- 
quire them  to  continue  in  consultation  until  such  time 
as  they  havQ  agreed,  or  as  it  is  perfectly  clear  that  they 
are  unable  to  do  so.    {Oreen  v.   Telfair,  11  How.   Pr. 
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260;  Erwin  v.  Hamilton,  50  How.  Pr.  32;  White  v. 
Colder,  35  N.  Y.  183,  184).  It  is  always  in  the  discre- 
tion of  the  court,  how  long  to  keep  the  jury  together 
before  discharging  them.  If  such  discretion  is  abused, 
the  remedy  is  by  a  moMon  for  a  new  trial.  ( White  v, 
Calder,  35  N.  Y.  183). 

Where  a  jury  is  empanelled  to  try  an  issue,  to  make 
an  inquiry,  or  to  assess  damages,  in  an  action  in  a  court  of 
record,  or  not  of  record,  or  in  a  special  proceeding  before 
an  officer,  if  the  jurors  cannot  agree,  after  being  kept 
together,  for  such  a  time  as  is  deemed  reasonable,  by 
the  court  before  which,  or  the  officer  before  whom,  they 
were  empanelled,  the  court  or  officer  may  discharge 
them.     (Co.  Civ.  Proc.  §  1181). 

If  the  jury  separate  without  leave,  after  retiring,  it  is- 
not  necessarily,  ground  for  a  new  trial,  if  it  appears 
that  no  harm  resulted  from  it.  {Anthony  v.  Smith,  4 
Bosw.  503).  Any  improper  interference  by  a  party,  with 
any  juror  during  the  trial,  or  while  they  are  engaged  in 
deliberation,  wiU  be  ground  to  set  aside  a  verdict.  {Rey- 
,  noldsY.  Ohamplain  Trans.  Co.,  9  How.  Pr.  1;  Ayres  v. 
Village  of  Hammondsport,  11  K  Y.  S.  Rep.  Y06;  13  Civ. 
Pro.  R.  236).  An  interference  with  the  jury  by  third 
persons,  not  connected  with,  or  interested  in  the  trial,  is^ 
not  necessarily  ground  for  setting  aside  the  verdict,  un- 
less it  appears,  that  the  verdict  was  affected  by  it.  {Nes- 
mith  V.  Clinton  F.  Ins.  Co.,  8  Abb.  Pr.  Ml;  Hager\.. 
Eager,  38  Barb.  92). 

Sec.  2.  General  verdict. 

A  general  verdict  is  one  by  which  the  jury  pronounces 
generally  upon  all  or  any  of  the  issues,  in  favor  either  of 
the  plaintiff  or  of  the  defendant.  (Co.  Civ.  Proc.  § 
1186). 

In  an  action  to  recover  a  sum  of  money  only,  or  real 
property,  or  a  chattel,  the  jury  may  render  a  general  or 
a  special  verdict  in  its  discretion.  (Co.  Civ.  Proc.  § 
1187). 

In  an  action  to  recover  a  sum  of  money  only,  if  a  ver- 
dict is  found,  either  in  favor  of  the  plaintiff,  or  in  favor 
of  a  defendant,  who  has  set  up  a  counterclaim  for  a 
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sum  of  money,  the  jury  must  assess  the  amount  of  dam- 
ages. The  jury  may  also,  under  the  direction  of  the 
court,  assess  the  amount  of  the  damages,  where  the  court 
directs  judgment  for  the  plaintiff,  on  the  pleadings.  (Co. 
Civ.  Proc.  §  1183). 

If  the  actiou  is  for  a  tort,  and  is  brought  against  more 
than  one  defendant,  the  verdict  may  be  against  some  or 
all  the  defendants,  or  in  favor  of  all  {Beal  v.  Finch,  11 
N.  Y.  128);  if  the  tort  is  single,  all  those  who  joined  are 
liable  for  damages,  and  if  a  verdict  is  against  two  or 
more  for  different  amounts,  the  plaintiff  may  enter  judg- 
ment against  all  for  the  largest  amount  found  against  any 
one.  {Beal  v.  Finch,  supra).  If  in  an  action  for  the 
recovery  of  money,  the  jury  add  any  condition  or 
recommendation  to  the  verdict,  it  is  surplusage.  {Brigg 
V.  Hilton,  99  N.  Y.  517;  Herzberg  v.  Murray,  40  Super. 
271).  If  the  surplus  parts  of  such  verdict  can  be 
omitted  without  changing  the  effect  of  the  verdict,  it 
may  be  disregarded  {Brigg  v.  Hilton,  supra);  but  if 
the  irregular  part  contains  something  that  affects  the 
substance  of  the  verdict,  so  that  to  omit  it  would  affect  the 
rights  of  the  parties,  or  would  alter  the  conclusion  to 
which  the  jury  arrived,  the  verdict  is  void  and  must  be  set 
aside.     {Herzberg  v.  Murray,  supra). 

Sec.  3.  Special  verdict. 

A  special  verdict  is  one  by  which  the  jury  finds  the 
facts  only,  leaving  the  court  to  determine  which  party  is 
entitled  to  judgment  thereon.     (Co.  Civ.  Proc.  §  1186). 

In  an  action  to  recover  a  sum  of  money  only,  or  real 
property  or  a  chattel,  the  jury  may  render  a  general  or  a 
special  verdict,  in  its  discretion.  In  any  other  action, 
except  where  one  or  more  specific  questions  of  fact,  stated 
under  the  direction  of  the  court,  are  tried  by  a  jury,  the 
court  may  direct  the  jury  to  find  a  special  verdict  upon 
all  or  any  of  the  issues.  Where  the  jury  finds  a  general 
verdict,  the  court  may  instruct  it  to  find  also  specially, 
upon  one  or  more  questions  of  fact,  stated  in  writing. 
The  special  verdict  or  special  finding  must  be  in  writing; 
it  must  be  filed  with  the  clerk,  and  entered  in  the 
minutes.     (Co.  Civ.  Proc.  §  118Y). 
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Whenever  authority  is  given  to  the  judge  to  direct  the 
]ury  to  find  a  special  verdict,  it  is  in  his  discretion 
whether  or  not  to  do  so.  {Hamilton  v.  Third  Ave.  B.  B. 
Co.  38  How.  Pr.  60).  When  such  a  verdict  is  found  it 
must  contain  all  the  facts  necessary  to  enable  the  court 
to  enter  judgment,  except  such  as  are  admitted  by  the 
pleadings.  {Casey  v.  Dwyre,  15  Hun,  153;  Manning  v. 
Monaghan,  23  N.  Y.  539).  It  should  not  contain  the 
evidence  of  the  facts;  but  it  should  contain  the  facts 
themselves,  plainly  and  clearly  stated;  and  nothing 
should  be  left  to  be  made  out  by  argument  or  inference. 
{Birckhead  v.  Oeorge,  5  Hill,  634).  Where  a  special  ver- 
dict has  been  found  by  the  jury,  the  court  cannot  pre- 
sume that  any  other  facts  exist,  except  those  specifically 
stated  to  have  been  found.  {People  v.  Williamsburgh 
T.  &  B.  Co.  4:7  N.  Y.  586).  The  verdict  is  defective,  if 
aU  such  facts  are  not  found  {Langley  v.  Warner ^  3  N. 
Y.  32Y);  and  it  will  be  set  aside.  {Vadney  y.  Thompson, 
M  Hun,  1).  It  is  not  necessary  that  a  special  verdict  be 
drawn  up  in  form  at  the  trial;  but  merely  that  counsel 
make  a  minute  of  the  facts  found  specially  by  the  jury; 
or  that  they  be  entered  in  the  stenographer's  minutes; 
and  the  verdict  is  afterwards  drawn  up,  amended,  and 
settled  in  the  same  manner  as  cases  are  settled.  (Gen. 
Eule,  32).  Where  a  special  finding  is  inconsistent  with 
a  general  verdict,  the  former  controls  the  latter,  and  the 
court  must  render  judgment  accordingly.  (Co.  Civ.  Proc. 
§  1188).  If  the  facts  stated  in  the  special  verdict  are  not 
sufficient  to  enable  the  court  to  give  judgment,  a  general 
verdict  ordered  on  findings,  by  the  court,  does  not  add  to 
it  so  that  the  judgment  can  be  entered.  {People  v.  Wil- 
liamsburgh T.  &  B.  Co.  47  N.  Y.  586). 

Sec.  4.  Verdicts  in  special  cases. 

Sub-division  1. — In  Actions  of  Ejectment. 
In  actions  of  ejectment,  a  jury  may  render  a  general 
or  special  verdict  •  in  their  discretion.  (Co.  Civ.  Proc.  § 
118Y).  If  there  are  two  plaintiffs  claiming  in  severalty, 
there  may  be  a  separate  verdict  for  one  plaintiff,  and 
against  the  other.  {Mayhury  v.  Evans,  19  Wend.  625). 
41 
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A  verdict,  ia  favor  of  the  plaintiff,  in  an  action  to 
recover  real  property,  must  specify  the  estate  of  the 
plaintiff  in  the  property  recovered,  w^hether  it  is  in  fee, 
or  for  life,  or  for  a  term  of  years,  stating  for  w^hose  life 
it  is  or  specifying  the  duration  of  the  term,  if  the  estate 
is  less  than  a  fee.     (Co.  Civ.  Proc.  §  1519). 

If  the  plaintiff  in  an  action  of  ejectment  is  only  en- 
titled to  less  than  the  vphole  of  the  land  described,  the 
verdict  may  be  for  the  portion  which  he  is  entitled  to 
recover  {Vrooman  v.  Weed,  2  Barb.  330);  and  if  that 
portion  is  included  in  the  premises  described,  the  com- 
plaint need  not  be  amended.  (Id.;  Truax  v.  Thorn,  2 
Barb.  166).  The  plaintiff  may  have  a  verdict  that  he  is. 
entitled  to  an  estate  in  fee  in  part  of  the  premises  de- 
scribed in  the  complaint,  and  a  less  estate  in  another 
part.  ( Vrooman  v.  Weed,  supra ;  Neilson  v.  Neilson,  5 
Barb.  565). 

If  the  right  or  title  of  the  plaintiff,  in  an  action  to  re- 
cover real  property,  expires  after  the  commencement  of 
the  action,  but  before  the  trial,  and  he  would  have  been 
entitled  to  recover,  but  for  the  expiration,  the  verdict 
must  be  rendered  according  to  the  fact;  and  the  plaintiff 
is  entitled  to  judgment  for  his  damages  for  the  withhold- 
ing of  the  property,  to  the  time  when  his  right  or  title  so 
expired.     (Co.  Civ.  Proc.  §  1520). 

In  an  action  for  non-payment  of  rent,  a  verdict,  ia 
favor  of  the  plaintiff,  must  fix  the  amount  of  rent  in 
arrear  to  the  plaintiff,  or,  if  judgment  is  taken  by  de- 
fault, the  amount  thereof  must  be  ascertained  by  or 
under  the  direction  of  the  court;  and,  in  either  case,  it- 
must  be  stated  in  the  judgment.    (Co.  Civ.  Proc.  §  1507). 

Sub-division  2. — Actions  for  Detekmiwation  of 
Claims  to  Real  Property. 

In  actions  brought  to  determine  claims  to  real  prop- 
erty, the  same  rules  apply  with  regard  to  the  rendition 
of  the  verdict,  as  have  been  given  in"  actions  of  eject- 
ment.    (Co.  Civ.  Proc.  §  1642). 

Where  the  defendant  claims  the  property  in  question, 
or  any  part  thereof,  by  virtue  of  an  estate  in  remainder  or 
reversion,  he  need  not  establish  a  right  to  the  immediate 
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possession  thereof;  but  where  the  verdict  finds  that  he 
has  such  an  estate,  it  must  specify  the  time  when,  or  the 
contingency  upon  which,  he  will  be  entitled  to  pos- 
session; and  final  judgment  to  that  effect  must  be  ren- 
dered accordingly,  without  damages.  In  such  a  case,  an 
execution  for  the  delivery  of  the  possession  of  the  prop- 
erty may  be  issued  upon  the  judgment;  but  only  by  the 
special  order  of  the  court,  made  upon  an  application  by 
the  defendant,  or  a  person  claiming  under  him,  and  sat- 
isfactory proof  that  the  time  has  arrived  when,  or  the 
contingency  has  happened  upon  which,  the  applicant  is 
entitled  to  possession  by  the  terms  of  the  judgment. 
(Co.  Civ.  Proc,  §  1646). 

In  these  proceedings,  if  the  jury  find  for  the  defend- 
ant, they  may  also  find  by  their  verdict  whether  he  is 
entitled,  or  has  title  to  the  whole  or  any  part,  and  if  so, 
to  what  part  of  the  premises.  {Hager  v.  Hager,  38 
Barb.  92). 

Sub-division  3. — In  Actions  of  Replevin. 

The  verdict  must  fix  the  damages,  if  any,  of  the  pre- 
vailing party.  Where  it  awards  to  the  plaintiff  a  chat- 
tel, which  has  not  been  replevied,  or  where  it  awards  to 
the  prevailing  party  a  chattel,  which  has  been  replevied, 
and  afterwards  delivered  by  the  sheriff  to  the  unsuccess- 
ful party,  or  to  a  person  not  a  party,  it  must  also,  except. 
in  a  case  specified  in  section  seventeen  hundred  and. 
twenty-seven,  fix  the  value  of  the  chattel,  at  the  time  of 
the  trial.     (Co.  Civ.  Proc.  §  1726). 

Where  some  of  the  goods  described  in  the  complaint 
were  taken  under  the  replevin  proceedings,  and  others 
were  not  taken;  a  verdict  in  favor  of  the  plaintiffs  for  the 
value  of  the  goods  not  taken,  and  assessing  their  value 
only,  is  good  under  this  section.  {Lewisohn  v.  Apple, 
12  Civ.  Pro.  R.  274).  If  the  jury  award  no  damages  for 
detention  of  the  property,  the  court  may  permit  judg- 
ment to  be  entered  for  nominal  damages.  ( Yon  Schoen- 
ing  V.  BucTianan,  14  Abb.  Pr.  185,  468).  If  the  verdict 
awards  possession  of  the  chattels  to  the  plaintiff,  to 
whom  they  had  already  been  delivered,  and  in  whose 
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possesion  they  were,  the  value  need  not  be  fixed  by  the 
verdict.     {Clajiin  v.  Davidson,  53  Super.  122). 

A  verdict  in  favor  of  the  defendant,  shall  not  fix  the 
value  of  the  chattel,  in  either  of  the  following  cases: 

1.  Where  the  plaintiff  is  the  general  owner  of  the 
chattel;  but  it  was  rightfully  distrained  doing  damage, 
and  its  value  is  greater  than  the  damage,  sustained  by 
the  defendant,  by  the  injury  for  which  it  was  dis- 
trained; in  which  case,  those  damages  must  be  fixed. 

2.  Where  the  plaintiff  is  the  general  owner  of  the 
chattel,  but  the  defendant  had  a  special  property  therein, 
and  the  value  of  the  chattel  is  greater  than  the  value  of 
the  special  property,  or  the  sum  charged  upon  the  chat- 
tel by  reason  thereof;  in  which  case,  the  value  of  the 
special  property,  or  the  sum  so  charged,  must  be  fixed. 

In  either  of  the  cases  specified  in  this  section,  the 
verdict  must  set  forth  the  reason,  why  the  value  of  the 
chattel  is  not  fixed.     (Co.  Civ.  Proc.  §  1727). 

If  the  verdict  does  not  fix  the  value  of  the  chattel,  the 
court  cannot  supply  the  omission.  (Pakas  v.  Racy,  13 
Daly,  227.) 

Where  the  action  is  brought  to  recover  two  or  more 
chattels  the  verdict,  may  award  to  one  party,  one  or 
more  distinct  chattels,  which  can  be  identified,  and  set 
apart  from  the  others,  and  the  residue  to  the  other  party; 
and,  if  necessary,  the  complaint  must  be  amended  so  as 
to  conform  thereto.  The  final  judgment,  rendered 
thereupon,  must  reward  to  each  party  the  same  relief, 
with  respect  to  the  finding  in  his  favor,  as  if  separate 
judgments  were  rendered ;  except  that,  where  each  party 
is  entitled  to  an  absolute  award  of  a  sum  of  money, 
against  the  other,  the  smaller  sum  must  be  deducted 
from  the  greater,  and  the  balance  only  must  be  avrarded. 
(Co.  Civ.  Proc.  §  1728). 

The  judgment  may  be  entered,  although  the  jury  has 
not  assessed  any  damages,  or  found  the  value  of  the 
property.  In  that  case,  the  judgment  would  simply 
award  the  property  to  the  plaintiff,  to  be  enforced  by 
execution;  and  if  the  return  of  the  property  could  not 
be  obtained,  the  judgment  would  be  unavailmg.  {Ham- 
mond V.  Morgan,  101  N.  Y.  179,  186,  Earl,  J.). 
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Sec.  5.  Receiving  the  verdict. 

It  is  not  necessary  to  call  the  plaintitf  when  the  jurors 
are  about  to  deliver  their  verdict.  (Co.  Civ.  Proc.  § 
1182).  A  verdict  may  be  taken,  although  neither  party 
nor  their  counsel  are  present.  The  trial  continues 
until  the  verdict  is  rendered  and  recorded;  and  it  is  the 
duty  of  counsel  to  be  in  attendance  until  that  time. 
{Cornish  v.  Qraff,  36  Hun,  160;  Hicenhothem  v.  Low- 
enbein,  6  Eobt.  55T). 

Although  the  jury  have  been  permitted  to  seal  their 
verdict  and  separate,  they  must  all  come  into  court  when 
the  verdict  is  delivered.  The  only  verdict  that  can  be 
received  is  the  public  verdict,  delivered  in  court,  by  the 
agreement,  and  in  the  presence  of  all  the  jurors  em- 
panelled in  the  case  (Hoot  v.  Sherwood,  6  John.  68);  un- 
less by  the  express  consent  of  the  parties  it  is  Agreed 
that  the  verdict  of  less  than  twelve  jurors  will  be  re- 
ceived. It  is  not  absolutely  necessary  in  aU  cases  that 
the  verdict  should  be  delivered  in  open  court.  If  there 
is  any  necessity  for  such  a  course,  either  because  of  sick- 
ness of  one  of  the  jurors,  or  of  the  sickness  of  the  judge, 
the  court  may  receive  the  verdict  at  some  other  place 
than  the  court  house.  Where  on  account  of  the  illness 
of  a  juror,  who  had  been  taken  sick  after  the  verdict 
was  sealed,  the  court  adjourned  to  his  house,  and  there 
the  verdict  was  rendered,  in  the  presence  of  the  court 
and  its  officers,  and  the  parties,  and  it  was  afterwards 
pubhcly  announced  by  the  clerk  in  the  court  room ;  it 
was  held  that  such  procedure  was  proper.  (King  v. 
Faber,  51  Penn.  St.  387).  A  verdict  may  be  received 
on  Sunday.     (Co.  Civ.  Proc.  §  6). 

When  the  jury  have  agreed  upon  their  verdict  they 
come  into  court,  and  are  called  by  the  clerk.  If  all  are 
present,  the  clerk  asks  if  they  have  agreed  upon  their 
verdict;  to  which  the  foreman  answers  in  the  affirmative. 
The  clerk  asks  "how  do  you  find? "  In  answer  to  which 
question  the  foreman  announces  the  verdict;  or  if  the 
jury  have  been  instructed  to  deliver  a  sealed  verdict,  he 
hands  the  verdict  sealed  up  in  an  envelope  to  the  clerk. 
After  the  verdict  is  received,  the  clerk  enters  it  in  the 
minutes;  and  after  he  has  entered  it,  he  calls  upon  the 
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jury  to  listen  to  their  verdict  as  tlie  court  records  it;  and 
having  recorded  it,  reads  it;  and  then  says  "  and  so  you 
all  say;  "  aald  if  there  is  no  dissent  from  that  question 
of  the  clerk,  the  verdict  has  then  been  duly  entered,  and 
stands  as  the  verdict  in  the  action.     ( Warner  v.  JN'.  T 
a  B.  R.  Co.,  62  N.  Y.  Y.  437,  441).      The  right  to  poll 
the  j  ary  is  an  absolute  one,  at  any  time  before  the  ver- 
dict has  finally  been  entered.     The  jury  must  be  polled 
at  the  request  of  either  party,  if  it  is  made  in  time. 
{Lobar  v.  KopUn,  4  IT.  Y.  547).     The  mode  of  polling 
the  jury  is,  that  the  clerk  calls  the  name  of  the  foreman, 
who  answers;   whereupon  the  clerk  reads  the  verdict 
which  has  been  recorded,  and  asks  "  is  that  the  verdict?" 
If  he  answers  in  the  affirmative,  the  clerk  calls  the  name 
of  the  next  juror;  and  upon  his  answering  to  his  name,  in- 
quires of  him   "is  that  your  verdict?";  and  continues 
until  the  names  of  all  the  jurymen  have  been  called,  and 
all  have  answered.      At  the  time  of   polling  the  jury, 
neither  party  is  entitled  to  have  any  instructions  given  to 
them.  {LeigMon  v.  People,  10  Abb.  K  C.  261).  Although 
the  verdict  has  been  sealed,  and  the  jury  have  separated, 
any  juror  may  dissent  from  it  when  the  jury  is  polled, 
or  at  any  time  before  it  is  finally  recorded,  though  the 
jury  are  not  polled.     {Root  v.    Sherwood,  6  John.   68; 
Weeks  v.  Hart,  24  Hun,  181;  Warner  v.  N.  Y.  C.  B.  B. 
Co.  supra).     If  any  juror  does  dissent  from  the  verdict, 
the  jury  should  be  sent  back  to  consider  their  verdict 
again.     {Douglass  v.    Tousey,  2   Wend.  352;  Weehs  v. 
Hart,  supra).     The  court  has  no  power  to  reform  a 
verdict,  by  limiting  it  to  particular  courts  or  to  particular 
defendants  {Carpenter  v.  Shelden,  5  Sand.  T7);  but  it  may 
correct  any  informality ;  or  if  the  foreman  has  wrongly 
announced  the  verdict,  it  may  make  it  conform  to  the  ver- 
dict as  agreed  on  by  the  jury  {Dalrymple  v.  Williams,  63 
N.  Y.  361);  or  it  may  allow  a  reduction  of  damages  to  the 
amount  claimed  in  the  complaint.     {Earl  v.  Collins,  19 
Wkly.   Dig.  807).     If  it  is  apparent  that  there  is  a  mis- 
take, or  an  inconsistency  in  the  verdict,  although  it  is 
sealed,   the  court    may,   before   the  jury  finally  sepa- 
rate, send  them  out  for  further  consideration.   {Hegeman 
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V.  Cantrell,  40  Super,  381;  Hatch  v.  Attrell,  1  N.  Y.  S. 
Eep.  49Y). 

When  the  jury  renders  a  verdict,  or  finds  upon  one  or 
more  specific  questions  of  fact,  stated  under  the  direc- 
tion of  the  courtj  the  clerk  must  make  an  entry  in  his 
minutes,  specifying  the  time  and  place  of  the  trial;  the 
names  of  the  jurors  and  witnesses;  the  verdict,  or  the 
questions  and  findings  thereupon,  as  the  case  requires; 
and  the  direction,  if  any,  which  the  court  give^,  with 
respect  to  the  subsequent  proceedings.  Upon  the  appli- 
cation of  the  party  in  whose  favor  a  general  verdict  is 
rendered,  the  clerk  must  enter  judgment,  in  conformity 
to  the  verdict,  unless  a  different  direction  is  given  by  the 
•court,  or  it  is  otherwise  specially  prescribed  by  law.  (Co. 
Civ.  Proc.  §  1189). 

Sec.  6.  Applications  after  verdict. 

If  the  successful  partj^is  entitled  to  increased  damages, 
the  application  for  them  should  be  made  after  verdict. 
(Co.  Civ.  Proc.  §  1184).  So  if  any  certificate  is  necessary 
to  entitle  the  successful  party  to  costs  under  section 
thirty -two  hundred  and  forty-eight  of  the  Code,  the  ap- 
plication for  such  certificate  should  be  made  at  that  time. 
If  the  case  is  a  proper  one  for  an  additional  allowance, 
under  section  thirty-two  hundred  and  fifty-three  of  the 
Code,  it  is  proper  to  make  the  application  to  the  court 
immediately  after  the  verdict  is  rendered;  and  the  court 
may  hear  it,  or  may,  in  its  discretion,  send  it  to  be  heard 
at  special  term. 

If  it  is  intended  to  review  the  trial,  and  for  that  pur- 
pose, time  to  make  a  case  is  desired,  or  a  stay  of  pro- 
ceedings is  sought,  the  motion  should  be  made  immedi- 
ately after  the  verdict,  if  practicable;  and  no  formal 
notice  of  such  motion  is  necessary.  So  if  it  is  sought  to 
have  exceptions  heard  in  the  first  instance,  at  the  general 
term,  such  an  application  should  be  made  after  the  ver- 
dict, and  at  the  same  term  at  which  the  verdict  was  ren- 
ered.  (Co.  Civ.  Proc.  §  1000).  If  it  is  desired  to  make 
a  motion  for  a  new  trial  on  the  minutes,  it  must  be  made 
at  the  same  term,  as  that  at  which  the  verdict  is  rendered. 
(Co.  Civ.  Proc.  §  999).     It  is  usually  done  immediately 
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after  the  verdict ;  at  which  time  the  court  announces 
whether  or  not  it  will  entertain  the  motion,  and  fixes 
some  time  for  the  argument.  It  is  not  unusual,  and  it 
is  supposed  to  be  proper  practice,  for  the  court  to  enter- 
tain the  motion,  and  to  direct  that  it  be  regarded  as  sub- 
mitted at  that  term ;  and  to  fix  some  time  after  the  ad- 
journment of  the  term  for  the  formal  argument;  reserving 
^ts  decision  until  such  argument  is  had. 

There  is  supposed  to  be  some  conflict  in  the  cases,  as 
to  whether  the  court  has  authority  to  permit  a  judgment 
to  be  entered  where  exceptions  are  ordered  to  be  heard 
in  the  first  instance  at  the  general  term.  The  usual 
practice  in  such  cases  has  been  to  direct  exceptions  to  be 
heard  in  the  first  instance  at  the  general  term,  and  that 
the  judgment  be  suspended  in  the  mean  time.  But 
where  the  party  against  whom  the  verdict  is  rendered  is 
insolvent,  or  for  any  reason  it  is  thought  that  the  suc- 
cessful party  is  entitled  to  security,  it  is  common  prac- 
tice to  direct  that  judgment  may  be  entered  upon  the 
verdict,  to  stand  as  security  only.  This  practice  was 
approved  under  the  Code  of  Procedure,  which  contained 
the  same  provisions  with  regard  to  hearing  exceptions  at 
general  term  as  are  contained  in  the  Code  of  Civil  Pro- 
cedure. (Morange  v.  Morris,  12  Abb.  Pr.  164,  166).  It 
has  been  suggested  that  an  order  sending  exceptions  to 
the  general  term  in  the  first  instance,  does  not  of  itself 
suspend  the  entry  of  judgment,  without  an  express  or- 
der to  that  effect.  {Douglass  v.  Haherstro,  10  Abb.  N. 
C.  6;  62  How.  Pr.  29).  In  KingY.  Van  Duzer  {12  Wkly, 
Dig.  562),  it  was  held  that  where  exceptions  had  been 
ordered  to  be  heard  at  the  first  instance  at  the  general 
term,  it  was  irregular  to  enter  judgment;  and  an  order 
vacating  the  judgment  was  affirmed.  In  that  case,  how- 
ever; judgment  has  been  entered  absolutely,  and  not 
merely  to  stand  as  security.  So  that  case  did  not  decide 
that  it  was  not  proper  practice  to  permit  judgment  to  be 
entered  to  stand  as  security  only. 
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AETICLE  I. 

GENERAL  INCIDENTS  OP  THE  TRIAL. 

The  preliminary  proceedings  to  put  a  case  upon  the 
calendar;  and  all  other  proceedings  before  the  trial,  are 
the  same  in  every  action,  whether  it  is  triable  by  the 
court  or  by  a  jury,  except  that  actions  triable  by  a  court 
are  usually  tried  at  a  special  term  of  the  court,  and  not 
at  a  circuit,  or  trial  term.  But  as  has  already  appeared, 
actions  pending  in  the  supreme  court,  which  are  triable 
by  the  court  without  a  jury,  may  be  tried  in  the  circuit 
court.  Such  actions  pending  in  a  court  of  record  may, 
upon  the  stipulation  of  the  parties,  and  with  the  consent 
of  the  judge  who  is  to  hear  them,  be  tried  and  deter- 
mined elsewhere  than  at  the  court  house.  In  such  cases 
the  stipulation  must  specify  the  place  of  trial  or  hear- 
ing, and  it  must  be  filed  in  the  office  of  the  clerk  of  the 
court;  and  the  trial  or  hearing  must  be  brought  on  upon 
the  usual  notice,  unless  otherwise  provided  in  the  stipu- 
lation. (Co.  Civ.  Proc.  §  37).  All  the  preliminary  pro- 
ceedings in  court  with  regard  to  the  trial  of  such  actions 
are  precisely  the  same  as  those  which  are  had  in  a  trial 
by  jury.  And  all  the  preliminaries  upon  the  trial  are 
the  same,  except  such  as  pertain  to  the  formation  of  the 
jury.  The  case  is  opened,  as  in  case  of  actions  triable 
by  jury;  and  the  same  motions  maybe  made  upon  the^ 
42 
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pleadings  in  one  class  of  cases  as  in  the  other.  The  rules 
for  examining  the  witnesses  are  the  same,  except  that 
they  are  ordinarily  less  strictly  enforced.  The  evidence 
is  not  so  strictly  excluded,  where  it  is  simply  immaterial, 
or  irrelevant;  and  if  such  evidence  has  been  received 
without  objection,  although  it  is  in  the  discretion  of  the 
court  whether  or  not  to  strike  it  out,  it  will  usually 
be  presumed  that  it  has  not  been  considered  in  making 
up  the  decision.  {Murray  v.  Fox,  39  Hun,  108).  The 
fact  that  evidence  which  is  merely  irrelevant  has  been 
received,  is  rarely,  if  ever,  a  ground  for  reversal  and  of 
a  new  trial,  in  an  action  which  has  been  tried  by  the 
court.  ( WrigM  v.  Dugan,  15  Abb.  N.  C.  107).  Excep- 
tions are  taken  to  rulings  of  the  court  upon  questions  of 
law  arising  upon  the  trial,  precisely  as  upon  a  trial  by 
jury.  Although  perhaps  it  is  not  error  to  reserve  a 
ruling  upon  a  question  of  law  which  is  raised  upon  the 
trial  of  an  action  by  the  court;  j^et  such  practice  is  not 
to  be  commended;  for  it  does  not  conduce  to  a  clear  and 
accurate  trial  of  the  action,  nor  to  an  explicit  presenta- 
tion of  the  questions  for  review;  and  where  rulings  are 
made  in  that  way,  they  should  be  considered  upon  re- 
view, the  same  as  if  the  objection  had  been  made  and 
overruled,  and  an  exception  taken  to  the  decision. 
{Lathrop  v.  Bramhall,  64  N.  Y.  365).  The  trial  should 
not  be  had  before  different  judges;  that  is,  one  judge 
.shx)uld  not  hear  and  decide  a  portion  of  the  case;  and 
then  permit  the  case  to  be  remitted  to  another  judge  to 
hear  the  remainder  of  it  {Belmont  v.  Ponvert,  3  Robt. 
693);  but  this  rule  does  not  require  the  judge  who  begins 
the  trial  to  finally  decide  all  the  questions  in  the  case. 
He  may  decide  a  part  of  the  issues  and  send  it  to  a  re- 
feree to  decide  part,  or  to  take  evidence  and  report  his 
findings  on  one  or  more  questions  of  fact  (Co.  Civ.  Proc. 
§  1013;  Dane  v.  L.  L.  &  O.  Ins.  Co.  21  Hun,  259);  and 
upon  the  coming  in  of  the  report,  he  may  hear  the  case 
on  the  testimony  and  findings  of  the  referee  on  the 
issues  referred  to  him,  and  take  evidence  upon  the 
other  issues  and  decide  the  case.  {Camp  v.  IngersoU,  86 
N.  Y.  433,  437).  One  judge  may  hear  the  testimony, 
and  order  an  interlocutory  judgment  settling  the  rights 
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•of  the  parties;  and  then  if  jiecessary  to  take  an  accountj 
or  make  a  computation,  or  ascertain  other  facts,  before 
the  entry  of  a  final  judgment,  he  may  send  the  case  to 
a  referee  to  take  the  testimony,  and  report;  and  on  the 
coming  in  of  the  report,  final  judgment  may  be  entered 
at  a  term  held  by  another  judge.  {Chamberlain  v.  Demp- 
sey,  36  N.  Y.  144,  147).  It  is  not  necessary  to  enter  an 
interlocutory  judgment  before  making  an  order  of  refer- 
ence in  such  a  case;  but  whenever  the  court  is  satisfied 
that  an  account  is  necessary  to  be  taken,  to  enable  it  to 
settle  the  rights  of  the  parties,  it  may  at  once  suspend 
the  trial  and  order  a  reference  to  take  the  account,  and 
report  to  the  court;  and  then  upon  that  report,  the  trial 
may  be  completed,  and  final  judgment  may  be  directed. 
The  account  which  may  be  taken  under  such  circum- 
stances is  something  more  than  a  mafe  adjustment  of 
of  items,  charges,  credits  and  figures.  The  Code  per- 
mits an  order  of  reference,  where  details  are  to  be  ob- 
tained and  settled;  and  such  is  the  practice  which  has 
been  followed  in  courts  of  equity.  {Central  Trw^  Co. 
V.  N.  Y.  City  &  N.  B.  R.  Co.,  42  Hun,  602;  Co.  Civ. 
Proc.  §  1015). 

Although  the  court  may  send  a  case  to  a  referee  to 
decide  upon  any  of  the  issues,  or  to  report  the  findings 
upon  one  or  more  specific  questions  of  fact;  yet  it  has 
not  power  to  make  an  order  referring  it  to  a  referee  to 
take  evidence  in  an  action  and  report  the  same  to  the 
court,  to  the  end  that  after  the  evidence  has  been  taken 
and  filed,  the  cause  may  be  brought  to  trial  before  the 
court  upon  the  pleadings  and  the  evidence  so  taken. 
{Farmers'  Nat.  Bank  of  Malone  v.  Houston,  44  Hun, 
567).  Where  evidence  has  been  taken  under  such  an 
order  as  that,  the  testimony  has  only  the  effect  of  a  con- 
ditional examination  before  trial;  and  it  can  only  be  read 
as  such  at  a  subsequent  trial  had  on  regular  notice,  in 
the  usual  way;  and  only  with  the  consent  of  the  parties, 
and  not  otherwise.  (Id. ;  Sullivan  v.  Sullivan,  41  Super. 
519).  After  the  evidence  taken  upon  a  trial  is  closed, 
either  party  may  move  for  such  judgment  as  he  thinks 
he  is  entitled  to,  on  the  undisputed  facts,  as  he  may 
-where  the  trial  is  by  jury;  and  an  exception  hes  to  a 
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ruling  as  upon  such  a  trial.  If  the  court  thinks  there  is 
a  question  of  fact,  the  case  is  summed  up  to  the  court. 
In  actions  of  this  class  the  party  who  has  the  closing 
argument,  usually  opens  the  sunjming  up;  his  adver- 
sary answers;  and  he  replies.  If  an  oral  argument  is 
not  desired  at  the  time  of  the  trial,  it  is  customary  to 
direct  written  briefs  to  be  filed,  or  to  appoint  a  subse- 
quent day  to  hear  the  oral  summing  up.  *  At  the  time  of 
the  presentation  of  the  case,  it  is  usual  to  make  such 
requests  for  findings  as  are  desired;  which  wiU  be  con- 
sidered in  a  subseqent  article.  The  decision  and  manner 
of  making  it  will  be  considered  hereafter. 

AETICLE  II. 

REQUESTS  FOR  PIMDISGS. 

Before  the  cause  is  finally  submitted  to  the  court  or 
the  referee,  or  within  such  time  afterwards,  and  before 
the  decision  or  report  is  rendered,  as  the  court  or  referee 
allows,  the  attorney  for  either  party  may  submit,  in 
writing,  a  statement  of  the  facts,  which  he  deems  estab- 
lished by  the  evidence,  and  of  the  rulings  upon  questions 
of  law,  which  he  desires  the  court  or  the  referee  to 
make.  The-  statement  must  be  in  the  form  of  distinct 
propositions  of  law,  or  of  fact,  or  both,  separately  stated  j 
each  of  which  must  be  numbered,  and  so  prepared,  with 
respect  to  its  length,  and  the  subject  and  phraseology 
thereof,  that  the  court  or  referee  may  conveniently  pass 
upon  it.  At  or  before  the  time,  when  the  decision  or 
report  is  rendered,  the  court  or  the  referee  must  note,  in 
the  margin  of  the  statement,  the  manner  in  which  each 
proposition  has  been  disposed  of,  and  must  either  file,  or 
return  to  the  attorney,  the  statement  thus  noted;  but  an 
omission  so  to  do  does  not  affect  the  validity  of  the  de- 
cision or  report.     (Co.  Civ.  Proc.  §  1023). 

All  requests  to  find  facts,  or  conclusions  of  law,  must 
be  made  in  writing  to  the  judge  or  referee,  before  whom 
the  trial  was  had,  at  or  before  the  time  of  the  submission 
of  the  action  for  decision,  and  the  court  or  referee  shall 
not,  after  he  shall  have  made  and  settled  the  findings; 
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and  conclusions  so  submitted,  make  additional  findings  of 
fact  or  conclusions  of  law.     (G-en.  Eule,  32). 

If  the  requests  for  findings  are  not  ready  for  presenta- 
tion at  the  time  of  the  final  submission  of  the  case,  it  is 
customary  to  ask  the  court  to  fix  a  time  within  which 
they  may  be  presented.  It  is  usual  to  give  such  reason- 
able time  as  may  be  necessary  for  that  purpose. 

The  judge  cannot  make  additional  findings  after  a  de- 
cision has  finally  been  made  and  delivered.  {Palmer  v. 
Phcenix  Ins.  Co.  22  Hun,  22i).  But  if  at  the  time  of  the 
submission,  the  proper  requests  for  findings  were  pre- 
sented to  the  court,  which  the  judge  has  inadvertently 
neglected  to  examine  and  pass  upon  before  the  making 
of  the  decision,  he  may  do  so  afterwards;  and  the  ruUngs 
so  made  with  the  exceptions  thereto,  are  properly  a  part 
of  the  case.  {Friedman  v.  Bierman,  43  Hun,  387).  Ee- 
quests  to  find  cannot  be  presented  and  passed  upon  at  the 
time  of  the  settlement  of  the  case.  {Oormerly  v.  McOlynn, 
84  N.  Y.  28i).  Where  however  upon  the  settlement  of 
tho  case,  requests  for  findings  are  presented,  and  passed 
upon  by  the  judge,  and  are  inserted  in  the  case  with 
exceptions  to  them;  if  there  is  no  objection  to  such  action, 
and  no  motion  to  strike  them  from  the  case,  the  opposite 
party  cannot  object  that  they  are  not  properly  before  the 
appelate  court.  ( Ward  v.  Craig,  87  N.  Y.  550).  So  if 
both  parties  agree  to  request  further  findings  from  the 
court  at  the  time  of  the  settlement  of  the  case,  such  find- 
ings may  be  made;  and  they  will  be  considered  by  the 
appellate  court.  {Welch  \ .  Preston,  ZO  Jhm,  303)  The 
requests  should  be  in  the  form  of"  facts  established,  and 
not  in  the  form  of  evidence  tending  to  establish  the  facts. 
The  propositions  authorized  to  be  presented  in  the  requests 
are  those  which  the  attorney  deems  to  be  established  by 
the  evidence;  and  it  is  intended  that  he  may  present  his 
propositions  so  in  detail  as  to  clearly  lead  to  the  decision 
which  he  asks  to  have  made.  {Friedman  v.  Bierman, 
43  Hun,  387;  Olacius  v.  Black,  50  N.  Y.  145).  The  re- 
quests should  not  be  unnecessarily  numerous;  but  only 
include  such  as  are  material  to  the  case,  as  it  is  claimed 
to  appear,  upon  the  theory  of  the  party  presenting  them. 
{Quincey  v.  Young,  5  Daly,  44;  53  N.  Y.  504).     In  the  case 
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last  cited,  where  the  counsel  had  presented  upwards  of 
one  hundred  and  nine  proposed  findings,  it  was  said,  that  if 
among  them  there  might  lurk  one  possessing  materiality, 
the  fact  that  it  was  concealed  under  such  a  mass  of  details, 
would  be  deemed  a  sufficient  excuse  for  its  want  of 
recognition  by  the  court;  and  that  it  would  not  be  error 
to  refuse  to  find  it.  If  a  party  desires  a  finding  upon 
any  question  of  fact,  he  must  present  it  in  his  requests; 
and  if  he  fails  to  ask  for  a  finding  upon  it,  he  can- 
not upon  appeal,  claim  that  the  fact  is  established,  in. 
order  to  overthrow  the  judgment.  In  such  case  the 
court  will  only  look  into  the  evidence  so  far  as  to  de- 
termine whether  or  not  it  was  sufficient  to  estabhsh  or 
sustain  the  findings  of  fact  actually  made,  and  that  such 
findings  are  not  clearly  against  the  weight  of  evidence. 
{Loonam  v.  Meyers,  13  Daly,  535).  So  if  the  requests- 
do  not  appear  to  have  been  presented  and  passed  upon 
by  the  judge,  they  cannot  be  considered  upon  appeal.. 
{Harris  v.  Van  Wart,  96  N.  Y.  642).  The  remedy  is  to 
send  the  case  back  to  enable  the  court  to  pass  upon  the 
requests,  and  it  may  be  sent  back  for  that  purpose;  or  to 
resettle  the  findings.  {Coffin  v.  Lesster,  36  Hun,  34V). 
Ordinarily,  however,  a  case  will  not  be  sent  back  for 
additional  findings  of  fact,  except  in  peculiar  cases,  or 
to  supply  some  merely  technical  or  clerical  omission. 
{Gardiner  v.  Schvjob,  34  Hun,  582;  First  Nat.  Bank  v. 
Levy,  41  Hun,  461).  As  we  have  seen,  however,  if  the 
requests  are  presented  in  time,  the  court  may  pass  upon 
them  after  a  decision  has  been  made.  {Friedman  v. 
Bierman,  43  Hun,  38Y).  The  court  must,  however,  pass 
upon  each  request;  and  strictly  it  has  no  right  to  refuse 
to  pass  upon  them  because  they  are  unnecessary.  {Ooet- 
ting  V.  Biehler,  33  Hun,  500).  It  is  not  error  to  refuse 
to  find  a  fact  included  in  the  requests,  however,  if  it  is 
immaterial.  {Quincey  v.  Young,  5  Daly,  44;  Mc Andrew 
V.  Whitlock,  2  Swe.  623).  A  refusal  to  make  any  find- 
ing whatever,  upon  a  question  of  fact,  where  a  request 
to  find  thereon  has  been  seasonably  made,  is  a  ruling 
upon  a  question  of  law,  and  may  be  excepted  to.  (Co.  Civ. 
Proc.  §  993).  If  a  request  contains  several  propositions, 
the  court  is  not  required  to  analyze  it  and  separate  the 
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several  propositions;  but  if  all  of  them  are  not  correct,  it 
may  refuse  to  find  it;  and  it  is  not  error.  {Davis  v.  Leo- 
pold, 87  N.  Y.  620).  The  requests  should  be  prepared  in 
such  a  shape  that  the  court  can  conveniently  pass  upon 
them.  {Sniffen  v.  Koechling,  45  Super.  61).  The  court 
is  not  required  to  find  facts,  which  are  purely  negative 
in  their  character.  {McAndrew  v.  Whitlock,  2  Swe.  623). 
Any  act  of  the  court  is  a  suf&cient  refusal  which  shows 
that  it  declines  to  adopt  the  proposition  submitted  to  it. 
{Davis  V.  Leopold,  87  N.  Y.  620). 

AETIOLE  III. 

THE    DECISION. 

Upon  a  trial,  by  the  court,  of  an  issue  of  fact  or  of 
law,  its  decision,  in  writing,  must  be  filed,  hi  the  clerk's 
office,  within  twenty  days  after  the  final  adjournment  of 
the  term,  where  the  issue  was  tried.  If  it  is  not  so  filed, 
either  party  may  move,  at  a  special  term,  for  a  new  trial 
upon  that  ground.  If  the  decision  has  not  been  filed,, 
when  the  motion  is  heard,  the  court  must  make  an  order 
for  a  new  trial,  either  absolutely,  or  unless  it  is  filed,, 
within  a  time  specified  in  the  order.  If  an  order  for  a. 
new  trial  is  made,  ot-  a  contingent  order  for  a  new  trial 
becomes  absolute,  the  costs  of  the  former  trial  abide  the 
event.     (Co.  Civ.  Proc.  §  1010). 

The  requirement  of  this  section  that  the  decision  must 
be  filed  within  twenty  days,  is  merely  directory.  {Burger 
V.  Baker,  i  Abb.  Pr.  11).  The  court  may  frame  issues 
for  a  trial  by  jury,  after  the  case  is  submitted.  {Brink- 
ley  V.  Brinkley,  2  T.  &  C.  601).  The  dictum  in  the  case 
of  O^Brien  v.  Bowes  (4  Bosw.  657),  to  the  contrary  is 
overruled  in  the  case  last  cited.  It  is,  however,  quite 
unusual  to  send  a  case  to  the  jury  for  trial,  after  it  has 
finally  been  submitted  to  the  court  for  decision. 

The  decision  of  the  court,  or  the  report  of  the  referee, 
upon  the  trial  of  the  whole  issue  of  fact,  must  state 
separately  the  facts  found,  and  the  conclusions  of  law;, 
and  it  must  direct  the  judgment,  to  be  entered  thereupon. 
In  an  action,  where  the  costs  are  in  the  discretion  of  the 
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court,  the  decision  or  report  must  awara  or  deny  costs  ; 
and,  if  it  awards  costs,  it  must  designate  the  party  to 
whom  costs,  to  be  taxed,  are  awarded.  (Co.  Civ.  Proc. 
§  1022). 

It  is  not  unusual  for  the  court  to  indicate  briefly,  in  a 
memorandum,  the  facts  which  he  has  found,  and  the 
conclusions  of  law  he  has  reached,  and  send  them  to  the 
attorney  for  the  successful  party  to  prepare  his  decision  ; 
nor  is  such  course  improper ;  but  it  is  quite  as  well  for 
the  judge  to  prepare  his  own  decision.  When  prepared 
and  signed,  it  is  delivered  to  the  attorney  for  the  success- 
ful party.  When  judgment  is  ordered  for  either  party 
upon  the  pleadings,  no  findings  of  fact  and  conclusions 
of  law  are  necessary.  The  order  for  a  judgment  is  a 
sufficient  decision  in  writing,  under  the  Code  of  Civil 
Procedure.  {Eaton  v.  Wells,  82  N.  Y.  576).  It  was 
held  in  the  case  of  Bishop  v.  Empire  Trans.  Co. 
(37  Super.  12),  that  where  the  complaint  was  dismissed 
by  the  court,  findings  were  not  necessary.  But  a  later 
case  decided  in  the  supreme  court  holds  that  in  all  cases 
tried  by  the  court,  although  the  complaint  is  dismissed, 
the  decision  must  state  separately  the  facts  found  and 
the  conclusions  of  law  and  must  direct  the  judgment  to 
be  entered  thereupon.  {People  ex  rel.  Colton  v.  Hanson, 
2  N.  Y.  S.  Kep.  78).  The  findings  should  be  conclusions 
of  fact  from  the  evidence,  and  conclusions  of  law  from 
the  facts  found,  both  stated  without  repetition  in  the 
most  concise  and  direct  manner.  NeitLjer  evidence,  nor 
argument,  nor  comment  has  any  legitimate  place  in  the 
decision.  {Glacius  v.  Black,  50  N.  Y.  145,  147).  Each 
finding  of  fact,  and  each  conclusion  of  law  should  be 
separately  stated.  {Ricketts  v.  Wessels,  12  Wkly.  Dig. 
397).  The  evidence  need  not  be  found;  but  the  fact  is  to 
be  found  which  the  evidence  establishes;  and  a  conclu- 
sion of  law  based  on  the  evidence,  and  not  on  the  find- 
ings, is  erroneous  {Jarvis  v.  Jarvis,  66  Barb.  331);  nor 
should  the  decision  set  out  the  manner  by  which  the 
court  reaches  its  conclusions.  {Dolan  v.  Merritt,  18 
Hun,  27).  The  decision  should  pass  upon  and  determine 
every  material  fact  involved  in  the  trial  of  the  case,  and 
not  simply  the  facts  which  are  necessary  to  sustain  the 
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judgment  ordered  {Sixth  Ave.  M.  R.  Co.  v.  Gilbert  Ele. 
R.  B.  Co.,  3  Abb.  N.  C.  872;  Callanan  v.  Oillman,  12 
N.  Y.  S.  Rep.  21);  but  it  need  not  pass  upon  immaterial 
questions  {McAndrew  v.  Whitlock,  2  Swe.  623);  nor  upon 
matters  as  to  which  no  evidence  was  given  at  the  trial. 
{Ingraham  v.  Oilhert,  20  Barb.  151).  It  is  not  necessary 
to  state  in  the  decision,  negatively,  what  facts  are  not 
found.  {Leffler  v.  Field,  50  Barb.  407;  33  How.  Pr. 
385;  McAndrew  v.  Wliitlock,  supra).  It  is  the  better 
practice  to  incorporate  in  the  decision  all  the  material 
facts  which  have  been  found  by  the  court  in  answer  to 
requests  made  by  either  party.  Where  the  decision 
contains  simply  a  finding  that  the  facts  exist  as  alleged 
in  the  pleadings,  and  orders  judgment  accordingly,  it  is  a 
sufiicient  decision  to  comply  with  the  statute.  {Pollock 
V.  Pollock,  Yl  N.  Y.  13Y).  An  opinion  merely,  of  the 
judge,  not  stating  any  finding  of  fact  or  conclusions  of 
law,  and  not  directing  any  judgment  or  awarding  costs, 
is  not  a  decision  upon  which  judgment  may  be  entered. 
{Weyman  v.  Nat.  Broadway  Bank,  59  How.  Pr.  331). 
It  is  the  better  practice  to  insert  at  the  end  of  the  con- 
clusions of  law,  an  express  direction  that  judgment  shall 
be  entered  accordingly;  but  that  is  not  necessary.  The 
statement  in  the  conclusion  of  law  that  the  plaintiff  is 
entitled  to  judgment,  or  the  party  succeeding,  is  entitled 
to  judgment,  is  sufficient  direction  that  it  shall  be  entered. 
Where  double,  treble,  or  other  increased  damages  are 
given  by  statute,  the  decision  or  the  court,  or  the  report 
of  the  referee  must  specify  the  sum  awarded  as  single 
damages,  and  direct  judgment  for  the  increased  dama- 
ges.    (Co.  Civ.  Proc.  §  1020). 

ARTICLE  IV. 

EXCEPTIONS   TO  THE  DECISION. 

An  exception  cannot  be  taken  to  a  ruling  upon  a  ques- 
tion of  fact,  upon  a  trial  before  the  court.  (Co.  Civ. 
Proc.  §  992;  Boe  v.  Boe,  U  Hun,  612). 

Where  an  issue  of  fact  is  tried  by  a  referee,  or  by  the 
court,  without  a  jury,  an  exception  to  a  ruling,  upon  a 
48 
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question  of  law,  made  after  the  cause  is  finally  submitted 
must  be  taken,  by  filing  a  notice  of  the  exception  in  the 
clerk's  office,  and  serving  a  copy  thereof  upon  the  attor- 
ney for  the  adverse  party.  The  exception  may  be  so 
taken,  at  any  time  before  the  expiration  of  ten  days  after 
service,  upon  the  attorney  for  the  exceptant,  of  a  copy 
of  the  decision  of  the  court,  or  report  of  the  referee,  and 
a  written  notice  of  the  entry  of  judgment  thereupon. 
If  the  notice  of  exception  is  filed  before  the  entry  of  final 
judgment,  it  must  be  inserted  in  the  judgment-roll;  if 
afterwards,  it  must  be  annexed  to  the  judgment-roll.  In 
either  case,  it  constitutes  a  part  of  the  papers,  upon 
which  an  appeal  from  the  judgment  must  be  heard, 
(Co.  Civ.  Proc.  §  994). 

An  exception  to  a  finding  of  fact  is  unavailing,  unless 
there  is  no  evidence  to  sustain  it ;  in  which  case  it  be- 
comes a  ruling  of  law,  and  an  exception  is  available.  If 
requests  for  findings  are  duly  made  under  section  ten 
hundred  and  twenty-three  of  the  Code,  and  the  court 
refuses  to  make  any  finding  whatever;  an  exception  may 
be  taken,  as  upon  a  ruling  upon  a  question  of  law  ;  but 
an  exception  to  a  finding  of  fact,  or  an  exception  to  a 
refusal  to  find  a  fact  as  requested,  is  not  authorized  by 
the  Code,  except  as  above  stated.  Whether  the  court 
has  erred  in  such  finding,  or  refusal,  is  to  be  determined 
by  the  appellate  court  upon  the  evidence  and  the  requests 
to  find  ;  and  the  question  whether  a  finding  of  fact  is 
against  the  evidence,  is  to  be  determined  by  the  appellate 
court  without  any  exception.  (Co.  Civ.  Proc.  §  993  ; 
Mead  v.  Smith,  3  Civ.  Pro.  E.  171  ;  Porter  v.  Smith,  1 
Civ.  Pro.  E.  195).  A  conclusion  of  law  cannot  be  re- 
viewed unless  an  exception  has  been  taken  to  it.  {Bend 
V.  Buckman,  IT  Wkly.  Dig.  153).  Such  an  exception 
must  be  specific,  and  must  point  out  the  particular  find- 
ing to  which  it  is  taken.  A  general  exception  to  all  the 
conclusions  of  law  is  not  available,  unless  every  one  of 
them  is  erroneous  {Biley  v.  Sexton,  32  Hun,  245) ;  but 
where  there  is  a  statement  at  the  end  of  the  conclusions 
of  law,  that  the  defeated  party  has  excepted  to  each  one 
of  them  separately,  it  is  a  sufficient  exception.  {Hatch 
V.  Fogerty,  7  Eobt.  488).     A  general  exception  to  all  the 
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rulings  of  the  court,  raises  no  specific  question  ( Ward  v. 
Craig,  87  N  Y.  550);  but  when  an  exception  has  been 
taken  to  a  single  conclusion  of  law,  it  is  not  necessary  to 
point  out  the  precise  respect  in  which  it  is  erroneous. 
Such  exceptions  come  after  the  power  to  rectify  has 
passed  from  the  court  ;  and  there  is  no  reason  for  requir- 
ing a  statement  of  the  nature  of  the  error.  If  there  is 
any  error  whatever  in  the  finding  excepted  to,  the  ex- 
ception is  well  taken.  {NewUn  v.  Lyon,  49  N.  Y.  661). 
An  exception  to  a  conclusion  of  law,  that  the  plaintiff  is 
entitled  to  recover  a  specific  sum,  raises  the  question 
whether  he  is  entitled  to  any  other  sum,  or  to  a  less 
amount.  {Briggs  v.  Boyd,  56  N.  Y.  289).  It  is  essential 
to  the  support  of  the  judgment,  that  the  findings  of  fact 
should  establish  a  legal  right  on  the  part  of  the  success- 
ful party  to  the  relief  granted  ;  and  when  they  do  not, 
and  there  is  nothing  in  the  evidence  to  show  such 
right,  an  exception  to  a  legal  conclusion  of  the  court, 
directing  judgment,  raises  the  question  whether  upon 
all  the  facts  found,  the  party  succeeding  is  entitled  to  the 
judgment  directed.  {Mbores  v.  Townshend,  102  N".  Y. 
387).  In  the  case  of  McMdhon  v.  N.  Y.  &  Erie  B.  R. 
Co.  (20  N.  Y.  463),  it  was  held  that  where  interest  had 
been  allowed  upon  a  certain  recovery,  a  general  excep- 
tion to  the  conclusion  of  law,  allowing  the  recovery  of 
such  an  amount  with  interest,  only  raised  the  question 
whether  interest  to  any  amount  whatever  was  allowable; 
and  did  not  enable  the  excepting  party  to  raise  the  ques- 
tion that  too  large  an  amount  of  interest  had  been  al- 
lowed. This  case  seems  to  be  in  conflict  with  the  case  of 
Moores  v.  Townshend,  last  cited;  and  in  Hover  v.  Heath 
(3  Hun,  283),  it  was  held  that  an  exception  to  the  allow- 
ance of  a  certain  amount,  which  included  principal  and 
interest,  was  suflicient  to  enable  the  excepting  party  to 
raise  the  question  whether  interest  to  any  amount  what- 
ever, was  properly  allowed. 

If  the  request  to  find  embraces  two  propositions,  to 
one  of  which  the  party  is  not  entitled,  a  general  excep- 
tion to  a  refusal  to  find  the  entire  proposition,  is  not 
available.     {Heilhrun  v.  Hammond,  13  Hun,  474,  482). 

Under  the  provision  of   section  nine  hundred    and 
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ninety-three  of  the  Code,  that  a  refusal  to  make  any 
finding  whatever,  upon  a  question  of  fact  when  requested, 
is  a  ruling  upon  a  question  of  law;  a  refusal  of  the  re- 
quests to  find  a  fact  upon  the  ground  that  the  fact  is  im- 
material, presents  a  question  of  law^  and  if  the  fact  is 
material,  the  ruling  is  error  {James  v.  Cowing,  82  N.  Y. 
449);  but  a  judgment  would  not  be  reversed  for  a  refusal 
to  pass  upon  a  fact,  if  it  is  not  material  to  the  decision 
of  the  case;  or  if,  although  material,  it  would  not  be 
beneficial  to  the  party  asking  for  the  finding.  {Callanan 
V.  Gillman,  12  N.  Y.  S.  Rep.  31). 

The  exceptions  to  the  decision  must  be  filed  within  ten 
days,  as  required  by  section  nine  hundred  and  ninety- 
four  of  the  Code,  or  they  are  of  no  avail.  {Hatch  v. 
Fogerty,  7  Robt.  488).  The  court  may,  however,  allow 
exceptions  to  be  filed  nunc  pro  tunc,  after  the  time  to  do 
so  has  expired.  {Coe  v.  Coe,  14  Abb.  Pr.  87;  Sheldon  v. 
Wood,  6  Duer,  679).  Leave  to  make  a  case,  does  not, 
however,  extend  the  time  to  file  exceptions  to  the  decis- 
ion. {Beach  ,v.  Gregory,  3  Abb.  Pr.  78;  Sails  v.  Butler, 
27  How.  Pr.  133). 
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ARTICLE  I. 

WHAT  ACTIONS  MAY  BE  REFERRED. 

SECTION. 

1 .  Reference  by  consent. 

3.  Compulsory  reference  of  issues. 

3.  Compulsory  reference,  in  actions  triable  by  tbe  court. 

4.  Reference  on  incidental  questions. 

Sec.  1.  Reference  by  consent. 

Except  in  a  case  specified  in  section  ten  hundred  and 
twelve  of  the  Code,  the  whole  issue,  or  any  of  the  issues  in 
an  action,  either  of  fact  or  of  law,  must  be  referred,  upon 
the  consent  of  the  parties,  manifested  by  a  written  stipu- 
lation, signed  by  their  attorneys,  and  filed  with  the  clerk. 
Where  the  stipulation  does  not  name  the  referee,  he 
may  be  designated  by  the  court,  on  motion  of  either 
party.  Where  the  stipulation  names  the  referee,  the 
clerk  must  enter  an  order,  of  course,  referring  the  issue 
or  issues  for  trial,  to  that  person  only.  If  the  referee 
named  in  a  stipulation  refuses  to  serve,  or  if  a  new  trial 
of  an  action  tried  by  a  referee  so  named  is  granted,  the 
court  must  appoint  another  referee,  unless  the  stipula- 
tion expressly  provides  otherwise.  (Co.  Civ.  Proc.  § 
1011). 

An  action  brought  into  the  county  court  on  an  appeal 
from  the  judgment  of  a  justice's  court,  where  an  issue  of 
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fact  is  joined,  may  be  referred  by  consent.  {Hyland  v. 
Loomis,  48  Barb.  126).  Where  the  consent  to  a  reference 
is  made  in  open  court,  it  is  not  necessary  to  be  in  writing. 
( Waterman  y.  Waterman,  37  How  Pr.  36;  Keatorv.  Ulster 
&  D.  Flank  B.  Co.  1  How.  Pr.  41).  Upon  a  consent  to 
refer  to  one  party,  the  court  cannot  order  a  reference  to 
another.  {Billings  v.  Vanderbrek,  15  How.  Pr.  295).  The 
order  must  be  made  by  the  court;  and  an  order  made  by  a 
judge  at  chambers  is  not  proper.  But  if  such  an  order 
has  been  made,  and  there  has  been  a  trial  under  it;  the 
court  may  make  an  order  of  reference  nunc  pro  tunc 
upon  such  terms  as  are  proper.  {Scudder  v.  Snow,  29 
How.  Pr.  95).  When  the  referee  who  is  named  in  the 
stipulation  refuses  to  serve,  the  court  must  appoint  an- 
other, unless  the  stipulation  expressly  provides  other- 
wise. {May  V.  Moore,  24  Hun,  351).  The  case  of  Pres- 
ton V.  Morrow  (66  N.  Y.,  452),  which  holds  to  the  con- 
trary was  decided  before  the  amendment  to  section  ten 
hundred  and  eleven  of  the  Code  of  Civil  Procedure,  in 
1879.  In  actions  in  equity  triable  by  the  court,  the  court 
may  order  a  reference  of  the  issues,  instead  of  settling 
them  for  trial  by  a  jury;  and  may  direct  the  referee  to 
report  the  testimony  and  his  findings,  and  his  report  has 
the  same  effect  as  a  verdict  of  a  jury  on  the  issues.  (Co. 
Civ.  Proc.  §  1013;  Thurberv.  Chambers,  4  Hun,  721). 

But  a  reference  shall  not  be  made,  of  course,  upon  the 
consent  of  the  parties,  in  an  action  to  annul  the  mar- 
riage, or  for  a  divorce,  or  a  separation;  or  an  action 
against  a  corporation,  to  obtain  a  dissolution  thereof, 
the  appointment  of  a  receiver  of  its  property,  or  the  dis- 
tribution of  its  property,  unless  it  is  brought  by  the 
attorney -general;  or  an  action  wherein  a  defendant,  to 
be  affected  by  the  result  of  the  trial,  is  an  infant.  In  a 
case  specified  in  this  section,  where  the  parties  consent 
to  a  reference,  the  court  may,  in  its  discretion,  grant  or 
refuse  a  reference;  and,  where  a  reference  is  granted, 
the  court  must  designate  the  referee.  (Co.  Civ.  Proc. 
§  1012). 

In  a  case  specified  in  this  section,  if  the  referee  is 
named  in  the  stipulation,  the  order  of  reference  entered 
upon  it  is  not  void,  but  only  irregular.   {Fullmer  v.  Full- 
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mer,  6  Wkly.  Dig.  42).  In  all  cases  where  issue  has  been 
joined,  an  order  of  reference  must  be  to  hear  and  deter- 
anine  the  case,  or  the  issues  which  are  referred.  {Lincoln 
V.  Lincoln,  6  Robt.  625;  Sullivan  v.  Sullivan,  41  Super. 
519;  Goodrich  v.  Goodrich,  21  Wkly.  Dig.  264;  Farm- 
ers' Nat.  Bh.  of  Malone  v.  Houston,  44  Hun,  66T). 

Sec.  2.  Compulsory  reference  of  issues. 

The  court  may,  of  its  own  motion,  upon  the  applica- 
tion of  either  party,  without  the  consent  of  the  other, 
direct  the  trial  of  the  issues  of  fact,  by  a  referee,  where 
the  trial  will  require  the  examination  of  a  long  account, 
on  either  side,  and  will  not  require  the  decision  of  diffi- 
cult questions  of  law.     (Co.  Civ.  Proc.  §  1013). 

The  power  to  order  a  reference  in  cases  involving  the 
•examination  of  a  long  account  was  given  the  court  by 
statute  in  1768.  {Magown  v.  Sinclair,  5  Daly,  63).  The 
account  which  is  involved  in  he  action,  must  be  the  im- 
mediate object  of  it.  {Camp  v.  Ingersoll,  86  N.  Y.  433).  It 
must  arise  in  regard  to  the  matters  set  out  in  the  complaint ; 
and  the  character  of  the  action  is  determined  by  that  plead- 
ing; the  answer  cannot  change  it.  If  the  action  is  a 
referable  one,  the  answer  cannot  make  it  non- 
referable;  and  on  the  same  principle,  if  the  action  is 
non-referable,  a  counterclaim  set  up  in  the  answer, 
cannot  make  it  referable,  although  it  involves 
the  examination  of  a  long  account  If  such  a  counter- 
claim is  set  up,  a  reference  can  be  had  as  to  it,  after  the 
trial  of  the  other  issues  in  the  case.  (  Untermyer  v.  Bein- 
hauer,  105  N.  Y.  521;  Welsh  y.  Darragh,  52  N.  Y.  590; 
Claflin  V.  Drake,  38  Hun,  144).  If  the  allegations  of  the 
complaint  involve  the  examination  of  a  long  account,  so 
as  to  make  the  action  referable,  it  does  not  cease  to  be 
so,  although  the  counterclaim  alleges  that  the  claims 
sued  upon  were  obtained  by  fraud,  and  sets  up  an  equit- 
able defense,  and  asks  judgment  upon  it.  {Robinson  v. 
iV.  Y.  L.  E.  &  W.  B.  R.  Co.  12  N.  Y.  S.  Rep.  66).  The 
term  " examination  of  along  account'  does  not  mean 
the  examination  of  it  to  ascertain  the  result  or  effect  of 
it;  but  the  proof  by  testimony  of  the  correctness  of  the 
items  composing  it.     {Magown  v.  Sinclair^  5  Daly  63). 
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Where  one  of  the  issues  involves  the  examination  of  a 
long  account,  a  compulsory  reference  may  be  ordered, 
although  other  issues  are  presented  which  are  not  refer- 
able; and  the  determination  of  some  of  those  issues,  may 
prevent  the  examination  of  the  account.  {Hall  v.  U.  S. 
Reflector  Co.  14  Wkly  Dig.  48;  Batchelor  v.  Albany  City 
Ins.  Co.  6  Abb.  Pr.  N.  S.  640;  Place  v.  Chesebrough, 
63  N.  Y  315).  The  fact  that  the  examination  of  a  long 
account  will  be  required  upon  the  trial  of  the  action, 
need  not  appear  solely  by  the  pleading;  it  may  be  shown 
by  affidavits  {Robinson  v.  N.  Y.  L.  E.  &  W.  R.  R.  Co. 
12  N.  Y.  S.  Eep.  66;  Continental  Bank  Note  Co.  v.  Indus. 
Exhib.  Co.  1  Hun,  118);  but  the  affidavits  are  not  con- 
clusive; and  the  court  to  which  the  application  is  made 
for  a  reference,  must  decide  upon  all  the  evidence  before 
it,  whether  or  not  such  an  examination  will  be  necessary. 
{DeOraff  v.  Machinley,  38  Super.  203;  Evans  v.  Kalb- 
fleisch,  36  Super.  450).  The  court  cannot  order  a  com- 
pulsory reference,  however,  unless  it  appears,  either  by 
the  pleadings  or  by  the  affidavits,  that  the  trial 
will  involve  the  examination  of  a  long  account.  {Bates 
V.  Eagleton  Mfg.  Co.  10  Civ.  Pro.  E.  218).  The 
account  under  this  section  of  the  Code,  is  a  state- 
ment of  dealings  between  the  parties  to  the  action  with 
one  another  at  various  times,  although  it  may  be 
that  of  one  party  to  the  action  only.  {Camp  v.  Ingersoll,. 
86  N.  Y.  433,  436).  A  bill  of  goods  delivered  at  one 
time,  is  not  an  account.  {Swift  v.  Wells,  2  How.  Pr.  79), 
Though  the  action  involves  the  examination  of  numerous 
items  of  damages,  arising  from  one  tort,  or  from  a  single 
contract,  it  does  not  involve  the  examination  of  a  long 
account.  {Camp  v.  Ingersoll,  supra  ;  Dewey  v.  Field,  13 
How.  Pr.  43T ;  Untermyer  v.  Beinhauer,  105  N.  Y.  521)., 
It  has  been  held  that  in  an  action  upon  a.  policy  of  insur- 
ance, where  the  proofs  of  loss  involve  the  estabhshment 
of  the  loss  of  numerous  items  of  property,  and  the  value 
of  each  item,  that  the  action  involved  the  examination 
ot  a  long  account,  and  was  referable  {Batchelor  v. 
Albany  City  Ins.  Co.,  6  Abb.  Pr.  N.  S.  240  ;  Lewis  v. 
Irving  F.  Ins.  Co.,  15  Abb.  Pr.  303,  note).  But  there 
are  several  cases  holding  to  the  contrary  of  this  proposi 
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tion  ;  and  it  seems  to  be  now  settled  that  such  an  action 
is  not  referable.  {Morrison  v.  Van  Benthuysen,  103  N. 
Y.  675  ;  Untermyer  v.  Beinhauer,  supra).  An  action 
on  an  account  stated,  does  not  involve  the  examination 
of  a  long  account,  and  is  not  referable.  {Baker  v.  Walsh, 
9  Wkly.  Dig.  18). 

The  question,  what  constitutes  a  long  account,  is  one 
which  must  be  decided  by  the  facts  presented  in  each 
particular  case.  It  must  be  an  account  which  is  actually 
a  long  one,  and  which  will  take  considerable  time  to  ex- 
amine. Four  or  five,  or  a  few  items  are  not  sufficient  to 
make  it  a  long  account.  {Dickinson  v.  Mitchell,  19  Abb. 
Pr.  286  ;  Parker  v.  Snell,  10  Wend.  577).  In  an  action 
by  an  attorney  where  it  appeared  that  the  services  were 
rendered  in  many  and  different  actions  and  proceedings, 
and  upon  separate  and  distinct  retainers ;  a  reference 
was  held  to  be  proper  {Hale  v,  Swinburn,  17  Abb.  N.  C. 
381  ;  Carr  v.  Berdell,  22  Hun,  130);  but  a  reference  should 
not  be  ordered,  unless  the  items  are  so  numerous,  and  of 
such  a  character  that  it  is  probable  that  a  jury  could  not 
carry  them  in  mind,  so  as  to  reach  a  just  conclusion,  after 
an  intelligent  consideration  of  the  evidence  {Hull  v,  Allen, 
4  Civ.  Pro.  R,  300);  nor  will  a  reference  be  ordered  in  an 
action  by  attorney,  where  the  services  were  all  in  one 
suit  {Felt  V.  Tiffany,  11  Hun,  62);  although  there  were 
numerous  items  in  the  bill  {Martin  v.  Oould,  13  Civ. 
Pro.  R.  45);  nor  where  the  defense  is  that  the  charges 
were  exorbitant  and  oppressive.  {Martin  v.  Windsor 
Hotel  Co.,  10  Hun,  804).  Where  the  action  is  for  an  ac- 
count for  goods  sold,  and  the  issue  is,  as  to  whom  they 
were  sold,  and  not  as  to  the  items  of  account;  the  case  is 
not  referable.  {Cuming  v.  Whiting,  12  Civ.  Pro.  R. 
443).  In  an  action  for  the  dissolution  of  an  alleged  part- 
nership, and  for  an  accounting,  where  the  partnership  is 
denied;  but  where  a  release  or  a  payment  of  the  amount 
due  from  one  partner  to  the  other  is  set  up,  a  reference 
should  not  be  ordered,  until  that  issue  has  been  decided. 
{Rutty  V.  Person,  49  Super.  55;  McCall  v.  MoscTiowitz,  1 
]Sr.  Y.  S.  Rep.  99;  Streat  v.  Rothschild,  12  Daly;  95).  In 
such  case,  the  proper  practice  is  to  try  the  issue  as  to  the- 
34 
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xight  to  the  accounting  in  the  proper  tribunal,  and  if  it  is 
determined  that  such  a  right  exists,  to  send  it  to  a 
referee  and  take  and  state  the  account. 

The  power  of  the  court  to  order  a  compulsory  refer- 
ence is  limited  to  actions  on  contract  which  involve  the 
examination  of  a  long  account.  It  cannot  order  a  com- 
pulsory reference  in  an  action  sounding  in  tort.  (^Town- 
send  V.  Hendricks,  40  How.  Pr.  143;  Morrison  v.  Hor- 
rocks,  40  Hun,  428).  The  cases  of  Sheldon  v.  Wood  (3 
Sand.  789),  and  Atocha  v.  Garcia  (15  Abb.  Pr.  303), 
which  hold  that  a  compulsory  reference  may  be  ordered 
in  an  action  although  it  is  founded  in  fraud,  are  no 
longer  the  law.  In  an  action  for  tort,  although  the 
defendant  does  not  appear  at  the  trial,  the  court  can- 
not appoint  a  referee  to  assess  the  damages.  {Thomp- 
son V.  Finu,  9  Daly,  379).  Where  the  return  and 
answer  to  an  alternative  writ  of  mandamus  show 
that  the  examination  of  a  long  account  will  be 
required;  a  reference  may  be  ordered.  {People 'v.  Wads- 
worth,  61  How.  Pr.  57).  If  the  trial  of  an  action  wiU 
involve  a  difficult  question  of  law,  the  court  will  not 
order  a  reference  {Magown  v.  Sinclair,  5  Daly,  63;  Roch- 
ester V.  Mayor,  etc.,  9  Civ.  Pro.  R.  226);  but  the  party 
who  opposes  the  motion  for  a  refence,  upon  that  ground, 
must  show  the  fact;  and  must  state  clearly  and  dis 
tinctly  what  questions  will  arise,  to  enable  the  court  to 
determine  what  they  are;  and  whether  or  not  they  are 
■difficult.  A  general  statement  that  the  trial  of  the 
action  will  involve  difficult  qustions  of  law,  is  not  suffi- 
cient. {Dewey  v.  Field,  13  How.  Pr.  437;  Patterson  y. 
Stettauer,  39  Super.  413).  The  reference  of  the  case  is 
more  for  the  convenience  of  the  court,  than  of  the  par- 
ties {Goodyear  v.  Brooks,  4  Robt.  682);  and  there  is  no 
absolute  right  to  a  reference,  although  a  long  account 
will  be  involved.  {Wheeler  v.  Falconer,  7  Robt.  45). 
The  question,  whether  or  not  there  shall  be  a  reference,  is 
purely  a  discretionary  one  {Felt  v.  Tiffany,  11  Hun,  62, 
65);  and  if  the  action  is  referable,  the  discretion  is  not 
reviewable  in  the  court  of  appeals.  {Martin  v.  Windsor 
Motel  Co.,  70  N.  Y.  101). 
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Sec.  8.  Compulsory  reference  in  actions  triable  hy  the  court. 

In  an  action  triable  by  the  court,  without  a  jury,  a 
reference  may  be  made  upon  the  apphcation  of  either 
party,  without  the  consent  of  the  other,  to  decide  the 
whole  issue,  or  any  of  the  issues;  or  to  report  the  ref- 
eree's finding,  upon  one  or  more  specific  questions  of  fact, 
involved  in  the  issue.     (Co.  Civ.  Proc.  §  1013). 

The  only  effect  of  this  section  of  the  Code,  is  to  author- 
ize the  court  to  appoint  a  referee  to  determine  a  portion 
-of  the  issues,  or  report  the  findings  on  one  or  more  specific 
questions  of  fact.  {Dane  v.  L.  L.  &  O.  Ms.  Co.,  21  Hun, 
^59).  In  these  actions,  as  in  all  other  actions,  the  court 
can  only  order  a  compulsory  reference,  where  the  matter 
referred  will  require  the  examination  of  a  long  account. 
(Id.;  Bead  v.  Lozin,  31  Hun,  286;  Barnes  v.  West,  16 
Hun,  68). 

The  section  applies  to  actions  triable  by  the  court,  in 
which  the  trial  of  the  issues  raised  by  the  pleadings,  or  some 
of  them  involves  the  examination  of  a  long  account;  in 
which  case,  the  court  inay  send  the  referable  issues  to  a 
referee  to  determine,  or  to  report  his  findings  of  fact 
upon  it.  Such  a  reference  can  only  be  made  to  deter- 
mine the  issue  mentioned  in  the  order,  or  to  report  the 
findings  of  the  referee  thereon.  It  cannot  be  made  to 
report  the  testimony  to  the  court,  so  that  the  case  may 
be  brought  to  trial  before  the  court  on  the  testimony  so 
reported.  {Farmers'  Nat.  Bk.  of  Malone  v.  Houston,  ii 
Hun,  567). 

When  a  reference  is  made,  as  prescribed  in  section  ten 
hundred  and  thirteen  to  report  upon  a  specific  question 
of  fact,  involved  in  the  issue,  and  the  determination  of 
one  or  more  other  issues  is  necessary,  in  order  to  enable 
the  court  to  render  judgment,  they  must  be  tried,  either 
before  or  after  the  filing  of  the  report,  as  the  court  di- 
rects, and  either  by  a  jury,  or  by  the  court  without  a 
jury,  as  the  case  requires.  Where  they  are  tried  by  a 
jury,  application  for  judgment  must  be  made  upon  the 
verdict  and  the  report.     (Co.  Civ.  Proc.  §  1014). 

Sec.  4.  Reference  on  incidental  questions. 

The  court  may  likewise,  of  its  own  motion,  or  upon 
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the  application  of  either  party,  without  the  consent  of 
the  other,  direct  a  reference  to  take  an  account,  and  re- 
port to  the  court  thereon,  either  with  or  without  the  tes- 
timony, after  interlocutory  or  final  judgment,  or  where 
it  is  necessary  to  do  so,  for  the  information  of  the  court;, 
and  also  to  determine  and  report  upon  a  question  of  fact, 
arising  in  any  stage  of  the  action,  upon  a  motion,  or 
otherwise,  except  upon  the  pleadings.  (Co.  Civ.  Proc, 
§  1015). 

Ordering  a  reference  after  interlocutory  or  final  judg- 
ment, is  an  exercise  merely  of  the  inherent  power  of  a 
court  of  equity.  The  court  in  such  cases  may  call  to  its 
aid  the  services  of  the  referee  in  investigations,  compu- 
tations, inquiries  and  other  questions  incident  to  the 
cause;  and  an  incidental  reference  of  this  kind  in  the  ex- 
ercise of  its  inherent  power,  does  not  absolutely  decide 
the  question;  but  the  report  like  a  verdict  on  feigned 
issues,  is  for  the  consideration  of  the  court.  It  is  not 
necessary  that  an  interlocutory  judgment  should  have 
been  entered,  to  authorize  the  court  to  order  a  reference 
under  this  section.  {Central  Trust  Co.  v.  N.  T.  C  & 
N.  B.  R.  Co.  42  Hun,  602).  The  questions  which  may 
be  referred  by  consent,  under  the  power  given  by  this 
section,  are  something  more  than  mere  statements  of  an 
account  consisting  of  items  and  charges;  inquiries  ar& 
permitted  in  this  manner  where  details  are  to  be  ob- 
tained or  settled;  or  wherever  it  is  necessary  for  the 
court  to  obtain  information  collateral  to  the  issues,  to 
enable  it  to  frame  a  decree  which  shall  completely  settle 
the  rights  of  the  parties. 

"Where  upon  an  application  for  judgment,  in  any  ac- 
tion, except  an  action  for  a  personal  injury,  or  an  injury 
to  property,  it  is  necessary  to  make  a  computation  or 
assessment,  or  to  take  an  account,  or  to  make  proof  of  any 
fact,  to  enable  the  court  to  enter  judgment ;  it  may  refer 
to  a  referee  to  take  such  proof.  (Co.  Civ.  Proc.  §§  1215, 
1216). 

Where  a  provision  of  the  Code  authorizes  the  court  to- 
approve  an  undertaking  or  the  sureties  thereto  ;  or  to 
make  an  examination  or  inquiry,  or  to  appoint  an  ap- 
praiser, receiver,  or  trustee  ;  it  may  direct  a  reference  tO' 
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one  or  more  persons  designated  in  the  order,  either  to 
make  the  approval,  examination,  inquiry  or  appoint- 
ment, or  to  report  the  facts  to  the  court,  for  its  action 
thereupon.  And  where,  according  to  the  practice  of  the 
court  of  chancery,  on  the  thirty-first  day  of  December, 
eighteen  hundred  and  forty-six,  a  matter  was  referable 
to  the  clerk,  or  to  a  master  in  chancery,  a  court  having 
authority  to  act  thereupon,  may  direct  a  reference  to  one 
or  more  persons,  designated  in  the  order,  with  the 
powers  which  were  possessed  by  the  clerk,  or  the  master 
in  chancery,  except  where  it  is  otherwise  specially  pre- 
cribed  by  law.     (Co.  Civ.  Proc.  §  827). 

In  special  proceedings,  where  it  is  necessary  to  ascer- 
tain and  report  facts  for  the  information  of  the  court ; 
a  reference  may  be  ordered  under  this  section  ;  as  in 
proceedings  for  contempt  {Davies  v.  Davies,  20  Abb.  N. 
C.  170) ;  in  mandamus  {People  v.  St.  Louis  &  San.  R. 
R.  Co.,  44  Hun,  552) ;  in  proceedings  to  vacate  attach- 
ments {Matter  of  Bohm,  4  Hun,  558)  ;  in  proceedings  by 
certiorari  to  review  assessments  ;  in  summary  proceed- 
ings between  attorney  and  client  to  determine  the 
amount  of  charges.  {Ansdell  v.  Martin,  20  Wkly.  Dig. 
370).  In  an  action  by  the  people  to  dissolve  a  corpora- 
tion, a  reference  may  be  ordered  to  ascertain  the  amount 
and  validity  of  claims  against  the  estate  of  the  corpora- 
tion. {People  V.  Remington,  45  Hun,  347).  Where  a 
fund  has  been  paid  into  court,  after  a  sale  in  partition,  a 
reference  may  be  ordered  to  ascertain  the  amount  of 
liens  against  it.  {Piatt  v.  Piatt,  42  Hun,  592).  In  a 
proceeding  to  ascertain  the  damages  suffered  by  a  party 
against  whom  an  injunction  has  been  improperly 
granted,  a  reference  may  be  ordered.  (Vol.  I.  p.  496, 
ante).  Although  the  power  is  given  by  section  ten 
hundred  and  fifteen  of  the  Code  to  refer  a  question  of 
fact  arising  upon  amotion,  that  is  not  the  usual  practice; 
and  it  should  not  be  done,  except  in  extraordinary  cases, 
where  the  court  is  unable  to  determine  the  facts  from  the 
papers  read  on  the  motion.  {Martin  v.  Hodges,  45  Hun, 
38;  Vol.  I,  p.  207,  ante).  The  power  given  by  this  sec- 
tion does  not  authorize  the  reference  of  a  question  of  law 
arising  upon  a  motion     {Kelly  v.  Charlier,  18  Abb.  N. 
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C.  416).  In  all  cases  of  incidental  references,  it  is  proper 
to  direct  the  referee  to  report  to  the  court  the  testimony 
and  the  facts,  and  his  opinion  thereon.  {Sullivan  v. 
Sullivan,  41  Super.  519).  In  such  cases  the  usual  order 
is  that  the  referee  shall  take  the  testimony  and  report 
the  same  and  the  facts,  with  his  opinion  thereon  to  the 
court.  Where  such  an  order  is  made,  the  referee  is  not 
bound  to  take  irrelevant  testimony.  {Matter  of  Silver- 
nail,  45  Hun,  575;  Ayres  v.  Yillage  of  Hammondsport, 
11  N.  Y.  S.  Rep.  706).  There  seems  to  be  no  authority 
to  order  a  reference  merely  to  take  the  testimony  and 
report  it  to  the  court,  without  more.  {Farmers''  JVat- 
BJc.  of  Malone  v.  Houston,  44  Hun,  567;  Yan  Etten  v. 
HasbroucJc,  4  N.  Y.  S.  Rep.  803). 

ARTICLE  II. 

APPOINTMENT   OP   REFEREE. 
SECTION. 

1.  Motion  to  refer. 

2.  "Who  may  be  referee. 

3.  Order  of  reference. 

4.  Vacating  order  of  reference. 

5.  Effect  of  reference. 

Sec.  1 .  Motion  to  refer. 

A  motion  to  refer  is  a  non-enumerated  motion;  and  it 
must  be  made  at  a  term  at  which  motions  can  be  heard. 
Where  a  case  is  on  the  calendar  of  the  circuit,  or  trial 
term,  the  motion  may  be  made  at  that  term.  {Van 
Rensselaer  v.  Jewett,  6  Hill,  373).  But  a  motion  is- 
only  heard  at  such  term,  where  the  cause  is  on 
the  calendar,  and  the  object  is  to  save  the  neces- 
sity of  a  trial  at  the  term.  {Wheeler  v.  Falconer, 
7  Robt.  45).  A  party  by  putting  a  cause  on  the 
calendar  of  the  circuit  or  trial  term,  does  not  waive  his 
right  to  move  for  a  reference.  {Hong  Kong  and  S.  B. 
Co.  V.  Seely,  1  N.  Y.  S.  Rep.  496).  Where  it  appears 
upon  the  trial  that  an  action  is  a  referable  one,  the  court 
may  in  its  discretion  withdraw  it  from  the  jury  and 
refer  it  of  its  own  motion.  {Buchanan  v.  Cheeseborough, 
5  Duer,  238).     A  motion  for  a  reference  cannot  be  made- 
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until  the  cause  is  at  issue.  If  a  counterclaim  is  set  up 
in  the  answer,  the  motion  cannot  be  made  until  after  a 
reply  has  been  served.  {Jansen  v.  Tappen,  3  Cow.  339; 
Enos  V.  Thomas,  4  How.  Pr.  290).  It  is  not  necessary 
to  wait  before  moving  for  a  reference,  until  the  time' 
to  serve  an  amended  pleading  has  expired.  {Enos  v. 
Thomas,  supra).  The  motion  to  refer  should  be  made 
on  affidavit.  If  it  is  necessary  to  show  by  proof  outside 
of  the  pleading,  that  the  trial  will  involve  the  examina- 
tion of  a  long  account,  the  affidavit  to  that  effect  must 
be  made  by  the  party,  or  his  omission  to  make  it  should 
be  excused.  {Ross  v.  Beecher,  2  How.  Pr.  157;  Little  v. 
Bigelow,  2  How.  Pr.  164).  The  fact  that  a  party  resides 
in  a  remote  part  of  the  county,  is  not  a  sufficient  excuse 
for  not  making  the  affidavit  himself.  {Little  v.  Bigelow, 
supra).  If,  however,  it  appears  by  the  pleadings  that 
the  trial  will  involve  the  examination  of  a  long  account, 
the  affidavit  as  to  the  fact  that  the  issue  has  been  joined, 
and  the  other  formal  matters  relating  to  the  condition  of 
the  action,  may  be  made  by  the  attorney.  {Holmes  v. 
Bennett,  28  How.  Pr.  289).  The  affidavit  should  state 
the  condition  of  the  action;  that  issue  has  been  joined, 
and  what  pleadings  have  been  served.  {Holmes  v.  Ben- 
nett, supra).  It  need  not  state  the  place  of  trial  of  the 
action  {Feeter  v.  Harter,  1  Cow.  4T8);  but  it  is  better 
practice,  in  all  cases,  that  the  place  of  trial  should  ap-^ 
pear.  It  must  appear  upon  the  motion  papers  that  the 
trial  will  involve  the  examination  of  a  long  account. 
That  fact,  however,  need  not  necessarily  appear  by 
the  pleadings;  it  is  sufficient  if  it  appears  by  affidavit. 
{Robinson  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co.,  12  N.  Y.  S. 
Eep.  66).  If  it  does  appear  by  the  verified  pleadingj  it' 
need  not  be  stated  in  the  affidavit.  {Holmes  v.  Bennett, 
supra).  An  affidavit  that  the  trial  will  involve  the  ex- 
amination of  a  long  account,  is  not  conclusive;  the  court 
may  examine  the  pleadings,  and  other  papers  on  which 
the  motion  is  made,  and  decide  for  itself.  ( Unteri/hyer  v. 
Beinhauer,  105  N.  Y.  521).  The  affidavit  need  not  state 
that  the  trial  will  not  require  the  decision  of  difficult  ques- 
tions of  law.  If  that  is  so,  it  lies  upon  the  party  opposing 
the  order  of  reference,  to  show  the  fact;  the  presumption- 
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is  that  no  difficult  questions  will  arise  upon  the  trial  of  the 
case.  {Barber  \ .Cromwell,  10  How.  Pr.  351).  The  oppos- 
ing party  must  always  show  clearly  the  precise  questions 
which  will  arise.  They  must  be  stated  so  that  the  court 
can  see  that  they  are  difficult.  A  general  allegation  that 
difficult  questions  of  law  will  arise  on  the  trial,  is  not 
sufficient.  {Salisbury  v.  Scott,  6  John.  329;  Patterson 
V.  Stettauer,  39  Super.  413). 

Where  an  action  is  brought  to  obtain  a  divorce  or  sep- 
aration, or  to  declare  a  marraige  contract  void,  the  court 
shall,  in  no  case,  order  the  reference  to  a  referee  nomi- 
nated by  either  party,  nor  to  a  referee  agreed  upon  by 
the  parties;  nor  without  proof  by  affidavit  conformable 
to  the  rules  relating  to  the  manner  and  proof  of  the 
service  of  the  summons  and  complaint.  (Gen.  Eule, 
T3). 

To  obtain  an  order  of  reference,  if  the  complaint  seeks 
to  annul  a  marriage  on  the  ground  that  the  party  was 
under  the  age  of  legal  consent;  an  affidavit  must  be  pro- 
duced showing  that  the  parties  thereto  have  not  freely 
cohabited  for  any  time  as  husband  and  wife,  after  the 
plaintiff,  had  attained  the  age  of  consent.  If  the  com- 
plaint seeks  to  annul  the  marriage  on  the  ground  that 
the  plaintiff's  consent  was  obtained  by  force  or  fraud, 
the  plaintiff  must  show  by  affidavit  that  there  has  been 
no  voluntary  cohabitation  between  the  parties  as  man 
and  wife;  and,  if  it  seeks  to  annul  a  marriage  on  the 
ground  that  the  plaintiff  was  a  lunatic,  an  affidavit 
must  be  produced  showing  that  the  lunacy  still  con- 
tinues; or  the  plaintiff  must  show  by  his  affidavit  that 
the  parties  have  not  cohabited  as  husband  and  wife  after 
the  plaintiff  was  restored  to  his  reason,  and  in  case  of 
reference,  the  plaintiff  shall  be  examined  specially  as  to 
these  facts.     (Gen.  Rule,  74). 

The  motion  may  be  opx)osed  because  the  trial  will  not 
require  the  examination  of  a  long  account,  or  because  it 
will  require  the  decision  of  difficult  questions  of  law. 
Before  a  motion  for  a  reference  will  be  denied  for  the 
latter  ground,  the  court  must  be  satisfied  that  they  are 
questions  of  real  and  substantial  difficulty.  {Anon.,  5 
Cow.  423).     Although  the  case  is  referable,  a  motion  for 
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a  reference  will  denied  for  delay  in  moving.  {Mayor, 
etc.,  V.  Genet,  4  Hun,  658).  But  probably  that  would 
not  be  done,  where  it  was  impracticable  or  exceedingly 
inconvenient  for  a  jury  to  try  the  case.  Where  the  refer- 
ence is  of  an  incidental  matter  under  section  ten  hundred 
and  fifteen  of  the  Code  or  to  take  an  account,  to  enable 
the  court  to  enter  final  judgment,  the  order  will  usually 
be  made  at  the  trial  or  in  the  decision,  without  a  formal 
motion.  If  the  decision  of  the  court,  however,  provides 
for  a  reference  to  take  an  account,  but  does  not  name  the 
referee,  the  judge  may  insert  the  name  of  the  referee  in 
the  judgment  without  formal  motion.  {Zapp  v.  Miller, 
14  N.  Y.  S.  Eep.  77). 

Sec.  2.  Who  may  be  referee. 

A  referee,  appointed  by  the  court,  must  be  free  from 
all  just  objections;  and  no  person  shall  be  so  appointed, 
to  whom  all  the  parties  object,  except  in  an  action  to 
annul  a  marriage,  or  for  a  divorce,  or  for  a  separation. 
A  judge  cannot  be  appointed  a  referee,  in  an  action 
brought  in  the  court  of  which  he  is  a  judge,  except  by 
the  written  consent  of  the  parties;  and  in  that  case  he 
cannot  receive  any  compensation  as  referee..  (Co.  Civ. 
Proc.  §  1024). 

Judges  of  the  court  of  appeals,  justices  of  the  supreme 
court,  and  judges  of  courts  of  record  in  the  cities  of 
New  York,  Brooklyn  and  Buffalo  cannot  act  as  referees. 
(Const.  Art.  VI,  §  21).  A  commissioner  of  appeals  was 
said  not  to  be  a  judge  of  the  court  of  appeals  within 
this  section.  {Settle  v.  Yan  Evrea,  49  N.  Y.  280). 
Where  one  after  his  appointment,  has  become  a  judge  of 
a  court  mentioned  in  section  twenty-one  of  article  sixth 
of  the  constitution,  he  cannot  further  act  as  referee. 
{Countryman  v.  Norton,  21  Hun,  lY). 

Except  in  cases  provided  for  by  section  ten  hundred 
and  eleven  of  the  Code  of  Civil  Procedure,  no  person, 
unless  he  is  an  attorney  of  the  court  in  good  standing, 
shall  be  appointed  sole  referee  for  any  purpose,  in  any 
pending  action  or  proceeding.  Nor  shall  any  person  be 
appointed  as, a  referee  Avho  is  a  partner  or  clerk  of  the 
45 
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attorney,  or  counsel,  of  the  party  in  whose  behalf  sucb 
application  for  such  appointment  is  made,  or  who  is  in 
any  way  connected  in  business  with  such  attorney  or 
counsel,  or  who  occupies  the  same  office  with  such  attorney 
or  counsel.     (Gen.  Eule,  80). 

In  foreclosure  cases,  a  referee  to  compute  the  amount^ 
due,  or  to  sell  the  mortgaged  premises  shall  be  selected 
by  the  court;  and  the  court  shall  not  appoint  as  such 
referee  a  person  nominated  by  a  party  to  the  action,  or 
his  counsel.  (G-en.  Eule,  61).  In  matrimonial  actions,, 
the  court  shall,  in  no  case,  order  a  reference  to  a  referee 
nominated  by  either  party,  nor  to  one  agreed  upon  by 
the  parties.  (Gen.  Eule,  TO).  In  proceedings  upon  an 
application  for  surplus  money,  and  in  a  reference  to  take 
proof  of  the  rights  and  interests  of  the  several  par- 
ties in  an  action  of  partition,  the  referee  must  be 
selected  by  the  court.  (Gen.  Eules,  64,  66).  A  referee 
need  not  reside  in  the  county  where  the  place  of  trial  is 
laid.  The  decisions  to  the  contrary  are  obsolete. 
{O'Brien  v.  CatskiU  Mt.  B.  B.  Co.,  32  Hun,  636).  One 
who  is  an  attorney  for  either  party  in  any  other  action 
or  proceeding,  should  not  be  appointed  as  referee.  {Steb- 
hins  V.  Brown,  65  Barb.  272).  Nor  should  one  who  has 
acted  as  attorney  in  a  former  action  or  proceeding  be- 
tween the  parties.  {Matter  of  Bliss,  39  Hun,  594).  It 
is  not  advisable  to  select  as  referee  one  who  has  in  any 
former  proceeding  between  the  parties,  determined 
against  one  of  the  parties,  on  some  questions  which  are 
likely  to  arise  in  the  action  in  which  he  is  to  be  appointed. 
{Conley  v.  Petrie,  60  How.  Pr.  299).  But  the  fact  that  there 
is  another  proceeding  between  the  same  parties  pending 
before  him,  and  not  determined,  is  no  objection  to  his 
appointment.  {Matter  of  Atkinson,  12  N.  Y.  S.  Eep. 
570).  One  who  has  a  bias  or  prejudice  against,  or  in 
favor  of  either  of  the  parties,  or  who  is  under  obliga- 
tions to  them,  which  may  possibly  warp  his  judgment, 
should  not  be  appointed  a  referee.  (Burrows  v.  Dickin- 
son, 35  Hun,  492. 

Where  the  court  is  authorized  to  appoint  a  referee,  it 
may,  in  its  discretion,  appoint  either  one  or  three.  And 
where  a  reference  is  made  by  the  consent  of  the  parties, 
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they  may  select  any  number  of  referees,  not  exceeding 
five.     (Co.  Civ.  Proc.  §  1025). 

The  court  may,  after  referring  a  cause  to  one  referee, 
appoint  two  more  to  act  with  him  {Devlin  v.  Mayor, 
etc.,  62  How.  Pr.  168);  but  this  will  not  be  done  where 
the  reason  which  is  given  for  it  existed  when  the 
first  order  of  reference  to  one  person  was  made.  {Devlin 
V.  Mayor,  etc.,  11  Daly,  363).  It  is  not  unusual  to  ap- 
point three  referees,  where  the  question  involved  in  the 
trial  is  one  which  requires  skill  in  some  trade,  or  profes- 
sion, or  business;  as  an  engineer,  or  surveyor,  or  merchant 
{Olmsted  v.  Loomis,  9  N.  Y.  428;  Roosevelt  y.  Thurman, 
1  John.  Ch.  220);  or  where  the  action  is  one  by  an  attor- 
ney against  his  client  for  fees.  In  the  latter  cases  it  is 
quite  customary  to  select  as  referees,  one  lawyer  and  two 
laymen. 

Sec.  3.  Order  of  reference. 

An  order  of  reference  can  only  be  made  by  the  court. 
(Co.  Civ.  Proc.  §§  1013,  1015;  Scudder  v.  Snow,  29 
How.  Pr  95).  It  should  be  entered  and  served  on  the 
adverse  party,  like  any  other  order.  It  is  better  practice 
to  serve  a  certified  copy  of  the  order  on  the  referee. 
{Moffatt  V.  Judd,  1  How.  Pr.  198).  The  order  is  the  au- 
thority for  the  referee  to  proceed;  and  generally  he 
should  not  proceed  until  he  knows  that  it' has  been 
granted  and  entered  {Bonner  v.  McPhail,  31  Barb. 
106);  but  if  the  order  is  actually  granted,  the  entry  of  it 
is  not  necessary  to  give  the  referee  jurisdiction  to  pro- 
ceed. {EigTimy  v.  People,  79  N.  Y.  546,  567).  An 
order  referring  the  cause,  is  a  reference  of  all  the  issues 
joined  by  the  pleadings,  as  well  issues  of  law  as  of  fact; 
and  the  referee  must  determine  all  of  them.  {Renouil  v. 
Harris,  3  Sand.  641;  Graves -v.  Blanchard,  4  How.  Pr. 
300).  Where  a  refeiee  has  been  appointed  and  taken 
testimony,  an  order  appointing  a  new  referee,  and  pro- 
viding that  the  testimony  theretofore  taken  before  the 
former  referee,  should  be  received  before  the  new  referee, 
as  though  taken  by  him,  is  erroneous  as  to  the  provision 
concerning  the  testimony.  But  if  no  appeal  be  taken 
therefrom,  and  the  irregularity  of  it  is  waived,  it  becomes^ 
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the  duty  of  the  new  referee,  to  receive  the  evidence 
as  evidence  in  the  action.  {Griffin  v.  Miner,  Bi 
Super.  46). 

The  order  appointing  a  referee,  or  denying  a  motion 
for  a  reference,  is  appealable  to  the  general  term.  {Cen- 
tral Trust  Co.  V.  iV.  Y.  C.  &  N.  B.  R.  Co.  42  Hun,  602). 
But  an  appeal  from  an  order  appointing  a  referee  will 
not  lie  to  the  court  of  appeals,  unless  it  is  clear  that  the 
examination  of  a  long  account  will  not  be  involved. 
( Welsh  V.  Darragh,  52  N.  Y.  590;  Camp  v.  Ingersoll,  86 
K.  Y.  433).  If  the  facts  upon  the  motion  show  that  such 
an  examination  maybe  necessary,  or  there  is  a  conflict  in 
the  afhdavits  on  that  point,  the  court  of  appeals  will  not 
review  the  order.  {WelsJi  v.  Darragh,  supra).  But 
where  the  court  can  see  from  the  papers,  that  the  action 
is  not  referable  as  a  matter  of  law,  it  will  reverse  the 
order.  ( TJntermyer  v,  Beinhauer,  105  N.  Y.'  521).  The 
order  can  only  be  reviewed  by  an  appeal  directly  from  itj 
and  not  on  an  appeal  from  final  judgment,  entered 
upon  the  report  of  the  referee  under  the  provisions  of 
section  thirteen  hundred  and  sixteen  of  the  Code. 
{McCall  V.  Moschcowiiz,  10  Civ.  Pro.  R.  107;  1  K  Y.  S. 
Rep.  99). 

Sec.  4.  Vacating^  the  order  of  reference. 

The  court  has  power  to  vacate  the  order  of  reference, 
in  its  discretion,  for  good  cause  shown  {Barkhurst  v. 
Berdell,  87  N.  Y.  145);  but  the  motion  to  vacate  the  or- 
der will  not  be  entertained  until  the  order  has  been 
entered.  {Stafford  v.  Amhs,  8  Abb.  N".  C.  237). 
Where  a  cause  was  referred  by  consent,  and  in  the 
stipulation  it  was  provided,  that  the  cause  should 
be  heard  at  a  day  fixed;  the  fact  that  the  referee  cannot 
hear  it  until  after  that  day,  is  a  good  cause  to  vacate  the 
order  of  reference.  {BarTchurst  v.  Berdell,  supra). 
Where,  after  an  order  of  reference  has  been  entered  by 
consent,  new  parties  are  brought  into  the  case;  they  are 
entitled  to  have  the  order  vacated,  if  they  desire.  {Wood 
V.  Sioift,  81  N.  Y.  31).  Where,  after  a  cause  has  been 
referred  by  stipulation,  it  appeared  that  the  referee  had 
already  decided  certain  of  the  points  raised  in  the  ac- 
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tion,  under  such  circumstance  as  to  justify  an  inference 
that  he  would  go  to  the  trial  of  the  action  with  precon- 
ceived notions  in  regard  to  it;  it  is  a  proper  ground  for 
vacating  the  order.  {Conley  v.  Petrie,  60  How.  Pr.  299). 
Where  the  reference  is  made  to  take  testimony  and  re- 
port it  to  the  court  with  the  decision  of  the  referee,  it 
being  made  only  for  the  convenience  of  the  court;  the 
court  may  vacate  it  at  its  discretion.  {Patten  v.  Bullard, 
3  N  Y.  S.  Rep.  735).  After  the  cause  has  been  referred, 
the  death  of  one  of  the  parties,  and  the  substitution  of 
his  8U(?cessor  in  his  place,  does  not  per  se  vacate  the  or- 
der of  reference.  {Chittenango  Cotton  Co.  v.  Stewart, 
67  Barb.  423). 

Sec.  5.  Effect  of  the  reference. 

The  reference  of  a  cause  merely  determines  the  mode 
of  trial.  The  order  does  not  involve  the  merits  of  the 
action  in  any  degree.  {Bryan  v.  Brennon,  7  How.  Pr. 
359).  The  parties  upon  the  trial  of  the  action,  may  take 
any  objection  that  they  might  take  upon  a  trial  before 
the  court.  (Id).  For  every  other  purpose  than  the  trial 
of  the  action,  the  parties  are  still  in  court ;  so  that  the 
court  may  make  an  order  staying  proceedings  ;  or  may 
make  any  other  order  in  the  case  ;  even  to  an  amend- 
ment of  the  pleadings.  {Holmes  v.  Slocum,  6  How.  Pr. 
217  ;  Matthews  v.  Jones,  1  E.  D.  Smith,  429  ;  Bullock  v. 
Bemis,  40  Hun,  623).  A  party  by  not  appealing  from 
the  order  of  reference,  and  by  proceeding  with  the  trial 
of  the  reference  without  objection,  is  deemed  to  acquiesce 
in  that  mode  of  trial ;  and  waives  any  objection  to  the 
order.  He  cannot  raise  before  the  referee,  any  question 
as  to  his  authority  or  jurisdiction,  or  claim  that  he  was 
entitled  to  a  jury  trial  {Baird  v.  Mayor,  etc.,  74  N.  Y., 
382) ;  but  where  he  has  taken  steps  to  review  the  order, 
or  set  it  aside,  he  does  not,  by  appearing  before  the 
referee,  on  the  trial,  while  the  proceedings  to  review  the 
order  are  pending,  waive  his  right  to  object  to  the  order. 
{Bead  v.  Lozin,  31  Hun,  286). 
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ARTICLE  III. 

POWERS  AND   DUTIES  OF  REFEREE. 

SECTION. 

1.  General  powers  and  duties. 

3.  Powers  and  duties  of  referees  to  try  issues. 

3.  Powers  of  referees  under  section  ten  hundred  and  fifteen. 

4.  Compensation  of  referees. 

Sec.  1.  General  po\«'ers  and  duties. 

Eeferees  may  be  divided  into  two  classes  ;  first,  those 
to  whom  it  is  referred  to  hear  and  determine  the  whole 
issue,  or  certain  of  the  issues  in  the  action  ;  and  second, 
those  to  whom  incidental  or  interlocutory  questions  are 
referred,  not  necessarily  involving  the  issues.  A  referee 
is  not  merely  a  substitute  for  a  master  in  chancery  under 
the  former  practice  ;  but  in  certain  cases,  he  is  clothed 
with  the  power  of  a  judge  at  special  term.  When  a 
specific  question  is  referred  to  him,  his  oflice  resembles 
that  of  a  master ;  but  when  the  whole  issue  is 
referred  to  him,  he  takes  the  place  of  the  court; 
and  his  report  thereon,  stands  as  the  decision  of  , 
the  court;  and  may  be  reviewed  in  like  manner. 
{Graves  v.  Blanchard,  4  How.  Pr.  300).  All  referees 
have  power  to  appoint  a  time  and  place  of  hearing  of  the 
matter  which  is  referred  to  them  {Sage  v.  Mosher,  17 
How.  Pr.  367);  unless  the  time  and  place  of  hearing  is 
fixed  in  the  order.  Such  appointment  need  not  be  in 
writing  {Stephens  v.  Strong,  8  How.  Pr.  339);  but  the 
better  practice,  in  all  cases,  is  to  make  it  in  writing.  The 
appointment  is  usually  made  on  the  application  of  the 
moving  party.  But  there  is  no  rule  of  Isiw  at  present, 
which  prevents  either  party  from  procuring  the  appoint- 
ment, and  noticing  the  case  for  trial.  In  appointing  a 
time  and  place  for  the  hearing,  the  referee  should  be 
careful,  as  far  as  possible  to  fix  such  a  time  as  will  not 
do  injustice  to  either  party.  {QuacJcenbush  v.  Leonard, 
10  Paige,  131).  If  the  referee  is  appointed  by  a  court  of 
local  jurisdiction,  the  trial  or  hearing  must  be  had  within 
the  bounds  of  the  jurisdiction  of  the  court.  {Bonner  v. 
McPhail,  31  Barb.  106).  In  all  cases,  the  trial  must  be 
had  m  the  county  where  the  action  is  triable;  but  the 
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;supreme  court  may  allow  a  referee  to  sit  in  another 
county.  {O'Brien  v.  Catskill  Mt.  E.  B.  Co.  32  Hun,  636). 
Although  the  referee  is  appointed  by  a  court  of  local 
jurisdiction,  if  the  referee  sits,  and  the  trial  is  had  with- 
out objection  outside  of  the  jurisdiction,  the  proceeding 
will  be  sustained,  unless  at  least  it  appears  that  the  de- 
cision was  not  made  within  the  jurisdiction  of  the  court. 
{Blake  v.  Lyon  &  Fellows  Mfg.  Co.  17  N.  Y.  626).  In 
the  supreme  court,  a  reference  upon  a  default  must  be 
■executed  in  the  county  in  which  the  action  is  triable 
unless  the  court  shall  otherwise  order.     (Gen.  Eule,  26). 

A  referee,  appointed  as  prescribed  in  sections  ten  hun- 
dred and  eight  and  ten  hundred  and  fifteen  of  the  Code, 
must,  before  proceeding  to  hear  the  testimony,  be  sworn 
faithfully  and  fairly  to  try  the  issues,  or  to  determine 
the  questions  referred  to  him,  as  the  case  requires,  and 
to  make  a  just  and  true  report,  according  to  the  best  of 
his  understanding.  The  oath  may  be  administered  by 
an  officer  specified  in  section  eight  hundred  and  forty- 
two  of  the  Code.  But  where  all  the  parties,  whose  in- 
terest wiU  be  affected  by  the  result,  are  of  age,  and 
present,  in  person,  or  by  attorney,  they  may  expressly 
waive  the  referee's  oath.  The  waiver  may  be  made  by 
written  stipulation,  or  orally.  If  it  is  oral,  it  must  be 
entered  in  the  referee's  minutes.    (Co.  Civ.  Proc.  §  1016). 

This  section  of  the  Code  applies  to  all  referees  for  the 
trial  of  issues.  {Browning  v.  Marvin,  5  Abb.  N.  C. 
385).  It  is  held  by  the  superior  court  that  this  section 
only  applies  to  references  to  try  issues,  and  does  not  apply 
to  references  to  compute  the  amount  due.  {McGowan  v. 
Newman.,  4  Abb.  N.  C.  80).  The  court  of  common  pleas  • 
of  the  city  of  New  York,  however,  has  held  that  this 
section  applies  as  well  to  references  to  compute  the 
amount  due.  {Exchange  F.  Ins.  Co.  v.  Early,  4  Abb. 
N.  C.  78).  But  in  the  case  last  cited,  it  was  not  neces- 
sary to  decide  that  question.  It  is  safer,  however,  in  all 
cases,  that  the  referee  should  take  the  oath.  A  referee  in 
special  proceedings  must  be  sworn.  {Matter  of  Vilmar, 
10  Daly,  15).  A  failure  to  be  sworn  is  not  a  jurisdic- 
tional defect;  but  it  is  a  mere  irregularity  (Co.  Civ. 
Proc.    §  T21,  subd.  12);  and  it  is  waived  by  proceeding 
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without  a  demand  that  the  referee  shall  be  sworn. 
{Nason  v.  Luddington,  56  How.  Pr.  172).  The  stipula- 
aon  waiving  the  oath- of  the  referee,  filed  after  the  entry 
of  judgment,  is  a  sufficient  waiver.  {McOowan  v.  New- 
man, 4  Abb.  N.  C.  80).  If  the  oath  is  necessary,  it  ia 
not  waived  by  failure  to  appear,  nor  can  it  be  waived  in 
any  case  by  an  infant.  {Exchange  E.  Ins.  Co.  v.  Early ^ 
4  Abb.  K.  C.  78).  The  referee  must  in  all  cases,  act  per- 
sonally; and  he  cannot  depute  any  one  to  act  for  him. 
{Shulz  V.  Whitney,  9  Abb.  Pr.  71).  But  he  may  author- 
ize some  one  to  write  down  the  testimony  in  his  presence. 
He  must  be  present  when  witnesses  are  sworn  and  ex- 
amined; but  if,  after  a  witness  has  been  sworn,  the 
referee  is  absent  while  he  is  examined,  and  no  objection 
is  made,  but  the  matter  proceeds  without  him,  the  ir- 
regularity is  waived.     {Metcalf  v.  Baker,  34  Super.  10). 

A  witness  may  be  subpoenaed  to  attend  before  a  referee 
appointed  as  prescribed  in  sections  ten  hundred  and  eight 
and  ten  hundred  and  sixteen  of  the  Code,  to  testify, 
and,  in  a  proper  case,  to  bring  with  him  a  book,  docu- 
ment, or  other  paper,  as  upon  a  trial  by  the  court.  (Co. 
Civ.  Proc.  §  1017). 

The  referee  cannot  order  the  discovery  of  books  and 
papers  under  section  eight  hundred  and  three  of  the 
Code.  {Eraser  v.  Phelps,  3  Sand.  741).  But  the  court 
may  allow  such  an  order,  in  a  proper  case.  (S.  C.  4 
Sand.  682).  The  court  will  not  usually,  however,  insert 
a  direction  for  the  discovery  of  the  books  and  papers  in 
the  order  of  reference  of  an  action  at  law.  {North  v. 
Piatt,  7  Robt.  207).  A  referee  cannot  issue  a  commission 
to  examine  a  witness.  {Rathhun  v.  Ingersoll,  34  Super. 
211).  By  section  four  hundred  and  twenty-one  of  the 
Code  of  Procedure,  power  was  given  to  the  referee  in  ex- 
press terms,  to  administer  an  oath  to  witnesses.  Thatr 
section  is  now  repealed;  but  the  same  power  is  given  to 
the  referee  by  section  eight  hundred  and  forty-three  of 
the  Code  of  Civil  Procedure. 

If  more  than  one  referee  is  appointed,  either  may  ad- 
minister the  oath  to  the  witness.  (Co.  Civ.  Proc.  §  1026). 
The  referee  must  swear  the  witnesses  himself;  and  the  tes- 
timony must  be  given  before  him  by  the  witness  in  person; 
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and  he  cannot  receive  an  affidavit  as  testimony  of  the  fact. 
{Security  F.  Ins.  Co.  v.  Martin,  15  Abb.  Pr.  Ail'd).  A 
leferee  may  allow  adjournments  of  the  case  from  time 
to  time,  in  his  discretion  {Forbes  v.  Frary,  2  John.  Cas. 
224;  Co.  Civ.  Proc.  §  1018);  and  he  may  impose  terms 
upon  such  postponement.  {Sickles  v.  Fort,  12  Wend. 
199)  The  referee  may  adjourn  the  cause  of  his  own 
motion  for  a  reasonable  time.  {Ex  parte  Butter,  3  Hill, 
464).  II  he  abuses  his  discretion  in  allowing  adjourn- 
ments, his  report  will  be  set  aside.  {Forbes  v.  Frary,  2 
John.  Cas.  224;  Langley  v.  Hickman,  1  Sand.  681). 
Where  a  referee  unreasonably  postpones  the  action,  and 
refuses  to  proceed  with  it,  the  court  will  order  him  to 
proceed  with  the  trial;  or  will  relieve  him,  and  appoint 
another  referee.  {Forrest  v.  Forrest,  3  Bosw.  650). 
Although  adjournments  are  informally  made,  the  pro- 
ceedings will  not  be  irregular,  if  each  party  gave  all  the 
evidence  that  he  desired,  and  the  case  was  submitted  to 
the  referee.  {Acces.  Trans.  Co  v  Garrison,  9  Abb.  Pr. 
141;  18  How.  Pr.  1).  He  may  reopen  the  case,  and  hear 
further  testimony,  after  the  case  is  closed  and  has  been 
summed  up  {Loonan  v.  Myers,  13  Daly,  535;  Fielden  v. 
Lahens,  2  Abb.  Ct.  App.  Dec.  Ill);  but  it  is  in  all  cases, 
discretionary  with  the  referee  whether  or  not  to  do  so. 
{Dow  V.  Darragh,  42  Super.  80).  A  referee  who  has  been 
appointed  to  hear  and  determine  the  issues,  cannot  be 
compelled  to  allow  the  case  to  be  reopened.  {Dow  v 
Darragh,  supra).  The  referee  may,  in  his  discretion, 
allow  a  reargument  after  the  case  has  been  closed  and 
submitted  to  him.  {Litcli  v.  Brotherson,  16  Abb.  Pr. 
384).  Where  the  reference  is  to  more  than  one  referee, 
all  must  meet  together,  and  hear  all  the  allegations  and 
proofs  of  the  parties;  but  a  majority  may  appoint  a  time 
and  place  for  the  trial,  decide  any  question  which  arises 
upon  the  trial,  sign  a  report,  or  settle  a  case.  Either  of 
them  may  administer  an  oath  to  a  witness;  and  a  ma- 
jority of  those  present,  at  a  time  and  place  appointed  for 
the  trial,  may  adjourn  the  trial  to  a  future  day.  (Co. 
Civ.  Proc.  §  1026). 
Although  there  are  three  referees,  one  of  them  cannot 
64 
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"be  sworn  as  a  witness  on  the  trial.  {Morss  v.  Morss,  11 
Barb.  510).  A  referee  must  be  solicitous  to  keep  free  from 
all  outside  influence,  or  from  any  communication  with 
any  of  the  parties,  with  regard  to  the  mutters  referred  to 
him.  His  duty  in  that  regard  is  precisely  like  the  duty 
of  a  juror.  {Dorlon  v.  Lewis,  9  How.  Pr.  1;  Roosa  v. 
>S'.  &  W.  Turnpike  Rd.  Co.,  12  How.  Pr.  297). 

Sec.  %.  Powers  and  duties  of  referees  to  try  issues. 

The  trial,  by  a  referee,  of  an  issue  of  fact,  or  of  an  is- 
sue  of  law,  must  be  brought  on  upon  like  notice,  and 
conducted  in  like  manner,  and  the  papers  to  be  furnished 
thereupon  are  the  same,  and  are  furnished  in  like  manner, 
as  where  the  trial  is  by  the  court,  without  a  jury.  The 
referee  exercises,  upon  such  a  trial,  the  same  powers  as 
the  court,  to  grant  adjournments,  to  preserve  order,  and 
punish  the  violation  thereof.  Upon  the  trial  of  an  issue 
of  fact,  the  referee  exercises  also  the  same  power  as  the 
court,  to  allow  amendments  to  the  summons,  or  to  the 
pleadings;  to  compel  the  attendance  of  a  witness  by  at- 
tachment ;  and  to  punish  a  witness  for  a  contempt  of 
court,  for  non-attendance,  or  refusal  to  be  sworn,  or  to 
testify.  Upon  the  trial  of  an  issue  of  law,  the  referee 
exercises  the  same  power  as  the  court,  to  permit  a  party 
in  fault  to  plead  anew  or  amend;  to  direct  the  action  to 
be  divided  into  two  or  more  actions,  to  award  costs,  and 
otherwise  to  dispose  of  any  question,  arising  upon  the 
decision  of  the  issue  referred  to  him.  The  powers  con- 
ferred by  this  section  are  exercised  in  like  manner,  and 
upon  like  terms,  as  similar  powers  are  exercised  by  the 
court,  upon  a  trial.     (Co.  Civ.  Proc.  §  1018). 

A  referee  to  hear  and  determine  the  issues,  takes  the 
place  of  the  court,  and  has  all  the  powers  of  the  court  at 
the  trial.  {Schuyler  v.  Smith,  51  IST.  Y.  309).  He  may 
allow  the  case  to  stand  over  to  enable  new  parties  to  be 
brought  in.  {Peyser  v  Wendt,  87  IST.  Y.  322).  The 
court  cannot  instruct  such  a  referee  how  to  rule  on  a 
question  of  the  admission  of  evidence,  or  on  any  other 
subject  arising  before  him  on  the  trial.  {Robinson  t. 
Robinson,  1  Law  Bull.  70  ;  Marie  v.  Garrison,  7  Civ. 
Pro.  E.  40).     It  is  within  his  power  to  allow  an  amend- 
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ment  to  the  complaint,  which  does  not  affect  the  issue, 
upon  the  determination  of  which  the  plaintiff's  right  to 
relief  depends,  or  which  does  not  bring  in  a  new  cause 
of  action.  {Price  v.  Brown,  98  N.  T.  388).  The  decision 
of  the  referee  as  to  an  amendment  of  the  pleadings  can 
only  be  reviewed  on  an  appeal  from  the  judgment. 
(Knapp  V.  Fowler,  26  Hun,  200).  It  is  his  duty  to.  hear 
and  determine  the  issues  framed  by  the  pleadings,  unless 
he  allows  an  amendment.  {Williams  v.  Freeman,  12 
Civ.  Pro.  E.  334).  In  an  action  for  an  accounting,  if  he 
decides  that  the  plaintiff  is  entitled  to  the  accounting, 
he  has  the  power  to  proceed  to  take  and  state  the  ac- 
count. {Palmer  v.  Palmer,  13  How.  Pr.  363).  The 
-court  has  concurrent  jurisdiction  with  the  referee  to 
punish  for  contempt  in  a  matter  before  him.  But  where 
a  person  is  guilty  of  disorderly  and  contumacious  be- 
havior before  a  referee,  it  is  his  duty  to  punish  him  for 
contempt.  {HeerdtY.Wetmore,  2'Ro'bt.  691).  When  the 
referee  has  made  his  decision,  and  delivered  his  report, 
his  judicial  function  is  at  an  end  ;  and  he  cannot  after- 
wards make  additional  findings.  {Bamc  v.  Neuss,  2  Civ. 
Pro.  E.  185)  In  settling  a  case  after  an  appeal  has  been 
taken  from  his  judgment,  he  performs  only  a  ministerial 
duty.     {Nelson  v.  Ingersoll,  27  How.  Pr.  1). 

Sec.  3.  Po-wers  of  referee  under  section  1015. 

Except  as  stated  in  section  one  of  this  article,  there  is 
no  general  statutory  provision  as  to  the  powers  of  the 
referee  in  interlocutory  or  incidental  questions.  In  mat- 
ters which  were  formerly  referred  to  a  master  in  chancery, 
the  referee  has  the  powers  formerly  possessed  by  that  offi- 
cer. (Co.  Civ.  Proc.  §  827).  His  jurisdiction  and  authority 
in  each  case  in  limited  by  the  powers  conferred  upon  him 
by  the  order  appointing  him.  {Sullivan  v.  Sullivan,  41 
Super.  519).  Where  he  is  appointed  pursuant  to  an 
interlocutory  judgment,  the  facts  established  by  that 
judgment  are  binding  upon  him.  (1  Van  Sant.  Eq.  Pr. 
523).  The  parties  may  be  examined  as  witnesses  before 
him  as  on  a  trial  (Co.  Civ.  Proc.  §  1017),  except  that  a 
referee  to  whom  a  question  of  fact  arising  on  a  motion 
is  referred,  cannot  examine  the  adverse  party.     {Meyer  v. 
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Le7it,  7  Abb.  Pr.  225).  Upon  his  appointment  to  take 
evidence  and  report  to  the  court  with  his  opinion  thereon, 
a  referee  is  not  bound  to  take  irrelevant  testimony;  but 
he  may  reject  it  if  it  is  offered.  {Matter  of  Silvernail, 
46  HuUj  575;  Ayres  v.  Village  of  Hammondsport,  11  N. 
Y.  S.  Eep.  706;  Ager  v.  Ager,  1  Law  Bull.  20.)  If  he  is 
appointed,  however  simply  to  take  the  evidence,  and 
report  that  to  the  court,  he  has  no  power  to  determine 
what  evidence  is  competent;  and  he  should  take  all  that  is 
offered ;  and  it  is  for  the  court  on  the  hearing  to  deter- 
mine what  it  will  receive.  {Scott  v.  Williams,  23  How. 
Pr.  393;  Fox  v.  Moyer,  54  N.  Y.  125).  It  is  doubtful, 
however,  whether  under  the  Code  of  Civil  Procedure 
there  is  any  case  in  which  a  reference  is  authorized,  sim- 
ply to  report  the  evidence  to  the  court,  without  deciding 
any  question.  The  referee  upon  an  interlocutory  ques- 
tion, has  no  power  to  strike  out  the  testimony  of  a  wit- 
ness, who  fails  to  appear  for  cross-examination.  (Matter 
of  Crooks,  23  Hun,  696).  He  cannot  punish  for  contempt 
before  him.  {Bonesteel  v.  Lyncle  8  How.  Pr.  226). 
The  power  given  by  section  ten  hundred  and  eighteen  of 
the  Code  to  punish  for  contempt  is  given  solely  to  ref- 
erees appointed  to  hear  and  determine  the  issues.  The 
court,  however,  will  punish  a  party  for  a  contempt  com- 
mitted before  a  referee.  {Matter  of  Seeley,  6  Abb.  Pr. 
217,  note).  He  cannot  award  costs.  {Bon  v.  Sand- 
ford,  23  Hun,  520).  Although  a  reference  is  to  report  a 
proper  allowance  for  costs,  the  report  as  to  costs  and 
allowance  is  merely  a  recommendation  to  the  court;  and. 
the  court  is  not  bound  by  it.  {Pierson  v.  Drexell,  11 
Abb.  N.  C.  150). 

Sec.  4.  Compensation  of  referees. 

A  referee,  in  an  action  or  a  special  proceeding,  brought 
in  a  court  of  record,  or  in  a  supplementary  proceeding, 
is  entitled  to  six  dollars  for  each  day,  spent  in  the  busi- 
ness of  the  reference;  unless,  at  or  before  the  commence- 
ment of  the  trial  or-  hearing,  a  different  rate  of  com- 
pensation is  fixed,  by  the  consent  of  the  parties,  other 
than  those  in  default  for  failure  to  appear  or  plead, 
manifested  by  an  entry  in  the  minutes  of  the  referee,  or 
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otherwise  in  writing,  or  a  smaller  compensation  is  fixed 
by  the  court  or  judge  in  the  order  appointing  him.  (Co. 
Civ.  Proc.  §  3296), 

The  provisions  of  this  section  apply  to  referees  to  take 
and  state  accounts.  {Kepler  v.  Merhle,  9  Civ.  Pro.  E. 
284).  The  attorneys  of  the  parties  to  an  action  have 
authority  to  stipulate  as  to  the  amount  of  fees  of  the 
referee;  and  such  a  stipulation' is  the  consent  of  the 
parties,  within  the  requirements  of  this  section.  {Mark 
V.  City  of  Buffalo,  87  N.  Y.  184).  The  stipulation  must 
fix  the  exact  rate  of  compensation  to  be  allowed.  An 
agreement  to  pay  the  fair  value  of  the  services  of  the 
referee  does  not  allow  him  to  receive  any  more  than 
allowed  by  the  Code.  {Chase  v.  James,  16  Hun,  14). 
An  agreement  that  the  referee  may  fix  his  fees,  does  not 
bind  the  parties  to  allow  any  more  than  the  statutory 
compensation.  {First  Nat.  Bk.  v.  Tamajo,  77  N.  Y.  476). 
A  receiver  cannot  consent  to  an  increase  of  fees  above 
the  statutory  rate,  without  the  permission  of  the  court. 
{People  V.  Continental  L.  Ins.  Co.  15  Wkly.  Dig.  569). 
An  oral  agreement  of  the  parties  at  the  beginning  of  the 
trial  before  a  referee,  and  entered  by  the  stenographer 
upon  his  minutes,  is  not  an  agreement  in  writing  under 
this  section.  {First  Nat.  Bk.  v.  Tamajo,  supra).  A 
referee  is  entitled  to  charge  for  the  time  occupied  upon 
the  trial,  and  for  a  reasonable  time  spent  in  the  investi- 
gation and  consideraton  of  the  case  after  it  is  submitted. 
{Herschellv.  Rogers,  2  Law  Bull.  15;  Fay  y.  Muhlker, 
13  Daly,  314).  He  cannot  charge  for  days  on  which  an 
appointment  for  hearing  was  made,  but  on  which  there 
was  no  hearing  had,  and  no  appearance  before  him. 
{Mead  v.  Tuckerman,  105  N.  Y.  657).  Where  two  actions 
between  the  same  parties  are  tried  at  the  same  time  be- 
fore the  same  referee,  one-half  of  the  fees  should  be 
allowed  in  each  case.  {Colton  v.  Simmons,  14  Hun,  75; 
People  V.  Continental  L.  Ins.  Co.  15  Wkly.  Dig.  696). 
The  referee  may  retain  his  report  until  his  fees  are  paid) 
and  he  has  a  lien  upon  it  for  his  fees;  and  his  delivery 
to  the  attorney  of  one  of  the  parties  to  read,  simply,  does 
not  defeat  the  lien.  To  have  that  effect  the  delivery 
must  be  for  use  in  the  subsequent  proceedings  in  the 
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case.  {Birdseye  v.  Goddard,  17  Wkly.  Dig.  228).  The- 
court  has  no  power  to  compel  the  successful  party  to  take 
up  the  report  of  the  referee  and  pay  his  fees  {Geib  v. 
Topping,  83  N.  Y.  46);  nor  to  enforce  the  payment  of  the 
fees  by  proceedings  for  contempt.  {Fischer  v.  Baab,  81 
N.  Y.  235).  If  the  referee  loses  his  lien  upon  his  report, 
he  can  only  recover  his  fees  hj  an  action  upon  contract. 
{Oeib  V.  Topping,  supra).  The  court  however,  may 
order  a  receiver,  to  pay  the  referee's  fees  out  of  the  fund 
in  court.  {Attorney-Gen.  v.  Continental  L.  Ins.  Co.  17 
"Wkly.  Dig.  147).  The  attorney  of  the  party  is  not  liable 
to  the  referee  for  his  fees;  unless  he  has  promised  to  pay 
them.  {Howell  v.  Kinny,  1  How.  Pr.  105;  Judson  v. 
Gray,  11  N.  Y.  408;  17  How.  Pr.  289). 

ARTICLE  IV. 

PROCEEDINGS  REPORE  REFEREE. 

SECTION. 

1.  Wlao  may  bring  on  hearing. 

2.  What  notice  required. 

3.  Hearing. 

Sec.  1 .  Who  may  bring  on  hearing. 

On  references  for  the  trial  of  issues,  either  party  may- 
notice  the  case  for  trial  before  the  referee.  (Co.  Civ. 
Proc.  §  1018).  Where  the  reference  is  under  section  ten 
hundred  and  fifteen  of  the  Code  there  is  no  statutory 
provision  as  to  the  person  by  whom  it  may  be  brought, 
on.  It  is  advisable  in  such  references,  that  the  order 
shaU  provide  in  what  way  the  reference  may  be  brought 
to  a  hearing.  If  there  is  no  provision  in  the  order,  the 
manner  of  bringing  a  reference  to  a  hearing,  is  controlled 
by  the  former  practice  of  the  court  of  chancery.  (Gen. 
Eule,  85).  Under  that  practice  the  party  obtaining  the 
order  was  entitled  to  bring  the  matter  to  a  hearing. 
{Quackenbush  v.  Leonard,  10  Paige,  131). 

It  was  provided,  however,  by  the  rule  of  the  court  of 
chancery,  that  if  the  party  obtaining  the  order,  did  not 
procure  and  serve  a  summons  for  a  hearing  within  thirty 
days  after  the  order  was  entered,  any  other  party  or  per- 
son shall  be  at  liberty  to  apply  to  the  court  by  motioa 
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or  petition,  to  expedite  the  prosecution  of  the  decree  or 
order.  The  chancellor  decided  under  that  rule,  that  if 
the  complainant's  solicitor  neglected  to  enter  the  decree- 
or  to  take  out  and  serve  a  summons  for  a  hearing,  within- 
thirty  days,  the  defendant's  solicitor  should  apply  to  the 
court  upon  notice  to  the  adverse  party,  to  have  the  pro- 
secution of  the  reference  committed  to  him;  or  for  such 
other  order  as  might  be  proper  to  expedite  the  proceed- 
ings. (1  Barb.  Ch.  Pr.  474,  475).  If  the  party  en- 
titled to  bring  on  the  hearing,  neglected  to  prosecute  the 
reference  with  due  diligence,  after  the  proceedings  are 
commenced,  the  master  was  at  liberty  under  the- 
former  chancery  rule,  upon  the  application  of  any 
other  person  interested,  either  as  a  party  to  the  suit,  or 
as  coming  in  to  prove  his  debt,  or  establish  a  claim  under 
the  order  or  decree,  to  commit  to  him  the  prosecution  of 
the  reference.  In  that  case,  the  party  wishing  to  assume 
the  prosecution  of  the  reference  should  give  to  the  attor- 
ney of  the  plaintiff,  notice  of  the  ai:)plication  to  the  re- 
feree, and  of  the  papers  upon  which  it  is  founded;  or  he 
should  deliver  to  the  referee  evidence  of  the  plaintiff's 
neglect  and  procure  a  summons  for  him  to  show  cause 
why  the  prosecution  of  the  reference  should  not  be  taken 
from  him  and  committed  to  the  a^Dplicant;  and  upon  the 
return  of  the  summons,  the  referee  should  decide  the 
question,  giving  the  party  upon  whom  the  summons  is 
served,  his  reasonable  time  to  answer  the  affidavits  or 
other  evidence  upon  which  the  application  is  founded. 
(1  Barb.  Ch.  Pr.  475,  476). 

Sec.  So  What  notice  required. 

Upon  a  trial  of  issues,  the  same  notice  of  trial  is 
required  as  for  the  trial  of  actions  before  the  court.  (Co. 
Civ  Proc.  §  1018).  In  aU  other  references  the  court 
may  prescribe  in  the  order  what  notice  shall  be  required. 
{Stubbs  V.  Ripley,  39  Hun,  620).  But  if  the  notice  pre- 
scribed by  the  court  is  so  short  that  justice  requires  an 
extension  of  it,  the  referee  may  adjourn  the  proceedings. 
(Id).  If  there  is  no  provision  in  the  order  prescribing 
upon  what  notice  the  hearing  shall  be  brought  on,  the 
practice  of  the  court  of  chancery  prevails.     (Gen.  Eule,. 
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85).  By  that  practice  the  parties  who  were  entitled  to 
notices  of  tlie  hearing,  were  brought  before  the  referee 
by  means  of  a  summons  or  warrant.  The  summons  is  a 
paper  entitled  in  the  cause,  signed  by  the  referee  ap- 
pointing a  time  and  place  for  the  parties  concerned  to 
attend  him  on  the  matter  of  the  reference.  The  sum- 
mons itself  is  very  general  in  its  form  ;  but  is  usually 
followed  by  an  underwriting,  or  memorandum  express- 
ing the  object  of  the  attendance.  It  may  be  issued  by 
the  referee  to  compel  the  attendance  of  parties  for  various 
purposes  during  the  progress  of  the  reference,  as  well  as 
to  bring  them  before  him  primarily.  Tiie  one-hundredth 
rule  of  the  court  of  chancery  required  the  master  before 
whom  a  reference  was  to  be  had,  to  give  to  the  party 
bringing  on  the  decree  or  order  of  reference,  a  summons 
for  the  adverse  party  to  attend  at  the  day  and  place  ap- 
pointed by  him.  The  summons  for  this  purpose  is 
usually  in  the  following  form  : 

{Title  of  the  cause). 

"By  virtue  of  an   order  of  reference  in  "this   cause, 

dated  the  day  of  ,  I  do  appoint  the day 

of  ■ at o'clock  in  the noon,  at  my  office  in 

the  village  of  ,  to  consider  of  the  matter  referred. 

At  which  time  and  place  all  parties  concerned  are  to 
attend. 

Dated  the  ■ day  of ,  18 — . 

,  Heferee. 

Under  the  earlier  chancery  practice,  the  attendance  of 
of  a  party  upon  a  summons  was  not  required  of  him  un-' 
til  the  second,  and  in  some  cases,  not  before  the  third 
summons  had  been  served  upon  him.  But  in  the  later 
chancery  practice,  every  summons  for  attendance  before 
a  master,  was  considered  peremptory.  The  summons 
should  be  properly  underwritten,  or  the  nature  of  the 
reference  to  be  proceeded  in,  or  the  object  of  the  attend- 
ance should  be  stated  in  the  body  of  the  summons.  It 
is  not  absolutely  necessary  that  the  summons  should  be 
underwritten;  although  it  is  the  usual  practice.  But 
the  master  before  he  signs  it,  should  see  that  it  is  prop- 
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erly  underwritten,  or  that  there  is  sufficient  appearing  in 
the  body  thereof,  to  apprise  the  party  upon  whom  it  is 
served,  of  the  nature  of  the  proceedings  which  are  to  be 
had  before  the  master.  Even  upon  a  general  summons, 
however,  if  the  party  was  not  misled,  perhaps  the  court 
ought  not  to  set  aside  the  proceedings  for  irregularity. 
The  form  of  the  underwriting  is  as  follows:  "To  pro- 
ceed upon  the  exceptions  to  the  answer  of  the  defendant 
J.  S."  This,  as  its  name  implies,  is  written  at  the  foot 
of  the  summons;  and  need  not  be  signed  by  the  master. 

The  summons  must  be  served  on  the  adverse  party  or 
his  solicitor  such  time  previous  to  the  day  appointed  for 
hearing,  as  the'  master  may  deem  reasonable,  and  shall 
direct  —  taking  into  consideration  the  nature  of  the 
matters  to  be  examined,  and  the  residence  of  the  parties. 
But  the  time  of  service,  unless  otherwise  ordered  by  the 
court,  must  not  be  less  than  two  days,  where  the  solici- 
tor of  the  adverse  party  resides  in  the  city  or  town 
where  the  hearing  is  to  take  place,  and  not  less  than 
four  days  where  he  resides  elsewhere,  not  exceeding 
fifty  miles  from  the  place  of  hearing,  nor  less  than  six 
days,  if  over  fifty,  and  not  exceeding  one  hundred  miles; 
and  where  he  resides  more  than  one  hundred  miles  from 
the  place  of  hearing,  not  less  than  eight  days.  By  the 
one  hundred  and  twenty-second  rule  of  chancery  in  all 
services  of  orders,  notices  and  proceedings,  where  the 
time  is  given  or  stated,  the  time  unless  otherwise  ex- 
pressly provided,  shall  be  taken  to  be  one  day  inclusive 
and  one  day  exclusive.  But  if  the  time  expires  on  Sunday, 
the  whole  of  the  succeeding  day  shall  be  included.  In  com- 
puting the  time  of  the  service  of  a  summons,  the  whole 
of  the  day  on  which  the  same  was  served  is  to  be  ex- 
cluded. At  the  foot  of  the  summons,  the  master  also 
directs  within  what  time  the  same  is  to  be  served,  as 
follows:  "I  direct  that  the  above  summons  be  served  on 
the  defendant,  or  his  solicitor,  two  days  previous  to  the 
day  appointed  therein. ,  Master  in  Chan- 
cery." 

The  chancellor  decided  that  a  personal  service  of  the 
summons  upon  the  party  himself,  to  attend  before  the 
47 
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master  and  to  produce  or  to  execute  papers,  or  to  be  ex- 
amined under  a  decree  or  order  of  the  court,  is  not 
necessary  for  the  purpose  of  bringing  such  party  into 
contempt  for  disobeying  the  summons;  a  service  upon 
his  solicitor  alone  being  sufficient.  (1  Barb.  Ch.  Pr.  472, 
4:1s,  474). 

While  the  practice  of  the  former  court  of  chancery, 
as  above  laid  dow^n  by  Mr.  Barbour,  is  no  doubt  proper 
practice  in  bringing  on  a  hearing  of  incidental  refer- 
ences; yet  it  is  not  uncommon  for  a  party  bringing  on 
the  reference  to  obtain  an  appointment  of  the  time  and 
place  from  the  referee,  with  a  direction  as  to  the  service 
that  shall  be  required;  and  give  notice  of  the  hearing  by 
serving  a  copy  of  that  appointment,  in  the  place  of  the 
more  formal  summons;  or  serve  an  ordinary  notice  of 
hearing,  accompanied  vs^ith  the  referee's  appointment; 
and  upon  the  day  fixed  by  the  notice  to  attend  and  pro- 
ceed ex  parte  in  the  absence  of  his  opponent. .  This  prac- 
tice is  proper,  as  well  as  the  practice  prescribed  by  Mr. 
Barbour. 

Sec.  3.  The  hearing. 

Sub-division  1. — On  the  Trial  of  Issues. 

The  proceedings  upon  a  reference  to  hear  and  deter- 
mine the  issues  in  an  action  are  precisely  like  a  trial  by 
a  court  without  a  jury.  (Co.  Civ.  Proc.  §  1018).  The 
referee  has  the  same  powers,  and  proceeds  in  the  same 
manner.  The  rules  which  have  been  given  in  chapter 
thirty -two  with  regard  to  trial  of  issues  of  fact  by  the 
court,  apply  in  proceedings  before  a  referee;  and  it  is 
only  necessary  to  refer  to  what  is  said  in  that  chapter 
upon  that  subject.  When  there  are  more  than  one 
referee,  a  majority  may  decide  any  question  which 
arises  upon  the  trial;  or  sign  the  report;  either  of  them 
may  administer  an  oath  to  a  witness;  and  a  majority  of 
those  present  at  the  time  and  place  appointed  for  the 
trial  may  adjourn  the  trial  to  a  future  day.  (Co.  Civ. 
Proc.  §  1026). 

On  a  hearing  before  referees,  the  plaintiff  may  submit 
to  a  nonsuit,  or  dismissal  of  his  complaint,  or  may  be^ 
nonsuited,  or  his  complaint  may  be  dismissed,  in  like- 
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manner  as  upon  a  trial,  at  any  time,  before  the  cause  has 
been  finally  submitted  to  the  referees  for  their  decision. 
In  which  case  the  referees  shall  report  according  to  the 
fact,  and  judgment  may  thereupon  be  perfected  by  the 
defendant.     (Gen.  Rule,  30). 

Sub-division  2. — On  the  Hearing  of  Interlocutory 

References. 
If  the  reference  is  to  take  an  account,  the  proceeding 
laid  down  by  the  former  court  of  chancery  applies. 
{Ketchum  v.  Clark,  22  Barb.  319;  Hathaway  v.  Russell, 
45  Super.  538).  That  rule  directs  that  all  parties  ac- 
counting before  a  referee  shall  bring  in  their  accounts  in 
the  form  of  debtor  and  creditor;  and  any  of  the  other 
parties  who  shall  not  be  satisfied  with  the  accounts  so 
brought  in,  shall  be  at  liberty  to  examine  the  accounting, 
party  upon  such  interrogatories  as  the  master  shall  di- 
rect. Although  the  formal  mode  of  proceeding  under  the 
chancery  rules  need  not  necessarily  be  pursued,  the 
plaintiff,  nevertheless,  has  the  right  if  he  demands  it,  to 
a  formal  bringing  in  of  the  account,  in  the  form  of  debit 
and  credit,  as  prescribed  by  the  rule,  and  duly  verified 
by  affidavit,  and  to  an  examination  of  the  defendant  upon 
interrogatories.  {HatTiaway  v.  Russell,  45  Super.  538). 
It  is  not  necessary  now  that  formal  interrogatories  should 
be  filed  for  the  examination  of  a  party  upon  such  an 
accounting,  but  he  may  be  examined  orally;  and  the 
Code  directs  that  any  witness  may  be  compelled  to 
attend  and  submit  to  an  examination.  (Co.  Civ.  Proc. 
§  1017).  In  all  other  incidental  references  under  section 
ten  hundred  and  fifteen,  the  mode  of  procedure  is  similar 
to  that  on  the  trial  of  issues.  {Agerv.  Ager,  1  Law  Bull. 
20).  In  references,  other  than  for  the  trial  of  issue  of 
fact,  or  to  compute  the  amount  due  in  foreclosure  cases, 
the  testimony  of  the  witnesses  shall  be  signed  by 
them.  (Gen.  Rule,  30).  The  omission  to  require  that 
the  testimony  shall  be  signed,  is  not  a  waiver  of  the 
right  to  have  it  signed.  {Bowne  v.  Loveridge,  2  Law 
Bull.  88).  But  if  the  party  who  examines  the  witness 
permits  him  to  depart  without  signing  the  testimony,  he 
waives  the  right  to  take  advantage  of  the  failure.    {Rusk 
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V.  Marsten,  1  Wkly.  Dig.  666).  The  remedy  for  a  fail- 
ure of  the  witness  to  sign  the  testimony  "is  not  by  an  ex- 
ception to  the  report  of  the  referee;  but  by  a  motion  to 
send  the  report  back  to  have  the  testimony  signed.  [Nat. 
City  B7c.  V.  Hibbard,  45  How.  Pr.  280;  Roberts  v.  WMte, 
43  Super.  455). 

AETICLE  V. 

REPORT    OF  REFEREE. 

SECTION. 

1.  When  it  must  be  made. 

2.  What  to  contain. 

3.  Exceptions  to  the  report. 

4.  Coniirmation  of  the  report. 

Sec.  1 .  Wben  it  must  lie  made. 

Upon  the  trial,  by  a  referee,  of  an  issue  of  fact,  or  an 
issue  of  law,  or  where  a  reference  is  made  as  prescribed 
in  section  ten  hundred  and  fifteen  of  the  Code,  the  re- 
feree' s  written  report  must  be  either  tiled  with  the  clerk, 
or  delivered  to  the  attorney  for  one  of  the  parties,  within 
sixty  days  from  the  time  the  cause  or  matter  is  finally 
submitted;  otherwise,  either  party  may,  before  it  is  filed 
or  delivered,  serve  a  notice  upon  the  attorney  for  the  ad- 
verse party,  that  he  elects  to  end  the  reference.  In  such 
a  case  the  action  must  thenceforth  proceed,  as  if  the 
reference  had  not  been  directed;  and  the  referee  is  not 
entitled  to  any  fees.     (Co.  Civ.  Proc.  §  1019). 

This  section  does  not  apply  to  a  reference  of  a  claim 
against  a  deceased  person  under  the  statute.  {Godding 
v.  Porter,  17  Abb.  Pr.  374).  The  referee  does  not  lose 
his  power  to  make  a  report  by  failing  to  do  so  within 
sixty  days,  unless  notice  of  an  election  to  end  the  refer- 
ence is  given,  or  some  act  is  done  to  terminate  the  refer- 
ence ;  and  a  report  made  by  him  without  such  notice 
is  good.  {Livingston  v.  Gidney,  25  How.  Pr.  1).  After 
the  time  wathin  which  the  report  may  be  made  has  ex- 
pired ;  and  the  party  has  given  notice  of  his  election  to 
end  the  reference,  all  subsequent  proceedings  had  before 
the  referee  are  void  ;  and  the  court  cannot  make  them 
valid.  {Gregory  v.  Cryder,  10  Abb.  Pr.  N.  S.  289).  The 
time  for  the  referee  to  report  may  be  extended  ex  parte 
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by  the  court  or  judge.  (Thiesselin  v.  Rossett,  3  Abb.  Pr. 
N.  S.  54).  The  sixty  days  within  which  the  referee  must 
report,  begin  to  run  when  the  cause  is  submitted;  and 
there  is  no  submission  until  the  time  fixed  to  hand  in 
the  briefs  has  expired.  The  referee  has  power  to  enlarge 
the  time  for  the  submission  of  the  case,  before  it  expires. 
{Morrison  v.  Lawrence,  2  How.  Pr.  N.  S.  Y2).  After 
the  cause  has  been  submitted,  an  omission  of  counsel  to 
furnish  to  the  referee  the  necessary  papers,  does  not  pre- 
vent the  time  from  running.  {Gregory  v.  Oryder,  10 
Abb.  Pr.  N.  S.  289).  Where  the  parties  stipulate  orally, 
before  the  referee  at  the  argument,  that  he  may  have 
an  indefinite  time  to  report,  the  reference  cannot 
be  ended  at  the  end  of  the  sixty  days.  The  remedy  in 
such  a  case  is  to  serve  a  notice  on  the  opposing  party  and 
the  referee  that  tlie  reference  will  be  deemed  ended,  un- 
less the  referee  report  in  a  reasonable  time.  {Ballou  v. 
Parsons,  67  Barb.  19;  aff'd,  55  N.  Y.  678).  Where  the 
time  is  extended  by  stipulation,  after  the  submission  of 
the  case,  and  no  time  is  fixed;  the  sixty  days  will  begin 
to  run  from  the  time  the  extension  is  made.  {Ricliards 
V.  Bloom,  5  Hun,  182).  The  statute  contemplates  that 
some  step  must  be  taken  by  the  party  desiring  to  termi- 
nate the  reference,  after  the  sixty  days,  showing  his  in- 
tention to  do  so.  {Mantles  v.  Mple,  26  How.  Pr.  409). 
Any  notice  which  gives  the  opposite  party  information 
that  the  party  serving  it,  elects  to  end  the  reference,  is 
sufficient.  {Qregory  v.  Qryder,  10  Abb.  Pr.  N.  S.  289). 
Serving  notice  of  trial  for  the  circuit  on  the  sixty- first 
or  any  subsequent  day,  before  a  report  is  made,  is  a  suf- 
ficient notice  of  the  election  to  terminate  a  reference. 
{Livingston  v.  Gidney,  25  How.  Pr.  1).  If  the  party 
desiring  to  terminate  the  reference  has  an  attorney,  the 
notice  must  be  given  by  the  attorney.  The  party  cannot 
give  it.  {Halsey  v.  Carter,  6  Robt.  535).  To  prevent 
the  termination  of  the  reference,  the  report  must  be  ac- 
tually delivered  to  one  of  the  parties,  or  filed  with  the 
clerk  within  the  sixty  days  from  the  time  the  case  was 
finally  submitted.  An  offer  by  the  referee  to  deliver  his 
report  to  the  successful  party  on  payment  of  his  fees, 
within  the  time  limited,  is  not  equivalent  to  a  delivery. 
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{Little  V.  Lynch,  99  K.  Y,  112).  But  where  the  referee 
notifies  the  parties  within  sixty  days  that  he  had  found 
for  the  plaintiff,  and  had  his  report  ready  to  deliver;  but 
held  it  at  the  request  of  the  defendant;  the  defendant 
cannot  after  the  sixty  days,  terminate  the  reference  be- 
cause of  the  failure  to  deliver  the  report  within  the  time 
fixed  by  statute.  {Dwyer  v.  Hoffman,  39  Hun,  360; 
aff'd,  102  N.  Y.  725). 

Sec.  2.  What  to  contain. 

Sub-division  1. — Upon  the  trial  op  issues. 
The  report  of  the  referee,  to  whom  it  has  been  referred 
to  determine  an  issue,  must  be  made  in  the  same  form 
as  the  decision  of  the  court  in  a  like  case.  Eequests  for 
findings  must  be  made  in  the  same  way,  and  for  the 
same  purpose;  and  a  failure  to  make  such  requests,  has 
the  same  effect.  The  article  in  chapter  thirty-two,  with 
regard  to  the  decision  of  the  court  on  the  requests  to 
find,  applies  to  a  report  of  a  referee;  and  is  referred  to 
as  giving  the  rules  upon  that  subject.  Where  there  are 
more  than  one  referee,  all  must  meet  together  to  con- 
sider the  report;  but  a  majority  may  decide  the  case  and 
sign  the  report.  (Co.  Civ.  Proc.  §  1026).  Where  any 
two  of  several  referees  agree  when  they  are  together, 
but  afterwards  the  report  is  signed  by  two  separately;  or 
on  a  conference  between  themselves,  without  a  notice  to 
the  other  referee;  it  is  irregular.  All  the  referees  must 
be  invited  to  attend  the  meeting  to  consider  the  report. 
{Townsend  v.  Glens  Falls  Ins.  Co.,  33  Super.  130). 
Where  upon  a  conference  of  the  three  referees,  two 
agree  to  the  report  but  one  dissents,  saying  to  the  others 
that  they  can  sign  the  report  without  his  presence,  and 
afterwards  they  sign  the  report,  without  notifying  him, 
it  is  good.  {Clark  v.  Fraser,  1  How.  Pr.  98).  The 
report  stands  as  the  decision  of  the  court;  and  judgment 
is  to  be  entered  upon  it  by  the  clerk  on  filing  it  in  his  of- 
fice. (Co.  Civ.  Proc.  §  1228).  In  actions  for  a  divorce,  an 
application  must  be  made  to  the  court  for  leave  to  enter 
judgment,  although  the  reference  was  to  hear  and  deter- 
mine the  issues.     {Greene  v.  Greene,  11  Wkly.  Dig.  159). 
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Sub-Division  2.  —  On  interlocutory  and  incidental 

references. 

In  all  these  cases  the  form  of  the  report  is  determined 
largely  by  the  terms  of  the  order.  If  the  order  directs  that 
the  referee  shall  report  to  the  court  the  facts  with  his  opin- 
ion, he  should  state  the  facts  separately,  and  his  opinion  in 
the  form  of  conclusions  of  law.  In  a  reference  to  state 
an  account,  the  findings  of  the  referee  have  the  effect  of 
a  special  verdict  and  the  question  submitted  to  the  court 
on  the  coming  in  of  the  report,  is  which  party  is  entitled 
to  judgment;  and  to  what  judgment  is  he  entitled. 
{Kirby  Y.  Fitzpatrick,  18  N.  Y.  484).  In  such  a  refer- 
ence all  the  facts  should  be  stated;  as  an  appeal  from  the 
judgment  brings  up  the  question  whether  the  facts  are 
sufficient  to  sustain  the  judgment.  {Darling  v.  Brewster, 
55  N.  Y.  667).  The  testimony  should  always  be  filed 
with  the  report,  in  the  cases  prescribed  by  general  rule 
thirty;  and  until  that  is  done,  the  filing  is  incomplete; 
and  the  time  within  which  the  exceptions  to  the  report 
must  be  filed,  does  not  begin  to  run.  {Pope  v.  Perault, 
22  Hun,  468).  The  court  is  not  concluded  by  the  find- 
ings of  the  referee,  or  by  his  opinion  as  to  the  law, 
either  where  the  report  is  to  take  testimony  and  report 
with  his  opinion;  or  to  determine  and  report  a  question 
or  fact  on  a  motion.  {Muhlenbrinck  v.  Pooler,  1  N.  Y. 
B.  Rep.  223;  Marshall  v.  Meech,  51  N.  Y.  140). 

In  references,  other  than  for  the  trial  of  the  issues  in 
an  action,  or  for  computing  the  amount  due  in  foreclosure 
cases,  the  testimony  of  the  witnesses  shall  be  signed  by 
them,  and  the  report  of  the  referee  shall  be  filed  with  the 
testimony,  and  a  note  of  the  day  of  the  filing  shall  be 
entered  by  the  clerk  in  the  proper  book,  under  the  title 
of  the  cause  or  proceeding,  and  the  said  report  shall  be- 
come absolute,  and  stand  as  in  all  things  confirmed, 
unless  exceptions  thereto  are  filed  and  served  within 
eight  days  after  the  service  of  notice  of  the  filing  of  the 
same.  (G-en.  Rule,  30).  The  party  in  whose  favor  a  re- 
port is  made,  should  serve  notice  of  the  fifing.  But  the 
rule  does  not  require  that  he  should  serve  a  copy  of  the 
xeport;  that  being  on  file,  in  the  clerk's  office,  the  adverse 
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party  has  access  to  it  and  can  procure  a  copy  of  it  him- 
self. Eule  thirty  does  not  refer  to  the  report  where  the 
reference  is  for  the  trial  of  the  issue. 

Sec.  3.  Exceptions  to  report. 

Where  the  reference  was  made  to  hear  and  determine 
the  issues,  the  exceptions  to  the  report  are  to  be  filed,  in  the 
same  manner,  and  in  the  same  time  as  exceptions  to  the 
decision  of  the  court;  to  which  reference  is  made  for  the 
rules  in  regard  to  the  filing  of  exceptions.  In  all  other 
references,  except  the  above,  and  those  for  computing  the 
amount  due  in  foreclosure  cases,  the  exceptions  must  be 
filed  within  eight  days  after  serviceiof  notice  of  the  filing 
of  the  report.  (G-en.  Eule,  30).  It  is  not  necessary  to  file 
exceptions  to  the  report  of  a  referee,  appointed  to  hear 
and  determine  the  facts  arising  on  a  motion.  {Kelly  v. 
Charlier,  18  Abb.  N.  C.  416;  Martin  v.  Hodges,  45  Hun, 
38).  In  all  other  cases  of  incidental  references,  where  it 
is  necessary  to  file  exceptions  to  the  report,  the  party 
desiring  to  take  objections  to  the  report  must  file  excep- 
tions, or  he  is  concluded  by  it,  and  it  becomes  absolute, 
although  it  is  defective  on  its  face.  {Catlin  v.  Catlin,  2 
Hun,  378;  Bearup  v.  Carraher,  5  Wldy.  Dig.  558).  This 
rule  applies  in  divorce  cases,  where  no  issue  has  been 
joined,  and  where  the  reference  is  to  take  testimony  and 
report  to  the  court  upon  a  default  as  well  as  in  all  other 
cases.  {Catlin  r.  Catlin,  supra;  Oadev.  Gade,  14  Abb. 
N.  C.  510).  Where  a  referee  is  appointed  to  take  the  evi- 
dence, and  report  with  his  opinion,  and  has  no  question 
to  decide,  it  is  not  necessary  to  file  exceptions  to  his  re- 
port. The  report  in  such  cases  has  only  the  force  of  a 
recommendation;  and  upon  a  motion  for  judgment,  the 
court  should  examine  the  testimony,  and  form  its 
own  judgment  upon  the  facts  reported.  A  failure  to 
file  exceptions  in  such  a  case  does  not  preclude  either 
party  from  raising  any  question  which  might  pro- 
perly be  presented.  {Matthews  v.  Murchison,  14  Abb. 
N.  C.  512,  note;  Atty-Oen.  v.  Continental  L.  Ins.  Co.  64 
How.  Pr.  93).  It  seems  that  this  rule  should  be  apphed 
to  actions  for  divorce,  where  a  default  has  been  had, 
and    the    case    is    referred    to   the  referee    simply  to- 
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take  the  evidence  and  report  with  his  conclusions 
for  the  information  of  the  court;  as  in  such  a  case, 
judgment  can  only  be  entered  upon  application  to 
the  court;  and  the  court  must  be  satisfied  that  it  is  a 
proper  case.  But  the  cases  of  Catlin  v.  Catlin  and  Gade 
V.  Oade  (supra)  seem  to  lay  down  a  contrary  rule.  All 
the  parties  to  a  suit  who  are  interested  in  the  reference, 
may  file  exceptions.  Where  several  parties  have  appeared 
by  separate  attorneys,  each  set  of  parties  may  take  sep- 
arate exceptions,  although  the  grounds  of  their  exceptions 
are  the  same.  (1  Barb.  Ch.  Pr.  553).  The  exceptions 
should  point  out  the  precise  error  relied  upon.  {Crosby  v. 
Houghtailing,  1  East'n  Eep.  328).  If  the  exceptions  are 
limited  to  the  findings  of  fact  and  conclusions  of  law, 
the  excepting  party  cannot  raise  any  question  as  to  the 
admission  of  illegal  evidence  upon  the  hearing.  If  he 
desires  to  raise  such  a  question,  he  should  specify  as  a  part 
of  his  exceptions  to  the  report,  that  it  was  founded  on 
illegal  evidence  ;  and  that  the'  referee  improperly  over- 
ruled his  objection  to  the  reception  of  the  evidence. 
{Brown  v.  Mayor,  etc.,  9  Hun,  587).  The  exception 
should  raise  clearly  the  particular  question  which  the 
party  desires  to  present.  Exceptions  to  the  referee's 
report  are  in  the  nature  of  special  demurrers,  and  the 
error  should  be  pointed  out,  or  the  part  excepted  to  will 
be  taken  as  admitted.  ( Wilkes  v.  Rogers,  6  John.  566). 
In  references  of  this  nature,  the  exceptions  should  be 
taken  to  findings  of  fact,  as  well  as  conclusions  of  law. 
If  the  party  files  a  general  exception  only  to  the 
report,  the  court  may,  if  it  chooses,  and  if  justice  will 
be  done  thereby,  review  the  whole  rejiort  on  the 
evidence  and  the  law.  (1  Van  Sant.  Eq.  Pr.  168). 
But  it  is  not  safe  to  rely  on  a  general  exception. 
The  usual  rule  is  that  where  a  general  exception  to 
the  whole  report  is  made,  if  there  are  more  than  one 
finding,  the  exception  raises  no  specific  question,  and  is 
of  no  avail,  if  any  one  of  the  findings  is  correct.  {Hep- 
burn V.  Montgomery,  5  Civ.  Pro.  R.  244).  Where  a 
party  has  no  opportunity  to  file  exceptions  to  the  report, 
but  is  required  summarily  to  show  cause  why  it  should 
48 
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not  be  confirmed,  it  is  competent  for  him  to  take  the  ob- 
jection that  any  material  fact  which  has  been  found  by 
the  referee,  has  not  been  established  by  proof;  and  to 
support  this  objection  by  affidavits  presented  on  the 
Jiearing.     {Savage  v.  Shearman,  87  N.  Y.  277). 

Sec.  4.  Confirmatioa  of  the  report. 

Where  the  reference  is  to  hear  and  determine  the  issues, 
no  order  confirming  the  report  is  nec^sary.  In  such  cases 
the  report  stands  as  the  decision  of  tne  court;  and  judg- 
,menl  is  entered  upon  it  without  any  motion  for  confir- 
mation. This  rule,  however,  does  not  apply  to  references 
in  divorce  cases.  In  all  such  cases  a  motion  must  be 
made  to  the  court  for  Judgment,  although  the  reference 
is  to  hear  and  determine  the  issues.  Where  a  motion 
ior  confirmation  is  necessary,  in  cases  other  than  for  the 
trial  of  issues  in  the  action,  or  for  computing  the  amount 
due  in  forclosure  cases,  the  report  becomes  absolute  and 
stands  as  in  all  things  confirmed,  unless  exceptions 
thereto  are  filed  and  served  within  eight  days  after 
service  of  notice  of  filing  of  the  report.  (Gen.  Rule,  30). 
If  no  exceptions  have  been  filed,  no  order  for  confirma- 
tion is  necessary  {Rust  v.  Hauselt,  46  Super.  22);  but 
although  it  is  not  absolutely  necessary  to  enter  an  order 
for  the  confirmation  of  the  report,  it  is  better  practice 
to  enter  an  ex  parte  order  of  confirmation,  reciting  the 
iact  that  eight  days  notice  has  been  given  of  the  filing 
of  the  report,  and  that  no  exceptions  have  been 
filed  or  served.  In  references  to  determine  a  ques- 
tion of  fact  arising  on  a  motion,  the  report  does 
not  become  absolute  by  a  failure  to  file  exceptions. 
Rule  thirty,  requiring  exceptions  to  be  filed  to  the 
report  of  a  referee,  has  no  application  to  references 
made  for  the  purpose  of  aiding  the  conscience  of 
the  court  in  determining  the  questions  pending  before 
it.  {Martin  v.  Hodges,  45  Hun,  38).  Where  the  refer- 
ence is  ex  parte,  the  report  may  be  presented  to  the  court 
for  confirmation, and  the  application  for  judgment  may 
be  made  upon  it,  without  waiting  eight  days  to  enable 
the  opposite  party  to  file  exceptions.  {Sommers  v.  Milli- 
Jcen,  7  Abb.  Pr.  524).     If  the  party  who  files  the  report 
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is  satisfied  with  it  and  desires  to  bring  on  the  cause  for 
hearing-  upon  it,  he  may  give  notice  of  such  hearing, 
immediately  on  fihng  the  report,  and  at  the  same  time 
serve  a  notice  of  the  fihng.  {Kendall  v.  Bider,  cited  1 
Van  Sant.  Eq.  Pr.  569).  If  exceptions  are  filed  and 
served,  they  may  be  brought  on  to  a  hearing  at  any  special 
term  thereafter,  on  notice  of  any  party  interested  therein. 
(Gen.  Rule,  30).  The  hearing  of  the  exceptions  must 
be  had  on  the  repo^rt  of  the  referee,  the  testimony  re- 
turned with  the  report,  and  the  exceptions.  The  party 
bringing  on  the  hearing  should  furnish  the  papers  to  the 
court.  If  both  parties  bring  it  on,  the  party  excepting 
is  expected  to  furnish  copies  of  the  papers.  (3  Wait's 
Pr.  388;  1  Hoffman's  Oh.  Pr.  145).  Affidavits  made  sub- 
sequent to  the  report  are  not  permitted  to  be  read,  nor 
can  any  evidence  be  read  which  was  not  taken  be- 
fore the  referee  and  considered  by  him.  (1  Barb.  Ch. 
Pr.  554). 

Where  after  interlocutory  judgment,  a  case  has  been 
referred  to  a  referee  to  take  further  proof,  which  is 
necessary  to  enable  the  court  to  enter  a  final  judgment; 
and  a  motion  for  final  judgment  is  made  on  the  referee's 
report,  and  the  exceptions  thereto;  the  court  may  not 
only  look  at  the  pleadings,  but  may  receive  other  evi- 
dence in  its  discretion;  and  it  may  consider  any  stipula- 
tions offered,  and  admissions  of  the  party  or  other  per- 
sons present  on  the  hearing.  {Gregory  v.  Campbell,  16 
How.  Pr.  417).  Where  no  opportunity  has  been  given  to  file 
exceptions,  affidavits  may  be  read  to  sustain  any  ob- 
jections which  were  taken  to  the  report.  {Savage  v.  Sher- 
man, 87  N.  Y.  277,  286).  Either  party  who  is  interested  in 
the  action  may  be  heard  in  support  of  the  report,  but  only 
■those  who  have  filed  exceptions  will  be  heard  in  support 
of  them.  (1  Barb.  Ch.  Pr.  554).  If  upon  the  argument 
of  the  exceptions,  the  court  thinks  proper,  it  may  before 
deciding  the  case,  send  the  report  back  to  the  referee  to 
supply  defects  in  his  report,  or  to  inquire  into  additional 
facts  which  may  be  necessary  to  enable  the  court  to  come 
to  the  proper  conclusion.  In  such  cases,  the  usual  prac- 
tice is  to  adjourn  the  consideration  of  the  exceptions,  or 
of.  the  particular  exception  in  question,  until  after  the 
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referee  has  made  the  supplemental  report.  (1  Barb.  Ch. 
Pr.  555).  Upon  allowing  the  exceptions  or  any  of  them, 
the  court  may,  if  it  is  necessary,  send  the  report  back  to 
the  referee  for  correction.  (Id).  This  is  not  necessary  • 
in  all  cases,  but  if  the  necessary  facts  appear,  the  court 
may  modify  the  report,  and  enter  judgment  without 
sending  it  back  to  the  referee.  {Taylor  v.  Read,  4  Paige, 
561).  Where  an  application  is  made  to  confirm  a  report 
of  a  referee  in  a  divorce  case  in  which  issue  has  been 
joined,  and  the  reference  was  to  hear  and  determine  the 
issue,  the  court  has  no  power  to  examine  the  case,  on  the 
merits  except  to  see  that  there  is  evidence  to  sustain  the 
findings,  or  to  review  it  for  errors.  It  can  refuse  to  con- 
firm the  report  for  fraud,  or  collusion  or  irregularity;  but 
it  cannot  enter  any  judgment,  except  that  directed  by 
the  referee.  {Schroeter  v.  Schroeier,  23  Hun,  230  ;  Anon, 
3  Abb.  N.  C.  161;  Bossy.  Ross,  31  Hun,  140.)  If  the  ex- 
ceptions are  overruled,  it  has  all  the  effect  of  confirming 
the  report  absolutely;  and  if  the  motion  for  final  judg- 
ment has  been  noticed  to  be  heard  upon  the  report  at  the 
same  time  with  the  hearing  of  the  exceptions,  the  court 
may  proceed  at  once  to  hear  the  motion  for  final  judgment. 
If  the  exceptions  or  any  of  them  are  allowed,  but  the  al- 
lowance of  them  does  not  make  it  necessary  to  send  the  re- 
port back  to  the  referee,  the  hearing  of  the  motion  for  final 
judgment  may  be  proceeded  with  in  the  same  manner  as  if 
the  exceptions  had  been  overruled.  (1  Barb.  Ch.  Pr. 
555).  Where  an  interlocutory  judgment  has  been 
entered,  it  is  a  very  frequent  occurrence  for  the  court  to 
send  a  case  to  a  referee  to  take  an  account,  or  to  give  the 
necessary  information  to  enable  the  court  to  enter  final 
judgment,  and  to  reserve  a  motion  for  such  judgment 
until  the  coming  in  of  the  report.  This  may  be  done 
without  the  entry  of  the  interlocutory  judgment,  when- 
ever the  court  can  see  that  an  account  is  necessary  to  be 
taken  before  final  judgment  can  be  entered.  {Central 
Trust  Co.  v.  N.  Y.  C.  &  N.  R.  R.  Co.,  42  Hun,  602). 
An  application  for  final  judgment  after  the  report  of  the 
referee  has  been  filed  may  be  made  at  special  term  by 
motion.  (Co.  Civ.  Proc.  §  1230).  It  may  be  made  at 
the  time  the  exceptions  are  noticed  for  hearing,  but  it 
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cannot  be  granted  until  the  exceptions  are  disposed  of. 
If  either  party  has  not  excepted  to  the  report  in  such  a 
case,  he  is  concluded  by  it  as  to  the  facts  found,  and  the 
•evidence  on  which  the  finding  was  made  {Clark  v. 
Ketchum,  22  Barb.  319)  ;  but  the  right  to  judgment  on 
the  facts  found  or  the  testimony  reported,  may  be  raised 
without  any  exception  to  the  report.  {Marshall  v. 
Smith,  20  N.  Y.  251).  The  interlocutory  judgment  can- 
not be  altered  on  the  coming  in  of  the  referee' s  report. 
(1  Barb.  Ch.  Pr.  562). 

Sec,  5.  Setting  aside  the  report. 

The  report  of  the  referee  can  be  reviewed  only  by  ap- 
peal ;  and  not  on  a  motion  to  set  it  aside.  {Garbutt  v. 
Garhutt,  4  X.  Y.  S.  Eep.  416).  It  will  be  set  aside 
only  for  bias,  or  improper  conduct  of  the  referee,  or  some 
irregularity  which  creates  a  weU  founded  suspicion  that 
he  may  have  been  improperly  influenced  in  making  his 
report.  {Harlem  Bank  v.  Todd,  4  Wkly.  Dig.  64). 
Where  the  referee  received  explanations  as  to  testimony 
which  had  been  given  in  the  case,  from  one  party,  with- 
out the  presence  of  the  other  {Dorlon  v.  Lewis,  9  How. 
Pr.  1);  or  where  it  appeared  that  he  had  dealings  with  him, 
or  made  promises  about  his  report  with  one  of  the  parties 
{Boosa  V.  S.  &  W.  Turnpike  B.  Co.,  12  How.  Pr.  297),  or 
where  after  the  hearing,  he  requested  of  the  parties  that 
his  fees  be  increased  to  a  large  amount  over  the  legal 
fees;  and  he  found  for  that  party  who  expressed  himself 
willing  to  do  so  {Greenwood  v.  Marvin,  29  Hun,  99); 
or  where  it  was  discovered  that  the  referee  in  one  action 
was  attorney  in  another  action  in  which  the  attorney  of 
the  successful  party  had  been  the  referee  {Carroll  v. 
Lufkins,  29  Hun,  17);  the  report  was  set  aside  upon  mo- 
tion of  the  unsuccessful  party.  In  all  cases  where  a 
motion  is  made  to  set  aside  the  report  of  a  referee  for 
irregularity  or  bias,  the  same  rule  has  been  followed  as 
is  adopted  in  the  application  to  set  aside  a  verdict  for  the 
misconduct  of  jurors.  {Yale  v.  Gwinits,  4  How.  Pr. 
253;  Greenwood  v.  Marvin,  29  Hun,  99;  Livermore  v. 
Bainhridge,  56  N.  Y.  72,  75).  Charges  against  the  ref- 
eree of  improper  conduct,  on  which  a  motion  is  based  to 
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set  aside  the  report,  must  be  clearly  proved  by  the  party 
alleging  them.  {Oray  v.  Fisk,  12  Abb.  Pr.  N.  S.  213). 
But  if  they  are  proved,  the  report  will  be  set  aside  with- 
out reference  to  the  question  whether  it  was  influenced 
by  the  improper  conduct.  {Livermore  v.  Bainhridge,  14 
Abb.  Pr.  N.  S.  227;  Carroll  v.  Lufkins,  29  Hun,  lY). 
Mere  delay  in  making  the  motion  is  not  necessarily  a  bar 
to  it.  {Greenwood  v.  Marvin,  supra;  Burroughs  v.  Dick- 
inson, 36  Hun,  492). 

If  a  party  after  being  aware  of  the  improper  conduct 
of  the  referee,  or  that  his  relation  to  the  parties  or  the 
cause  is  such  as  to  make  it  improper  for  him  to  act,  goes- 
on  with  the  case  without  objection,  before  the  same 
referee,  he  waives  the  right  to  take  an  objection  to  the 
report.  {Katt  v.  Germania  F.  Ins.  Co.,  4  Law  Bull.  59; 
Carroll  v.  Lufkins,  supra).  Where  it  appeared  that  the 
referee  had  agreed  with  the  successful  party  that  he 
should  have  a  lien  on  the  judgment,  to  secure  his  fees, 
he  is  disqualified  from  settling  the  case;  and  a  new  trial 
will  be  ordered.  {Leonard  v.  Midry,  5  Law  Bull.  24). 
Where  it  was  made  to  appear  that  one  of  the  parties 
supposed  that  two  actions  which  were  pending  between 
the  same  parties,  were  referred,  instead  of  one,  the  re- 
port of  the  referee  was  set  aside  because  the  party  was 
misled.  {Devoe  v.  Nutter,  1  Hun,  Y13).  Where  the 
the  report  of  the  referee  is  so  defective  in  a  material 
particular  that  a  review  of  it  cannot  be  had,  and  the 
circumstances  are  such  that  it  cannot  be  sent  back  to  the 
referee  to  be  corrected,  the  court  will  set  it  aside  upon 
motion.     {Peck  v.  Yorks,  14  How.  Pr.  416). 

ARTICLE  VI. 

CONTROL  OF  COURT  OVER  REFEREES. 

The  referee  is  under  the  control  of  the  court  at  all 
times;  and  may  be  removed  in  its  discretion  for  cause- 
shown.  {Ford  V.  Ford,  53  Barb.  525).  He  will  be  re- 
moved for  any  misconduct  for  which  a  report  would  be 
set  aside.  Where  it  appeared  that  a  referee  unreasonably 
delayed  to  proceed  in  the  action,  and  Ms  conduct  was. 
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oppressive  to  one  of  the  parties,  it  was  sufficient  ground 
for  removing  him.  (Forrest  v.  Forrest.  3  Bosw  GftOV 
Sd  where  he  refused  lo  act  for  the  statutory  com 
pensation,  but  proposed  to  go  on  witli  the  reference,  and 
hold  the  report  as  security  for  a  higher  rate,  he  was  re 
moved  upon  motion.  {Devlin  v.  Mayor,  etc.  7  Daly, 
466).  Where  a  referee  refuses  to  serve,  the  court  must 
appoint  another  referee,  unless  the  stipulation  for  the 
reference  expressly  provides  otherwise.  (May  v.  Moore, 
24  Hun,  351).  Where  no  charges  are  made  against  the 
referee,  he  will  not  be  removed  simply  because  he  occu- 
pies  the  same  office  with  one  of  the  attorneys  {Perry  v. 
Moore,  2  E.  D.  Smith,  32);  or  was  the  legal  adviser  of  a; 
relative  of  one  of  the  parties  {Bur ant  v.  O'Brien,  2 
How.  Pr.  N.  S.  313);  when  the  fact  was  known  to  the 
other  party  before  the  appointment,  or  before  the  trial 
began.  A  referee  will  not  be  removed  for  an  alleged 
error  in  a  ruling  on  the  trial,  though  it  is  alleged  that  it 
raises  an  inference  that  he  was  prejudiced  against  the 
party,  where  there  is  no  other  proof  of  partiality  than 
the  ruling.  {Marie  v.  Garrison,  7  Civ.  Pro.  E..  40). 
If  the  judgment  of  the  referee  is  reversed  on  a 
question  of  law,  it  is  not  necessarily  a  ground  for  send- 
ing the  case  to  a  new  referee  upon  a  new  trial  {Billings 
V.  VanderbreJc,  15  How.  Pr.  295) ;  except  where  the 
reference  is  by  consent;  although  it  is  usual  in  such 
cases  to  direct  that  the  new  trial  be  had  before  another 
referee,  and  that  seems  to  be  the  better  practice. 
{ScTiermerhorn  v.  Van  Alen,  13  How.  Pr.  82).  When- 
ever the  judgment  is  reversed  on  a  question  of  fact, 
it  is  the  established  custom  to  send  the  action  to  a  new 
referee  for  the  new  trial.  But  unless  it  is  especially  or- 
dered that  the  new  trial  be  had  before  another  referee,  it 
must  be  had  before  the  old  referee  {Catlin  v.  Adiron- 
dack Co.,  19  Hun,  389;  81  N.  Y.  379).  But  where  the 
referee  was  appointed  by  consent,  the  court  upon  order- 
ing a  new  trial,  must  direct  it  to  be  had  before  another 
referee.  (Co.  Civ.  Proc.  §  1011).  The  court  has  power 
to  send  the  case  back  to  the  referee  to  take  further  proof 
{JV.  T.  &  W.  U.  Tel.  Co.  v.  Jewett,  16  Wkly.  Dig.  419); 
or  to  make  further  findings  where  the  first  report  does. 
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not  pass  upon  all  the  issues,  or  states  only  general  con- 
clusions. {Brown  v.  N.  T.  O.  R.  B.  Co.,  26  How.  Pr. 
32;  Van  SlyTce  v.  Hyatt,  46  N.  Y.  259).  In  a  case  aris- 
ing before  the  Code  of  Civil  Procedure,  it  was  held  that 
where  a  referee  refuses  to  find  upon  a  material  fact,  it 
was  error  to  refuse  to  send  the  case  back  to  require  him 
to  consider  it  {Potter  v.  Carpenter,  71  N.  Y.  74);  but  in  a 
later  case,  decided  since  the  Code  of  Civil  Procedure,  it 
was  held  that  the  report  should  not  be  sent  back  to  the 
referee  for  additional  findings  of  fact  or  conclusions  of 
law.  {Oardmer  v.  Schwab,  34  Hun,  582;  First  Nat. 
BTc.  V.  Levy,  41  Hun,  461).  In  the  cases  last  cited,  the 
court  say  that  the  practice  of  sending  a  report  back  to  a 
referee  to  supply  alleged  omissions  ought  not  to  be  en- 
couraged; and  if  allowed  in  any  case,  it  should  be  only 
to  supply  some  mere  technical  or  clerical  omission;  and 
not  to  reinvest  the  referee  with  judicial  functions,  touch- 
ing the  case  theretofore  submitted  for  his  decision. 
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ARTICLE  I. 

MAKING  A  CASE. 


SECTION. 

L  When  case  required. 

2.  What  to  contain. 

3    When  it  must  be  served. 

Sec.  1.  When  case  required. 

Where  a  party  intends  to  appeal  from  a  judgment  ren- 
dered after  the  trial  of  an  issue  of  fact,  or  to  move  for  a 
new  trial  of  such  an  issue,  he  must,  except  as  otherwise 
prescribed  by  law,  make  a  case  and  procure  the  same  to 
be  settled  and  signed,  by  the  judge  or  referee,  by  or  be- 
fore whom  the  action  was  tried,  as  prescribed  in  the  gen- 
eral rules  of  practice;  or,  in  case  of  the  death  or  disability 
of  the  judge  or  referee,  in  such  manner  as  the  court 
directs.     (Co.  Civ.  Proc.  §  99T). 

When  any  specific  question  of  fact  involved  in  an 
action,  or  any  question  of  fact  not  put  in  issue,  is  ordered 
to  be  tried  by  a  jury,  as  a  substitute  for  a  feigned  issue, 
and  has  been  tried,  or  a  reference  other  than  of  the 
whole  issue  has  been  ordered  under  the  Code,  and  a  trial 
had,  if  either  party  shall  desire  to  apply  for  a  new  trial, 
on  the  ground  of  any  error  of  the  judge  or  referee,  or  on 
the  ground  that  the  verdict  or  report  is  against  evidence 
49 
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(except  when  the  judge  directs  such  motion  to  be  made 
upon  his  minutes  at  the  same  term  or  court  at  which  the 
issues  are  tried),  a  case  or  exceptions  shall  be  made,  or  a 
case  containing  exceptions  as  the  case  may  require; 
which  case  or  exceptions  shaU  be  served  and  settled  in 
the  manner  prescribed  by  the  rules  of  court  for  the  set- 
tlement of  cases  and  exceptions  in  other  cases.  (Gen. 
Eule,  31). 

If  an  appeal  is  taken  from  an  order  made  upon  a  mo- 
tion for  anew  trial  on  the  judge's  minutes,  it  is  necessary 
to  prepare  and  settle  a  case  before  the  hearing  of  the 
appeal.  (Co.  Civ.  Proc.  §  999).  A  case  must  also  be 
made  before  the  hearing,  where  a  verdict  has  been 
ordered  subject  to  the  opinion  of  the  court.  (Co.  Civ. 
Proc.  §  1185). 

It  is  not  necessary  to  make  a  case,  for  the  purpose  of 
moving  for  a  new  trial,  upon  the  minutes  of  the  judge, 
who  presided  at  a  trial  by  a  jury;  or  upon  an  allegation 
of  irregularity,  or  surprise;  or  where  a  party  intends  to 
appeal  from  a  judgment  entered  upon  a  referee's  report, 
or  a  decision  of  the  court  upon  a  trial,  without  a  jury, 
and  to  rely  only  upon  exceptions,  taken  as  prescribed  in 
section  nine  hundred  and  ninety-four  of  the  Code.  (Co. 
Civ.  Proc.  §  998). 

The  Code  of  Civil  Procedure  only  speaks  of  a  case. 
The  rule  which  is  cited  above,  speaks  of  a  case  or  excep- 
tions, or  a  case  containing  exceptions.  There  is  no  dif- 
ference in  practice  between  a  case,  a  case  and  exceptions, 
or  a  case  containing  exceptions  in  regard  to  the  prepara- 
tion and  service;  the  real  distinction  between  them  is  as 
to  the  purpose  for  which  they  can  be  used;  and  what 
should  be  inserted  in  them.  Where  a  party  desires  to 
review  the  facts  after  a  trial  by  the  court  or  a  referee,  or 
upon  motion  for  a  new  trial  after  a  verdict,  he  must 
prepare  a  case,  which  shall  contain  all  the  material  evi- 
dence upon  the  trial.  But  where  he  desires  to  review 
exceptions  taken  during  the  trial,  he  must  prepare  a 
case  and  exceptions,  or  a  case  containing  exceptions. 
In  practice  there  is  no  difference  between  the  two. 
Exceptions  are  taken  in  two  ways,  either  to  the  ruling 
of  the    court    upon    questions   of    law,  arising    during 
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the  trial  (Co.  Civ.  Proc.  992);  or  to  the  decision. 
of  the  court  or  report  of  the  referee,  and  refusals 
to  find  upon  requests  presented  to  him.  (Co.  Civ. 
Proc.  994).  Each  class  of  exceptions  has  been  treated 
of  in  previous  chapters.  The  last  class  of  exceptions, 
those  which  are  taken  to  the  decision  of  the  court 
or  to  the  report  of  a  refei'ee,  can  be  reviewed  without 
the  preparation  of  a  case  and  exceptions.  (Co.  Civ. 
Proc.  §  998).  No  question  of  fact  or  law,  however,  which 
arises  during  the  trial,  can  be  reviewed  without  a  case. 
{McLean  v.  Cole,  13  Hun,  300;  BroivnY.  Grupp,  10  Wkly. 
Dig.  357).  Where  it  is  simply  desired  upon  the  appeal  to 
review  the  conclusions  of  law  of  the  court  or  referee 
after  the  trial,  to  raise  the  question  that  they  are  not 
warranted  by  the  facts  found  by  the  court  or  referee, 
and  admitted  by  the  pleadings,  no  case  is  necessary;  and 
such  review  can  be  had  upon  the  judgment  roll,  and  the 
exceptions  which  have  been  taken  to  the  decision  or 
report.  {Schwarz  v.  Wehher,  103  N.  Y.  658).  Where  a 
party  has  prepared  a  case  on  an  appeal  from  a  motion 
for  a  new  trial  on  the  ground  of  newly  discovered  evi- 
dence, and  after  denial  of  his  motion  has  been  affirmed, 
and  judgment  has  been  entered,  he  is  not  precluded  by 
preparation  of  the  first  case,  from  submitting  a  new  and 
different  case  on  an  appeal  from  the  judgment.  {Leavy 
V.  Roberts,  8  Abb.  Pr.  310). 

Sec.  2.  What  to  contain. 

The  case  must  contain  so  much  of  the  evidence,  and 
other  proceedings  upon  the  trial  as  is  material  to  the 
questions  to  be  raised  thereby,  and  also  the  exceptions 
taken  by  the  party  making  the  case.  If  it  afterwards 
becomes  necessary  to  separate  excei^tions,  the  separation 
may  be  made,  and  the  exceptions  may  be  stated,  with 
so  much  of  the  evidence  and  other  proceedings,  as  is 
material  to  the  questions  raised  by  them,  in  a  case  pre- 
pared and  settled,  as  directed  in  the  general  rules  of 
practice;  or,  in  the  absence  of  directions  therein,  by  the 
court,  upon  motion.  It  is  not  necessary  to  state  in  a 
case,  that  a  finding  upon  the  facts,  or  a  ruling  upon  the 
law,  was  made,  where  the  finding  or  ruling  appears  in  a 
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referee's  report,  or  in  the  decision  of  the  court,  upon  a 
trial  by  the  court  without  a  jury.     (Co.  Civ.  Proc.  §  997). 

A  bill  of  exceptions  shall  only  contain  so  much  of  the 
evidence  as  may  be  necessary  to  present  the  questions  of 
law  upon  which  the  same  were  taken  on  the  trial;  and  it 
shall  be  the  duty  of  the  justice,  upon  settlement,  to 
strike  out  all  the  evidence  and  other  matters  which  shall 
not  have  been  necessarily  inserted.  A  case  or  exceptions 
shall  not  contain  the  evidence  in  Tiaec  verba,  or  by  ques- 
tion and  answer,  unless  ordered  by  the  justice,  surrogate 
or  referee  by  or  before  whom  the  same  shall  be  settled. 
But  the  facts  of  the  case,  together  with  the  rulings  on 
the  trial,  shall  be  stated  in  a  narrative  form,  except  that 
where  it  is  claimed  by  either  party  that  any  particular 
testimony  should  be  given  in  haeo  verha,  the  justice, 
surrogate  or  referee  who  settles  the  case,  shall  determine 
whether  or  not  a  proper  presentation  of  the  case  for  re- 
view requires  such  portion  of  the  evidence  to  be  so 
stated  in  Tiaee  verba,  in  which  case,  the  case  shall  be 
made  accordingly.  And  in  case  any  case  or  bill  of  ex- 
ceptions does  not  conform  to  this  rule,  the  court  before 
whom  the  same  shall  be  brought  for  review,  may  order 
the  same  back  for  resettlement,  or  may  direct  that  no 
costs  shall  be  taxed  for  the  printing  of  so  much  of  the 
case  as  it  shall  deem  to  have  been  unnecessarily  inserted. 
Exhibits  shall  not  be  printed  at  length,  unless  the  jus- 
tice, surrogate  or  referee  so  direct.     (Gren.  Rule,  34). 

So  far  as  the  case  purports  to  contain  the  proceedings 
of  the  trial,  it  should  be  an  accurate  transcript  of  them; 
and  the  court  has  no  power  to  change  it,  so  as  to  report 
untruly  what  has  occurred.  {Carter  v.  Beckwith,  82  N. 
Y.  83).  The  case  should  not  contain  the  judgment  roU. 
When  it  has  been  settled,  it  is  to  be  annexed  to  the 
judgment  roll.  (Gen.  Rule,  35).  If  no  judgment  has 
been  entered  but  a  case  is  made  to  review  a  motion  for  a 
new  trial,  the  pleadings  and  minutes  of  trial  should  be 
prefixed  to  the  case.  On  an  appeal  from  an  order  grant- 
ing or  refusing  a  new  trial,  the  notice  of  appeal,  and  the 
order  should  be  printed  at  the  beginning  of  the  case. 
The  statement  in  the  case  that  a  motion  for  a  new  trial 
was  made  and  denied,  and  an  exception  taken,  where  no 
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formal  order  is  taken  in  the  case,  is  not  sufficient,  and 
presents  no  question  for  review.  {Coakley  v.  Mahar,  36 
Hun,  157).  The  case  should  not  consist  simply  of  a  copy 
of  the  stenographer's  minutes.  The  requirements  of 
Rule  thirty-four,  printed  above,  should  be  strictly  ob- 
served; and  the  case  will  be  sent  back  for  settlement  if  it 
contains  the  evidence  in  haec  verba,  or  by  question  and 
answer,  instead  of  in  narrative  form  as  prescribed  in 
that  rule.  {Mead  v.  Shea,  26  Hun,  393;  Smith  v.  N.  Y. 
C.  &  H.  R.  B.  Co.  30  Hun,  lii).  If  it  is  intended  to 
move  for  a  new  trial  on  the  facts,  or  to  raise  the  question 
that  the  iindings  are  contrary  to  the  evidence,  it  must 
appear  affirmatively  in  the  case  that  it  contains  all  the 
evidence  given  upon  the  trial.  {Griffiths  v.  Phelps,  21 
Wkly.  Dig.  390;  Graff  v.  Ross,  i7  Hun,  152).  Unless 
that  fact  appears  affirmatively,  the  court  will  presume 
that  additional  evidence  sufficient  to  sustain  the  findings 
was  given,  v^rhich  does  not  appear  in  the  case.  {Griffiths 
V.  Phelps,  supra;  Porter  y.  Smith,  7  Civ.  Pro.  E.  195). 
The  theory  upon  which  a  case  is  prepared  and  settled  is, 
that  the  appellant  should  insert  in  it  aU  the  evidence 
bearing  upon  the  questions  intended  to  be  raised;  and 
the  respondent  should  add  by  amendment  whatever  he 
deems  necessary  to  the  solution  of  those  questions.  An 
exception  appearing  in  the  proposed  case  serves  as  a 
notice  to  the  respondent  of  the  intention  to  raise  a  ques- 
tion of  error  to  the  ruling  excepted  to ;  and  puts  upon 
him  the  responsibility  of  adding  by  amendment  any 
needed  proof.  Thus  on  a  motion  for  a  nonsuit  upon  the 
ground  that  the  evidence  does  not  show  a  cause  of 
action,  an  exception  to  the  ruling  warns  the  respondent 
that  he  must  add  any  omitted  fact  essential,  in  his 
judgment,  to  sustain  the  ruling;  and  where  excep- 
tions to  findings  of  fact  are  permitted,  and  have 
been  taken,  it  is  notice  of  an  intention  to  assail  such 
findings  as  erroneous;  and  if  any  proof  necessary  to 
sustain  it  is  omitted  from  the  proposed  case,  it  is 
the  duty  of  the  respondent  to  supply  it.  But  where 
it  is  sought  to  review  questions  of  fact  to  which  no 
exceptions  are  required  to  be  taken,  the  respondent  gets 
no  warning  of  the  intention  to  review  them,  unless  the 
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case  certifies  that  all  the  evidence  has  been  included.  If 
it  does  so  certify,  the  respondent  must  look  to  it  that 
nothing  which  he  deems  essential  is  omitted;  but  if  it 
does  not  so  certify,  he  is  not  in  fault  for  supposing  that 
questions  of  law  only  are  intended  to  be  reviewed,  and 
omitting  to  load  the  case  with  needless  proof.  If  there 
is  no  such  certificate,  the  general  term  cannot  review  the 
questions  of  fact.  {Porter  v.  Smith,  107  N.  Y.  531). 
Where  the  appellant  claims  that  a  particular  finding  of 
fact  is  without  evidence  to  support  it,  and  has  excepted 
to  it  as  permitted  by  section  nine  hundred  and  ninety- 
three  of  the  Code,  he  thereby  presents  for  review  only  a 
question  of  law;  and  it  is  not  necessary  to  state  in  the 
case  that  all  the  evidence  bearing  upon  such  fact  is  set 
forth.  {Spence  v.  Chamlers,  39  Hun,  193).  The  ques- 
tion whether  the  verdict  or  finding  is  against  evidence, 
may  be  raised  without  exception.  {Mutual  Gas  L.  Co. 
V.  Mayor,  etc.,  9  Hun,  706).  If  the  appellant  does  not 
desire  to  review  the  facts,  but  only  the  rulings  of  law 
made  upon  the  trial,  the  case  should  not  contain  all  the 
evidence;  but  only  so  much  as  is  necessary  to  present 
the  questions  of  law  sought  to  be  raised.  (Gen.  Eule^ 
34;  Marclcwald  v.  Oceanic  St.  Nav.  Co.,  8  Hun,  547).  It 
devolves  upon  the  appellant  to  see  that  the  questions 
raised  by  him  to  the  rulings  made,  are  clearly  and  cor- 
rectly stated.  {Jewell  v.  Tan  Steenhurg,  58  N,  Y.  85). 
But  if,  in  preparing  the  case,  he  omits  to  insert  any  evi- 
dence which  is  necessary  to  sustain  the  ruling;  the 
respondent  should  see  that  it  is  sup]Dlied  by  amendment. 
It  must  appear  affirmatively  in  the  case  that  the  question 
was  raised,  and  the  ruling  made,  and  the  exception  taken. 
{PritcliardY.  Hirt,  39  Hun,  378j.  The  ruling  cannot  be  re- 
viewed unless  the  exception  appears  to  have  been  actually 
taken.  {Carey  y.  Carey,  4  Daly,  270;  Briggs  v.  Waldron, 
83  N.  Y.  582).  Exceptions  taken  by  the  respondent 
should  not  appear  in  the  case,  except  sometimes  in  pecu- 
liar cases;  and  then  it  is  in  the  discretion  of  the  judge 
settling  the  case  whether  or  not  to  permit  them  to 
appear.  {Dabney  v.  Stevens,  10  Abb.  Pr.  N.  S.  39).  If 
the  appellant  has  made  an  offer  of  evidence  which  was 
excluded,  and  exception  was  taken  to  the*  ruling  he  has 
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a  right  to  have  it  appear  in  the  case,  in  order  that  the 
ruling  may  be  reviewed.  If  it  has  been  omitted  or 
stricken  out,  a  refusal  to  have  the  case  resettled  so  that 
it  may  appear,  is  appealable  to  the  general  term. 
{(Reason  v.  Smith,  34  Hun,  547).  Where  the  appellant 
desires  to  review  a  denial  of  a  motion  to  postpone  a  case; 
he  should  insert  in  the  case  the  affidavits  upon  which  the 
motion  was  made.  {Oallaudet  v.  Sieinmetz,  45  Super.  239). 
The  judge's  charge  should  not  be  inserted  in  the  case, 
unless  exceptions  were  taken  to  it.  {Shook  v.  O Neil,  1 
Law  Bull.  38).  Remarks  of  counsel  in  summing  up,  are 
no  part  of  the  case,  where  the  attention  of  the  court  was 
not  called  to  them,  and  no  exception  was  taken  to  them. 
{Klein  v.  Second  Ave.  R.  It.  Go.  63  Sujier.  531).  Where 
the  trial  was  had  before  a  court  or  a  referee,  it  \a  not 
necessary  to  insert  his  decision  or  report  in  the  case;  that 
is  a  part  of  the  judgment  roll  to  which  the  case  has 
to  be  annexed;  but  where  requests  for  findings  have 
been  made,  which  have  been  passed  upon,  and  excep- 
tions have  been  taken  to  such  rulings;  the  requests, 
rulings  and  exceptions  should  be  inserted  in  the  case; 
for  they  are  not  attached  to  the  judgment  roll.  If  the 
respondent  deems  it  necessary  that  his  requests  for  find- 
ings should  be  inserted  in  the  case,  he  should  propose 
them  by  amendment.  The  opinion  of  the  court  below  is 
no  part  of  the  case,  although  it  is  required  to  be  printed 
with  the  appeal  papers.     (Gen.  Rule,  41). 

The  case  should  be  folioed,  and  the  lines  in  each  folio 
numbered.  The  numbering  of  the  lines  of  each  copy 
served  must  correspond  with  the  original.  (Gen.  Rule, 
32). 

Sec.  3.  WSiea  it  must  be  served. 

Whenever  it  shall  be  necessary  to  make  a  case,  or  a 
case  and  exceptions,  or  a  case  containing  exceptions,  the 
same  shall  be  made  and  a  copy  thereof  be  served  on  the 
opposite  party  within  the  following  times: 

If  the  trial  was  before  the  court  or  a  referee  (including 
trials  by  a  jury  of  one  or  more  specific  questions  of  fact, 
in  an  action  triable  by  the  court),  within  ten  days  after 
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service  of  a  copy  of  the  decision  or  report,  and  of  writ- 
ten notice  of  the  entry  of  judgment  thereon. 

In  the  surrogate's  court,  within  ten  days  after  service 
of  a  copy  of  the  decree  or  order,  and  notice  of  the  entry 
thereof. 

If  the  trial  was  before  a  jury,  within  ten  days  after  the 
trial,  or  within  ten  days  after  notice  of  the  decision  of  a 
motion  for  a  new  trial,  if  such  motion  be  made  and  be 
not  denied  at  the  time  of  trial,  or  within  ten  days  after 
notice  of  the  entry  of  judgment  under  section  eleven 
hundred  and  eighty -five  of  the  Code.     (Gen.  Rule,  32). 

To  hmit  the  time  for  serving  a  case,  the  respondent 
must  serve  not  only  a  copy  of  the  report  or  decision  and 
notice  of  its  filing,  but  also  written  notice  of  the  entry 
of  judgment  upon  it.  Each  must  be  served  before  the 
time  within  which  the  case  must  be  made  commences  to 
run.  {French  y.  Powers,  80  N.  Y.  146;  Schwarz  v.  Web- 
ber, 103  N.  Y.  658).  If  a  party  omits  to  make  a  case 
within  the  time  limited,  he  is  deemed  to  have  waived 
his  right  thereto  (Gen.  Rule,  33).  The  time  to  make  a 
case  may  be  extended.  As  to  the  extension  of  time  to 
make  a  case,  see  Vol.  I,  pages  227,  228. 

After  the  case  has  been  finally  settled,  the  court  may 
allow  an  amendment  of  it,  in  certain  circumstances. 
That  subject  wiU  be  found  treated  of  in  Vol.  I,  page 
643. 

ARTICLE  II. 

AMENDMENTS   TO    THE   CASE. 

The  party  served,  may  within  ten  days  thereafter  pro- 
pose amendments  to  the  case,  and  serve  a  copy  of  them 
on  the  party  proposing  the  case  or  exceptions.  Each 
amendment  should  refer  distinctly  to  the  foUo  or  page, 
and  the  numbered  line  of  the  case,  and  point  out  pre- 
cisely each  proposed  alteration.  It  should  be  made  on 
separate  paper  and  a  copy  should  be  served  on  the  party 
who  served  the  case.  {Stuart  v.  Binsse,  4  Bosw.  616). 
The  party  proposing  amendments,  cannot  submit  as  an 
amendment  to  the  case  an  entire  new  case,  without  leave 
of  the  court.     {Stuart  v.  Binsse,  supra).     But  where  the 
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proposed  case  is  so  incorrect  as  to  require  to  be  entirely 
changed  to  make  it  true,  an  amendment  proposing  an 
entire  case  is  proper ;  and  it  may  be  considei'ed  and 
allowed  in  the  discretion  of  the  judge  who  settles  the 
case.  {Tyng  v.  Marsh,  51  How.  Pr.  465).  If  the  party 
making  the  case  has  omitted  evidence  necessary  to  show 
that  the  findijig  or  ruling  excepted  to  is  correct,  it  is  the 
duty  of  the  adverse  party  proposing  the  amendments  to 
see  that  such  evidence  is  inserted  by  amendment.  (Per- 
kins  V.  Hill,  56  N.  Y.,  87). 

ARTICLE  III. 

SETTLING  AND  FILING  CASE. 

SECTION. 

1.  Settling  the  case. 

2.  Resettlement. 

3.  Filing. 

Sec.  1.  Settling  the  case. 

The  party  upon  whom  the  amendments  are  served 
may  within  four  days  after  their  service,  serve  on  the 
opposite  party  a  notice  that  the  case  and  exceptions, 
with  the  proposed  amendments  will  be  submitted  at  a 
time  and  place  to  be  specified  in  the  notice,  to  the  judge 
or  officer  before  whom  the  cause  was  tried,  for  settlement. 
The  time  for  settling  the  case  must  be  specified  in  the 
notice.  (Gen.  Eule,  32).  If  the  judge  before  whom  the 
case  was  tried  is  out  of  office,  he  may  settle  the  case  or 
exceptions  in  an  action  which  was  tried  before  him  while 
he  was  in  office.  (Co.  Civ.  Proc.  §  25).  Where  justices 
of  the  superior  court  or  court  of  common  pleas  have  been 
designated  to  hold  circuits  in  the  city  of  New  York,  cases 
upon  the  trial  of  which  they  presided  must  be  settled  be- 
fore them  (Co.  Civ.  Proc.  §  236);  and  the  same  rule 
applies  as  to  justices  of  the  city  court  of  Brooklyn  who 
have  been  designated  to  hold  circuits  and  special  terms  of 
the  suprem^e  court  in  the  county  of  Kings.  (Laws,  1881, 
chap.  10).  If  there  were  more  than  one  referee  before 
whom  the  case  was  tried,  a  majority  of  them  may 
settle  the  case;  but  all  must  have  notice  of  the  meet- 
60 
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ing  for  that  purpose.  {Fielden  v.  Lahens,  14  Abb.  Pr. 
48).  The  referee  may  be  compelled  by  mandamus  to 
settle  a  case.  {People  v.  Baker,  35  Barb.  105)  If  the 
judge  or  referee  before  whom  the  case  was  tried  has 
died,  the  proper  course  is  to  apply  to  the  court  at  special 
term  on  motion  to  have  the  case  settled.  {Morse  v. 
Evans,  6  How.  Pr.  445).  Upon  such  a  motion,  the  court 
wUl  make  an  order  directing  the  manner  in  which  the 
case  shall  be  settled.  The  usual  practice  is  to  direct  the 
settlement  to  be  before  one  of  the  justices  of  the  court. 

Whenever  amendments  are  proposed  to  a  case  and 
exceptions,  the  party  proposing  such  case  or  exceptions 
shall,  before  submitting  the  same  to  the  justice,  surro- 
gate or  referee  for  settlement,  mark  upon  the  several 
amendments  his  proposed  allowance  or  disallowance 
thereof,  and  shall  have  plainly  marked  thereon,  and  also 
upon  the  stenographer's  minutes,  the  parts  to  which  the 
proposed  amendments  are  applicable,  together  with  the 
number  of  the  amendment.  And  if  the  party  proposing 
the  amendments  claims  that  the  case  should  be  made  to 
conform  to  the  minutes  of  the  stenographer,  he  must 
refer  at  the  end  of  each  amendment  to  the  proper  page 
of  such  minutes.  The  justice,  surrogate  or  referee  shall 
thereupon  correct  and  settle  the  case.     (Gen.  Eule,  32). 

The  case  should  be  settled  so  as  to  represent  the  pre- 
cise truth  of  what  occurred  upon  the  trial.  If  any  dis- 
pute arises  as  to  the  evidence,  the  minutes  of  the  official 
stenographer  must  control.  {Nelson  v.  N.  Y.  &  N.  H. 
B.  B.  Co.,  1  Law  Bull.  15). 

The  officer  settling  the  case  must  strike  out  aU  evi- 
dence and  other  matters  which  have  not  necessarily  been 
inserted.  If  it  is  claimed  by  either  party  that  any  par- 
ticular testimony  should  be  in  haec  verba  the  officer  set- 
tling the  case  shall  determine  whether  or  not  a  proper 
presentation  of  the  case  requires  it  to  be  so  stated.  And 
if  it  does,  he  may  permit  the  case  to  be  made  accord- 
ingly.    (Gen.  Eule,  34). 

After  the  case  has  been  settled,  it  is  engrossed  as  set- 
tled; and  the  judge  or  referee  certifies  it  and  orders  it  to 
be  filed.  The  rule  requires  that  the  certificate  shall  also 
direct  that  it  be  annexed  to  the  judgment  roll.     (Gen. 
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Hule,  35).  An  order,  however,  that  the  case  be  filed,  is 
equivalent  to  an  order  that  it  be  annexed  to  the  judg- 
ment roll.  {Ward  v.  Central  Park  R.  B.  Co.,  2  Swe. 
701).  The  original  case  and  amendments  as  settled 
should  also  be  filed  with  the  engrossed  copy  of  the  case. 
{Parker  v.  Lmk,  26  How.  Pr.  3T5).  It  is  not  always 
customary  to  require  the  party  making  the  case  to  en- 
gross it;  but  it  is  usual  for  the  parties  to  stipulate  that 
the  case  as  settled  may  be  printed;  and  that  the  certifi- 
cate may  be  made  upon  a  copy  after  the  case  has  been 
printed.  An  appeal  will  not  be  heard  unless  the  case 
has  been  certified,  and  ordered  to  be  filed  by  the  judge 
or  referee  {McNish  v.  Bowers,  30  Hun,  21i);  but  if 
the  general  term  has  heard  the  appeal  upon  a  case  not 
certified  by  the  justice,  the  court  of  appeals  will  hear 
the  case  upon  appeal  without  regard  to  the  lack  of  a 
certificate.     {Beese  v.  Boese,  92  N.  Y.  632). 

Sec.  2 .  Resettlement. 

If  it  appears  that  the  case  was  not  settled  according 
to  the  facts,  the  court  will  send  it  back  for  a  resettle- 
ment. A  mandamus  to  the  oflBcer  before  whom  the 
action  was  tried  will  lie  to  compel  a  resettlement  of  the 
case;  but  the  proper  practice  is  to  move  at  special  term 
for  an  order  to  send  the  case  back  to  him  for  resettle- 
ment; and  not  to  apply  in  the  first  instance  for  a  man- 
damus. {Delevan  v.  Boardman,  5  Wend.  132).  A 
motion  for  a  resettlement  should  be  made  upon  afiidavits 
showing  what  took  place  upon  the  trial;  and  showing 
clearly  the  errors  claimed  to  have  taken  place  upon  the 
settlement  of  the  case.  (  WhWbecky.  Waine,  8  How.  Pr. 
433).  The  motion  must  be  made  at  special  term, 
although  the  case  is  pending  at  general  term,  or  in  the 
court  of  appeals.  ( Whitheck  v.  Waine,  supra).  It  was 
held  in  the  earlier  cases  that  the  order  for  the  resettle- 
ment of  a  case  might  be  made,  although  the  action  was 
pending  in  the  court  of  appeals,  before  the  record  was 
remitted  from  that  court  {Whitbeck  v.  Wai7ie,  supra); 
but  it  is  doubtful  whether  this  is  now  the  rule.  The  rule 
is  believed  to  be  that  if  the  action  is  pending  in  the  court 
of  appeals,  it  must  be  sent  back  by  the  court  of  appeals 
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to  the  inferior  court  before  a  motion  can  be  made  in  that 
court  for  a  resettlement,  or  correction  of  the  case. 
{Adams  v.  Bus7i,  2  Abb.  Pr.  N.  S.  118).  The  usual 
practice  is  to  move  in  the  court  of  appeals  to  send 
back  the  case  to  the  inferior  court,  to  enable  the  motion 
to  be  made  for  the  resettlement.  Such  relief  will  be 
granted  ordinarily;  but  not  after  the  decision  of  the 
appeal.  {Fish  v.  Wood,  2  Abb.  Pr.  419).  The  case  can- 
not be  corrected  by  the  court  at  general  term,  but  a  mo- 
tion for  the  correction  of  it  must  be  made  at  the  special 
term.  {Porter  v.  Paries,  2  Hun,  675).  If  the  steno- 
grapher has  failed  to  note  an  exception  which  was 
actually  taken,  and  the  case  has  been  settled  according 
to  his  notes,  the  remedy  is  to  move  for  a  resettlement. 
{Toner  v.  Mayor,  etc.,  1  Abb.  N.  C.  302).  An  order  de- 
nying a  motion  to  resettle  a  case  is  appealable  to  the 
general  term  {Oleason  v.  Smith,  34  Hun,  547);  but 
where  an  order  for  a  resettlement  of  a  case  has  been 
made,  it  seems  that  an  appeal  will  not  be  entertained. 
{Klein  v.  Second  Ave.  B.  H.  Co.,  63  Super.  631). 

Sec.  3.  Filing. 

Where  a  party  makes  a  case  or  exceptions,  he  shall 
procure  the  same  to  be  filed  within  ten  days  after  the 
same  shall  be  settled,  and  signed,  or  ordered  to  be  filed, 
or  it  shall  be  deemed  abandoned  unless  the  time  is  ex- 
tended by  order.  No  case  or  exceptions  to  be  annexed 
to  the  judgment  roll  shall  hereafter  be  filed  by  the  clerk 
of  the  court,  unless  the  same  is  so  ordered  by  the  judge 
or  referee  who  tried  the  cause.     (Gen.  Eule,  35). 

In  the  fourth  and  fifth  departments,  the  case  must  be 
filed  before  the  court  will  put  the  cause  on  the  calendar 
of  the  general  term  ;  and  the  fact  of  the  fifing  must  be 
shown  by  affidavit,  specifying  the  time  and  place  of  such 
filing,  which  must  accompany  the  note  of  issue  filed 
with  the  clerk.  (Hun's  Eules  (1888)  pp.  295,  299).  The 
time  of  filing  the  case  may  be  extended  by  the  court, 
although  it  has  expired.  {Strong  v.  Hardenhurgh,  2& 
How.  Pr.  438). 

On  filing  affidavit  that  such  case  or  exceptions. 
has  not  been  filed,  and  showing  the  time  of  the  settle- 
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ment  thereof,  and  the  date  of  such  order,  and  that  more 
than  ten  days  have  elapsed  from  the  time  of  such  order, 
or  from  the  expiration  of  the  time  to  which  it  was  ex- 
tended, an  order  of  course  may  be  entered,  declaring  the 
same  abandoned,  and  the  party  may  proceed  as  if  no 
case  or  exceptions  had  been  made.    (Gen.  Eule,  35). 

ARTICLE  IV. 

EFFECT  OF  FAILURE  TO  SERVE  CASE. 

If  the  party  shall  omit  to  make  a  case  within  the  time 
hmited  by  rule  thirty-two,  he  shall  be  deemed  to  have 
waived  his  right  thereto  ;  and  when  a  case  is  made,  and 
the  parties  shall  omit,  within  the  several  times  limited 
by  said  rule,  the  one  party  to  propose  amendments,  and 
the  other  to  notify  an  appearance  before  the  justice,  sur- 
rogate or  referee,  they  shall  respectively  be  deemed,  the 
former  to  have  agreed  to  the  case  as  proposed,  and  the 
latter  to  have  agreed  to  the  amendments  as  proposed. 
(Gen.  Eule,  33). 

The  only  effect  of  failure  to  serve  a  case  is  to  compel 
the  party  to  argue  his  appeal  upon  the  judgment  roll 
and  the  exceptions  contained  in  it,  if  there  are  any. 
(Berger  v.  Dubernet,  T  Eobt.  1). 
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ARTICLE  I. 

IN  WHAT  CASES  IT  SHOULD  BE  MADE. 

If  the  unsuccessful  party  desires  to  review  the  pro- 
ceedings upon  a  trial,  he  may  do  so,  either  by  appeal,  or 
by  a  motion  for  a  new  trial.  Upon  an  appeal  from  the 
judgment,  where  the  trial  was  by  the  court,  or  by  a  re- 
feree, the  apjjellate  court  may  review  both  the  facts  and 
the  conclusions  of  law;  but  after  the  verdict  of  a  jury,  an 
appeal  from  the  judgment  can  be  taken  only  on  ques- 
tions of  law.  (Co.  Civ.  Proc.  §  1346).  If  after  a  verdict, 
the  unsuccessful  party  desires  to  raise  the  question  that 
the  verdict  is  against  evidence,  or  that  the  damages  are 
excessive,  or  too  small,  he  must  do  so  by  a  motion  for  a 
new  trial,  upon  which  such  questions  may  be  raised  j 
and  unless  such  a  motion  is  made,  the  general  term  can- 
not consider  those  questions.  {Del  Oenovese  v.  Mayor, 
etc.,  14  N.  Y.  S.  Rep.  197;  TJiird  Ave.  R.  H.  Co.  v. 
EUing,  100  N.  Y.  98).     Whatever  may  have  been  the 
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mode  of  trial,  if  it  is  claifned  that  the  unsuccessful  party 
was  improperly  forced  to  trial,  or  that  there  was  any 
irregularity  upon  the  trial,  or  that  he  was  surprised  by 
the  proceedings  at  the  trial,  or  that  since  the  trial  he  has 
discovered  new  evidence,  which  would  have  changed  the 
result,  the  only  way  in  which  he  can  raise  any  such 
question,  is  by  a  motion  for  a  new  trial.  Where  specific 
questions  of  fact  have  been  tried  by  a  jury,  the  remedy 
for  any  error  in  the  findings  of  fact,  is  by  a  motion  for  a 
new  trial.  (Co.  Civ.  Proc.  §  1003).  So  where  a  reference 
has  been  made  to  a  referee  to  report  upon  one  or  more 
specific  questions  of  fact,  involved  in  the  issue,  a  motion 
for  a  new  trial  must  be  made  at  the  special  term.  (Co. 
Civ.  Proc.  §  1004).  The  fact  that  a  judgment  has  been 
entered,  and  that  supplementary  proceedings  have  been 
taken  to  collect  it,  or  otherwise  to  enforce  it,  does  not 
prejudice  a  subsequent  motion  for  a  new  trial.  (Co.  Civ. 
Proc.  §  1005;  Tracey  v.  Altmyer,  46  IST.  Y.  598). 

The  tajiing  of  an  exception,  upon  a  trial  by  a  jury,  or 
the  statement  thereof  in  a  case,  as  prescribed  in  this 
article,  does  not  prejudice  a  motion  for  a  new  trial,  on 
the  ground  that  the  verdict  was  contrary  to  evidence; 
but  such  a  motion  may  be  made,  before  or  after  the  hear- 
ing of  the  exception;  or,  in  the  discretion  of  the  court 
before  which  the  exception  is  heard,  at  the  time  of  the 
hearing.     (Co.  Civ.  Proc.  §  1006). 

Where  a  surrogate  has  ordered  a  trial  by  jury  of  a 
controverted  question  of  fact  arising  in  his  court,  the 
verdict  of  the  jury  can  be  reviewed  in  the  first  instance 
only  upon  a  motion  for  a  new  trial.  (Co.  Civ.  Proc.  §§ 
2547,  2548). 

ARTICLE  n. 

BRINGING  ON  THE  MOTION. 

SECTION. 

1.  Where  it  may  be  made. 

2.  What  notice  must  be  given. 

Sec.  1.  Wbere  it  may  be  made. 

A  motion  for  a  new  trial  upon  the  judge's  minutes, 
can  only  be  made  at  the  same  term  at  which  the  verdict- 
was  rendered.     (Co.  Civ.  Proc.  §  999).     Where  except- 
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ions  have  been  ordered  to  be  heard  at  the  general  term, 
the  motion  for  a  new  trial  upon  the  exceptions  can,  of 
course,  only  be  heard  at  that  term.  (Co.  Civ.  Proc.  § 
1000).  Where  the  trial  was  by  the  court,  or  by  a  referee, 
and  an  interlocutory  judgment  has  been  entered,  a  mo- 
tion for  a  new  trial  upon  one  or  more  exceptions  taken 
during  the  trial,  may  be  made  at  the  general  term,  after 
the  entry  of  the  interlocutory  judgment,  and  before  the 
commencement  of  the  hearing  which  is  ordered,  prelim- 
inary to  final  judgment.     (Co.  Civ.  Proc.  §  1001). 

In  any  other  case  than  those  specified  above,  a  motion 
for  a  new  trial  must  be  made  at  the  special  term.  (Co. 
Civ.  Proc.  §  1002).  Where  a  controverted  question  of 
fact  arising  in  a  surrogate's  court  has  been  tried  by  a 
jury,  pursuant  to  section  twenty -five  hundred  and  forty- 
seven  of  the  Code,  the  motion  for  a  new  trial  may  be 
made  before  the  surrogate,  or  before  the  court  in  which 
the  trial  took  place ;  and  if  it  is  made  in  the  latter 
court,  it  must  be  made  at  a  special  term,  or  before  the 
judge  who  presided  at  the  trial,  upon  his  minutes.  (Co. 
Civ.  Proc.  §  2548).  Where  the  motion  for  a  new  trial  is 
founded  upon  an  allegation  of  error  in  the  findings  of 
fact,  or  in  the  rulings  of  law  made  by  the  judge  upon 
the  trial,  it  cannot  be  made,  unless  notice  therefor  be 
given,  before  the  expiration  of  the  time  within  which  an 
appeal  can  be  taken  from  the  judgment.  (Co.  Civ.  Proc. 
§  1002  ;  Forstman  v.  Schulting,  38  Hun,  482).  A  mo- 
tion for  a  new  trial  cannot  be  made  at  special  term, 
while  an  order  that  exceptions  be  heard  in  the  first  in- 
stance at  the  general  term,  is  stiU  in  force.  {Price  v. 
Keyes,  1  Hun,  lYY). 

Sec.  2.  What  notice  must  be  given. 

When  a  motion  for  a  new  trial  is  made  upon  the 
judge's  minutes,  if  it  is  brought  on  at  the  rendition  of 
the  verdict,  no  formal  notice  of  motion  need  be  given. 
{Pharis  v.  Gere,  107  N.  Y.  231,  233).  Although  the  mo- 
tion for  a  new  trial  is  not  made  upon  the  rendition  of 
the  verdict,  it  is  not  customary  to  require  a  formal 
notice  before  bringing  on  the  motion.  The  usual  prac- 
tice is  to  procure  the  attendance  of  the  opposing  counsel, 


MOTION   FOR  NEW   TRIAL.  401 

and  then  make  the  motion  ;  or  arrange  a  time  for  the 
hearing  ;  but  it  is  proper,  if  not  necessary,  that  a  party 
desiring  to  make  a  motion  upon  the  judge's  minutes, 
should  obtain  an  order  to  show  cause  why  a  new  trial 
should  not  be  granted,  returnable  at  the  same  terra  ; 
and  upon  the  return  of  the  order,  the  motion  may  be 
made.  Where  a  motion  for  a  new  trial  is  made  at  a 
special  term,  the  usual  eight  days  notice  of  motion  must 
be  given.  If  a  motion  is  made  upon  a  case,  it  should  be 
put  upon  the  calendar  of  the  special  term. 

ARTICLE  III. 


The  judge,  presiding  at  a  trial  by  a  jury,  may,  in  his 
discretion,  entertain  a  motion,  made  upon  his  minutes, 
at  the  same  term,  to  set  aside  the  verdict  and  grant  a 
new  trial,  upon  exceptions;  or  because  the  verdict  is  for 
excessive  or  insufficient  damages;  or  otherwise  contrary 
to  the  evidence,  or  contrary  to  law.  If  an  appeal  is 
taken  from  the  order,  made  upon  the  motion,  it  must  be 
heard,  upon  a  case,  prepared  and  settled  in  the  usual 
manner.     (Co.  Civ.  Proc.  §  999). 

A  motion  for  a  new  trial  upon  the  judge's  minutes 
may  also  be  made  after  a  trial  by  jury  of  one  or  more 
specific  questions  of  fact,  arising  upon  the  issues.  (Co. 
Civ.  Proc.  §  1003). 

The  notes  of  an  official  stenographer,  or  assistant  ste- 
nographer, taken  at  a  trial,  when  written  out  at  length 
may  be  treated,  in  the  discretion  of  the  judge,  as  min- 
utes of  the  judge  upon  the  trial,  for  the  purposes  of  this 
article.     (Co.  Civ.  Proc.  §  lOOY). 

The  right  to  make  a  motion  for  a  new  trial  upon  the 
judge's  minutes,  is  given  by  the  statute.  It  did  not  exist 
at  common  law  Whether  the  judge  will  hear  a  motion 
upon  his  minutes,  is  entirely  within  his  discretion.  It 
has  been  frequently  said  that,  that  remedy  should  be  re- 
sorted to  only  in  plain  cases,  where  the  error  is  manifest; 
and  that  where  the  questions  arising  are  doubtful,  or 
coiilplicated,  the  party  desiring  to  move  for  a  new  trial, 
51 
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should  move  upon  a  case.  {Hinman  v.  Stillwell,  34 
Hun,  178).  A  motion  upon  the  minutes  under  this  sec- 
tion, may  be  made  after  the  trial  of  an  action  in  th& 
county  court,  whether  originally  brought  in  that  court, 
or  brought  there  by  an  appeal  from  a  justice's  court. 
{Kenner  v.  Morrison,  12  Hun,  204;  Hinman  v.  Stillwell, 
supra).  Such  a  motion  cannot  be  made  unless  there  has 
been  a  verdict.  If  the  complaint  has  been  dismissed,  or 
the  plaintiff  is  nonsuited,  a  motion  for  a  new  trial  can- 
not properly  be  made  upon  the  minutes.  {First  Nat. 
Bh.  V.  Clark,  3  N.  Y.  S.  Rep.  438;  Seely  v.  N.  Y.  C.  & 
H.  R.  B.  R.  Co.,  25  Hun,  280).  The  court  has  no 
power  to  hear  a  motion  under  this  section,  after  an 
adjournment  of  the  term  at  which  the  cause  was 
tried  {Ibbotson  v.  King,  42  Super.  207);  but  where 
the  motion  is  brought  on  at  the  term,  it  is  not 
unusual  to  direct  that  it  be  considered  as  submitted  at 
the  term  at  which  it  is  made,  and  that  a  time  subse- 
quent to  the  term,  be  fixed  for  the  formal  hearing  and 
argument,  or  for  the  submission  of  briefs.  If  the  mo- 
tion is  made  at  a  later  term,  by  consent,  the  court  has 
jurisdiction  to  hear  it;  the  making  of  the  motion  at  that 
time,  is  only  an  irregularity.  {Courtney  v.  Baker,  60 
'N.  Y.  1).  A  motion  upon  the  judge's  minutes  can  only 
be  made  upon  the  grounds  stated  in  the  Code.  {Belaney 
V.  Brett,  51  N.  Y.  78).  The  counsel  must  specify  the 
grounds  at  the  time  the  motion  is  made.  {De  Luce  v. 
Kelly,  f)  Wkly.  Dig.  32).  If  no  grounds  of  the  motion 
are  stated,  no  question  is  raised  by  an  appeal  from  an 
order  denying  the  motion.  {Cray  v.  N.  Y.  Floating 
Elev.  Co.,  18  Wkly.  Dig.  140).  Where  the  court  has 
improperly  heard  a  motion  for  a  new  trial  on  the  min- 
utes, and  denied  it,  and  an  appeal  from  its  order  is  pend- 
ing, it  may,  although  the  appeal  is  pending,  vacate  the 
order  denying  a  new  trial.  {First  Nat.  BTc.  v.  Clark, 
3  N.  Y.  S.  Rep  438).  Where  a  formal  motion  for  a  new 
trial  on  the  minutes  has  been  made  and  denied,  and  an 
appeal  taken,  the  judge  who  heard  the  motion  may, 
before  the  argument,  hear  another  motion  for  a  new  tiial, 
upon  a  case  and  exceptions.  {Schmidt  v.  Cohn,  12  Daly,. 
134). 
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ARTICLE  IV. 

MOTION  FOE  NEW   TRIAL,    FOR   REASONS    WHICH   DO   NOT 
APPEAR  ON  THE  RECORD. 

SECTION. 

1.  When  it  may  be  made. 

2.  For  irregularity. 
3    For  surprise. 

4.  For  newly  discovered  evidence. 

Sec.  1.  When  it  may  be  made. 

The  grqunds  upon  which  a  motion  for  a  new  trial,  for 
the  reasons  stated  in  this  article,  may  be  made,  are  irreg- 
ularity, surprise,  and  newly  discovered  evidence.  When 
the  motion  is  made  upon  the  ground  of  irregularity  or 
surprise,  it  is  not  necessary  to  make  a  case.  (Co.  Civ. 
Pro.  §  998).  But  the  party  making  the  motion,  is  at  lib- 
erty to  make  a  case  if  he  sees  fit  to  do  so.  {Paulitsch 
V.  N.  T.  a  &  H.  R.  B.  a.  Co.  50  Super.  241).  A 
motion  for  a  new  trial  upon  the  grounds  stated  in  this 
article,  must  always  be  made  at  special  term.  {Newhall 
V.  Appleton,  46  Super.  6;  KnicTcerhocker  Ice  Go.  v.  Mayor, 
etc.,  3  Law  Bull.  6). 

Sec.  2.  For  irregularity 

Sub-division  1. — Misconduct  of  the  Jury. 
Where  a  juror  during  the  trial,  has  been  guilty  of  any 
misconduct;  such  as  talking  with  persons  concerning  the 
character  or  conduct  of  one  of  the  parties  {Sparks  v. 
Wakeley,  7  Wkly.  Dig.  80);  or  listens  to  statements 
about  the  credibility  of  witnesses  {Nesmith  v.  Clinton  F. 
Ins.  Co.,  8  Abb.  Pr.  141);  or  is  labored  with  in  such  a 
way  that  it  is  fair  to  suppose  or  infer  that  his  verdict 
might  have  been  influenced  {Ayres  v.  Village  of  Ham- 
mondsport,  11  N.  Y.  S.  Eep.  706);  it  will  be  ground  for 
granting  a  new  trial,  although  there  is  no  evidence  to 
show  that  in  fact,  the  misbehavior  did  influence  the  ver- 
dict. {O'Brien  v.  Merchants'  F.  Ins.  Co.,  38  Super.  482). 
The  rule  in  all  such  cases  is  that  where  any  such  mis- 
conduct appears,  and  there  is  any  reason  to  suspect,  that 
it  may  have  had  an  influence  upon  the  final  verdict,  it 
will  be  sufficient  ground  for  the  granting  of  a  new  trial; 
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and  if  such  irregularity  did  not  influence  the  verdict,  it 
is  the  duty  of  the  successful  party  to  make  that  fact  ap- 
pear. {0''Brien  v.  Merchants'  F.  Ins.  Co.  supra).  A 
new  trial  will  not  be  granted  for  any  such  irregularity, 
where  the  party  complaining,  knew  of  the  irregularitj- 
before  the  jury  was  impanelled,  or  learned  of  it  during 
the  trial,  and  made  no  complaint,  or  expressly  waived  it. 
{Ay res  v  Village  of  Hammondsport,  supra;  Oale  v. 
N.  Y.  C.  &  H.  B.  B.  B.  Co.,  13  Hun,  1).  Where  the 
jurors  ■  while  deliberating,  had  in  their  possession, 
and  read  the  minutes  of  the  judge,  taken  upon  the 
trial  {Mitchell  v.  Carter,  14  Hun,  448);  or  were  given 
a  paper  not  in  evidence,  which  contained  sug- 
gestions and  criticisms,  in  reference  to  the  subject  of 
the  litigation  {O'Brien  v.  Merchants'  F.  Ins.  Co.  38  Su 
per.  482) ;  or  in  a  libel  suit,  received  a  printed  copy  of  the 
libelous  articles,  without  leave  of  the  court  {Sanderson 
V.  Bowen,  4  T.  &  C.  675;  2  Hun,  153);  it  will  be  sufficient 
reason  for  granting  a  new  trial.  But  a  new  trial  will 
not  be  granted  for  such  irregularity,  where  it  appears 
that  they  did  not  read  the  paper  which  was  given  to 
them  {Booser  v.  Wilson,  2  Law  Bull.  49);  or  where  it  is 
evident,  that  the  verdict  was  not  influenced  or  affected 
by  the  paper  which  was  handed  to  them.  {Dolan  v. 
u3Stna  Ins.  Co.  22  Hun,  396).  In  aU  such  cases,  however 
it  is  the  duty  of  the  successful  party,  who  resists  the  mo- 
tion for  a  new  trial,  to  show  that  the  jury  did  not  read 
the  paper,  or  that  it  had  no  influence  on  their  verdict. 
{O'Brien  v.  Merchants'  F  Ins.  Co.  38  Super.  482).  The 
fact  that  a  juror  takes  a  meal,  after  he  is  impanelled,  at 
the  house  of  the  successful  party,  if  there  is  nothing  said 
in  his  presence  with  reference  to  the  litigation,  is  not  a 
sufficient  ground  for  granting  a  new  trial.  {Johnson  v. 
Loveless,  18  Wkly.  Dig.  49).  The  fact  that  the  jurors, 
or  some  of  them,  while  the  trial  was  pending,  drank 
spirits,  if  not  to  exeess,  or  at  the  invitation  of  one  of  the 
the  parties,  is  not  ground  for  setting  aside  the  verdict. 
{Wilson  V.  Abrahams,  1  Hill,  207).  The  case  of  Brant 
V.  Fowler  (7  Cow.  562),  holding  that  the  mere  drinking 
of  spirits  by  the  jury,  is  ground  for  setting  aside  the  ver- 
dict, is  overruled.     The  fact  that  the  jury  separated, 
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without  leave  of  the  court,  while  deliberating,  if  there  is 
no  evidence  of  other  misconduct,  and  no  probability  that 
any  prejudice  resulted  to  the  unsuccessful  party,  is  not  a 
ground  for  setting  aside  the  verdict.  {Anthony  v.  Smith, 
4  Bosw.  503;  Hager  v.  Hager,  38  Barb.  92).  But  where 
there  is  any  evidence  that  during  their  separation,  there 
was  the  slightest  irregularity,  which  might  have  affected 
the  unsuccessful  party  prejudicially,  as  that  during  the 
separation,  a  juror  heard  some  talk  relating  to  the 
case,  it  will  be  a  sufficient  ground  for  setting  aside  the 
verdict.  {Oliver  v.  First  Presbyterian  Church,  5  Cow. 
283).  Any  agreement  between  the  jurors,  which  makes 
their  verdict  depend  on  chance;  as  where  they  drew  lots 
as  to  what  their  verdict  should  be  ;  or  where  they  agreed 
to  unite  in  a  verdict  for  the  average  of  sums  to  be 
privately  written  down  by  each  ;  or  that  if  nine  agreed 
on  a  verdict,  the  other  three  should  unite  with  them, 
renders  the  verdict  irregular,  and  it  will  be  set  aside  on 
motion.  {People  v.  Barker,  3  Wheeler's  Crim.  Cas.  19). 
Where  the  motion  for  a  new  trial  is  made  for  irregularity 
on  the  part  of  a  juror,  if  it  appears  clearly  that  no  harm 
or  injustice  resulted  from  the  irregularity,  the  motion 
will  be  denied.  {Smith  v.  Thompson,  1  Cow.  221  ;  Wil- 
son V.  Abrahams,  1  Hill,  207). 

Sub-division  2. — Other  irregularities. 

A  failure  to  give  notice  of  trial  is  a  ground  for  grant- 
ing a  new  trial,  if  the  defendant  has  been  misled  by  it ; 
but  a  motion  for  a  new  trial  will  not  be  granted  on  that 
ground,  where  the  defendant  appears  and  makes  a  de- 
fense, or  where  it  is  evident  that  he  was  not  misled  by 
the  failure  to  give  proper  notice.  (3  Wait's  Pr.  39Y). 
Where  one  of  the  jurors  who  sat  upon  the  trial  of  the 
action  was  disqualified  by  reason  of  relationship,  it  is  not 
necessarily  a  ground  for  a  new  trial.  The  party  related 
to  the  juror  must  raise  the  objection  before  the  case  is 
opened  ;  any  other  party  to  the  issue  may  move  for  a 
new  trial  on  that  ground  within  six  months  from  the 
date  of  verdict.  (Co.  Civ.  Proc.  §  1166).  But  a  new  trial 
will  not  be  granted  on  that  ground,  if  it  appears  that  no 
injustice  was  done  by  the  verdict.     {Cole  v.  Van  Keuren, 


406  PEACTICE. 

51  How.  Pr.  451  ;  Hayes  v.  Thompson,  15  Abb.  Pr.  N. 
S.  220).  A  new  trial  will  not  be  granted  because  one 
of  the  jurors  was  not  naturalized,  and  therefore  dis- 
quahfled,  although  the  unsuccessful  party  was  ignorant 
of  it  at  the  time,  unless  it  is  quite  apparent  that 
injustice  has  resulted  from  the  presence  of  such 
person  on  the  jury.  {Bennett  \.  Matthews,  40  How. 
Pr.  428).  A  new  trial  will  be  granted  for  any  misbe- 
havior of  the  prevailing  party  to  the  action,  which  may 
by  any  possibihty  have  affected  the  verdict.  {Reynolds 
V.  Ghamplain  Trans.  Co.  9  How.  Pr.  1;  Wehrum  v. 
Xuhn,  34  Super.  336;  Ayers  v.  Village  of  Hammonds- 
port,  1  N.  Y.  S.  Eep.  706).  Where  the  officer  in  charge 
of  the  jury  is  guilty  of  any  misconduct,  as  in  attempting 
to  procure  a  verdict  by  threats  of  detention;  or  in  mak- 
ing estimates  or  statements  for  the  purpose  of  influenc- 
ing the  verdict,  a  new  trial  will  be  granted.  {Thomas  v. 
Chapman,  45  Barb.  98).  But  a  new  trial  will  not  be 
granted  for  a  mistake,  or  misconduct  of  the  officer  in 
summoning  to  serve  on  the  panel,  one  who  is  not  drawn, 
although  such  person  actually  sat  on  the  trial.  {Bennett 
Matthews,  40  How.  Pr.  428). 

SUB  DrvisroN  3. — papers  used  on  the  motion. 

•A  case  is  not  necessary  on  a  motion  for  a  new  trial  on 
the  ground  of  irregularity  (Co.  Civ.  Proc.  §  998);  but  the 
moving  party  may  make  and  settle  a  case  to  be  used  on 
the  motion,  if  he  desires.  (Section  1,  ante).  If,  how- 
ever, the  motion  is  made  before  a  judge  who  did  not  pre- 
side on  the  trial  of  the  case,  it  is  better  to  make  a  case, 
so  that  whatever  occurred  upon  the  trial  may  be  pre- 
sented in  that  way.  {Nesmith  v.  Clinton  F.  Ins.  Co.  8 
Abb.  Pr.  141).  The  affidavits  used  on  the  motion,  should 
show  clearly  the  irregularity  complained  of.  The  affidav- 
its of  jurors  may  be  read  to  show  the  misconduct  of  the 
successful  party;  as  that  he  approached  them;  or  of  the 
officer  in  charge  of  the  jury,  or  a  third  person  {Thomas 
V.  Chapman,  45  Barb.  98 ;  Ayres  v.  Village  of  Hammonds- 
port,  11  N.  Y.  S.  Rep.  706);  but  the  affidavits  of  the  jurors 
are  not  admissible  upon  a  motion  to  impeach  their  ver- 
dict, by  showing  their  own  misconduct  or  mistake  {Olum 
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V.  Smith,  5  Hill,  560;  Mallach  v.  Ridley,  22  Wkly.  Dig. 
159);  nor  can  the  declarations  or  admissions  of  the 
jurors,  after  the  verdict,  as  to  their  own  misconduct,  be 
read  upon  the  motion;  although  they  are  proven  by  the 
aflfidavits  of  third  persons.  {Mitchell  v.  Carter,  14  Hun, 
448;  Qlurri'v.  Smith,  supra).  Bat  the  affidavits  of  jurors 
will  be  received  to  sustain  their  verdict,  and  to  contradict 
any  misconduct  alleged  against  them;  where  such  mis- 
conduct is  alleged  as  a  ground  for  a  new  trial.  {Dana 
V.  Tucker,  4  John.  487).  The  rule  that  the  affidavits  of 
the  jurors  will  not  be  received  to  impeach  their  verdict, 
is  exclusively  applicable  to  a  common-law  jury;  and  it 
does  not  forbid  the  use  of  the  affidavits  of  arbitrators, 
commissioners,  or  referees.  {Canal  Bank  of  Albany  v. 
Mayor,  etc.,  9  Wend.  244,  254).  Although  the  affidavits 
of  jurors  cannot  be  received  to  show  their  own  miscon- 
duct, yet  they  may  be  received  to  show  that  the  jury 
were  misled,  and  adopted  a  principle  in  estimating  dam- 
ages which  was  not  allowed  by  law  {Sargent  v. , 

6  Cow.  106;  Bx-parte  v.  Caykendoll,  6  Cow.  53);  or  to 
show  that  by  a  mistake,  the  foreman  announced  a  verdict 
different  from  that  which  the  jury  had  actually  agreed 
upon.  {Dalrymple  v.  Williams,  63  IN.  Y.  361).  The 
notice  of  motion  need  not  state  the  irregularity  upon 
which  the  motion  is  based.  {Ayres  v.  Village  of  Ham- 
mondsport,  11  N".  Y.  S.  Eep.  706,  708).  The  affidavits 
must  be  served  with  the  notice  of  motion;  and  the  rules 
laid  down  in  a  previous  volume,  in  regard  to  the  service 
of  papers  upon  motions,  apply  also  to  this  motion.  The 
motion  should  be  made  at  the  earliest  practicable  mo- 
ment after  discovering  the  irregularity. 

£>ec.  3.  For  surprise. 

A  i^arty  is  said  to  be  surprised  on  the  trial,  where 
something  occurred  there  which  he  had  no  reason 
-to  expect;  and  which  without  his  own  fault,  he  was  un- 
prepared to  meet;  and  against  which  he  could  not  have 
protected  himself,  with  due  diligence;  and  which  has 
worked  an  injustice;  such  as  the  sudden  departure  of  his 
witness  from  court;  or  the  unexpected  adverse  testi- 
mony  of    defendant's   witness.      {Craig    v.   Fanning, 
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6  How.  Pr.  836;  Oakley  v.  Sears,  7  Robt.  111).  The 
surprise  which  will  be  a  sufficient  ground  for 
a  motion  for  a  new  trial,  includes  only  matters 
of  facts;  and  it  must  be  sustained  by  affidavits  or 
other  proof  showing  circumstances  which  do  not  appear 
upon  the  trial,  intended  to  establish  that  by  contrivance 
or  design  or  some  unexpected  occurrence,  the  party  mak- 
ing the  application  has  been  prevented  from  bringing 
forward  his  proof  and  trying  the  cause  as  he  may  have 
had  the  abiUty  to  do;  or  that  he  has  been  misled  by  some 
unexpected  circumstance,  first  arising  during  the  pro- 
gress of  the  trial.  {Woolleyv.  Stevens,  17  Wkly.  Dig. 
382).  A  motion  for  a  new  trial  will  not  be  granted  be- 
cause the  party  alleges  that  he  is  surprised  at  the  ruling 
of  the  court  upon  any  question  of  law.  {Anderson  v. 
Market  Nat.  Bk.,  66  How.  Pr.  8;  Giraudat  v.  Korn,  & 
Daly,  406). 

Where  a  witness  has  been  formally  subpoenaed,  and  is 
present  immediately  before  the  case  is  called;  but  de- 
parts without  the  knowledge  of  the  party  who  sub- 
poenaed him,  before  he  can  be  called  as  a  witness,  it  will 
be  a  good  reason  to  grant  a  new  trial  on  the  ground  of 
surprise  {Tilden  v.  Oardinier,  25  Wend.  663);  but  it 
will  not  be  granted  where  the  witness  w^as  not  sub- 
poenaed, but  agreed  to  come  on  a  telegram  being  sent; 
but  did  not  come.  {Gawthrop  v.  Leary,  9  Daly,  353). 
It  is  not  a  reason  for  granting  a  new  trial  on  the  ground 
of  surprise,  that  the  adverse  party  proved  his  case  by  a 
witness  who  was  not  expected  to  be  called;  and  there- 
fore no  preparation  was  made  to  impeach  him  {Beach 
V.  Tooker,  10  How.  Pr.  29 Y);  but  where  a  party  neg- 
lected to  make  preparations  to  impeach  a  witness  whom 
he  might  have  impeached,  because  the  adverse  party 
agreed  not  to  call  him ;  if  the  adverse  party  afterwards 
call  him,  it  is  sufficient  reason  for  granting  a  new  trial. 
{Tyler  v.  Hoornbeck,  48  Barb.  197).  Where  the  adverse 
party  caused  his  opponent  to  suppose  that  he  had  a 
document  which  it  was  necessary  for  the  party  to 
use,  but  he  suppresses  it,  it  is  a  ground  for  a  new 
trial.  {Jackson  v.  Warford,  7  Wend.  62).  Where  a 
party    unexpectedly    discovers    a    defect    in    a    docu- 
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ment,  which  it  is  necessary  that  he  should  use,  just  be- 
fore it  is  offered,  and  which  he  might-  have  remedied, 
had  he  discovered  it  sooner,  it  will  be  a  good  reason  for 
giving  him  a  new  trial,  upon  the  ground  of  surprise. 
{Hoppock  V.  Stone,  49  Barb.  524).  The  fact  that  a  party 
is  surprised  by  the  testimony  introduced  by  his  adversary, 
is  not  usually  a  reason  for  granting  a  new  trial;  although 
a  new  trial  has  been  granted,  where  the  testimony  was 
to  a  fact  which  did  not  exist;  and  which  the  unsuccess- 
ful party  had  no  reason  to  suspect  would  be  testified  to. 

{Sargent  v. ,  5  Cow.  106).     But  a  new  trial  will 

not  be  granted,  on  this  ground,  where  the  testimony  was 
drawn  out  by  his  own  cross-examination.  (Orupe  v. 
Brady,  51  Super.  513).  Wherever  a  party  moves  for  a 
new  trial  on  the  ground  of  surprise,  because  of  defects  in 
his  testimony,  or  the  sudden  departure  of  a  witness,  or 
because  he  is  surprised  by  the  testimony  upoii  the  other 
side;  it  wiU  not  be  granted,  unless  he  has  asked  a  post- 
ponement of  the  trial,  to  enable  him  to  supply  his  defect. 
But,  if  upon  discovering  the  defect  in  his  testimony,  he 
fails  to  move  at  the  trial  for  a  postponement,  or  allows 
the  case  to  go  to  the  jury,  and  is  defeated;  a  new  trial 
will  not  be  granted,  on  the  ground  of  surprise  {Soule  v. 
Oosterhoudt,  20  Wkly  Dig.  67;  Messenger  v.  Fourth  Nat. 
Bk.  6  Daly,  190).  Usually  a  new  trial  will  not  be  granted 
on  this  ground,  where  evidence  was  given  to  sustain  the 
cause  of  action  or  defense  {Farmers^  &  Cit.  Bank  v.  Sher- 
man, 33  N  Y.  69);  or  where  the  party  was  aware  that 
the  testimony  complained  of,  might  be  introduced  {Meakim 
V.  Anderson,  11  Barb.  215);  or  was  guilty  of  laches  in 
making  proper  inquiry  as  to  the  facts.  {Soule  v.  Ooster- 
houdt, supra).  Where  a  party  has  been  misled  by  his 
own  witness  testifying  at  the  trial  to  facts  contrary  to 
what  he  stated  before  the  trial,  it  wiU  be  sufficient 
reason  for  granting  a  new  trial  on  the  ground  of  surprise. 
{Oakley  y. Sears,  7  Robt.  111).  But  a  party  cannot  have 
a  new  trial  on  the  ground  of  surprise,  where  he  did  not 
call  a  witness  who  could  testify  to  a  material  fact,  be- 
cause the  witness,  before  the  trial,  stated  that  he  would 
not  testify  to  that  fact.  In  such  case,  if  he  desire  to 
52 
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prove  the  fact,  he  should  have  put  the  witness  upon  the 
stand  •,  and  if  he  fails  to  do  that,  he  waives  his  right  to 
£i  new  trial,  because  he  has  lost  the  testimony.     {Schultz 
V.  Third  Ave.  Tt.  R.  Co.,  47  Super.  285).     Where  a  party- 
has  been  misled  by  the  conduct  or  statements  of  his  ad- 
versary, by  reason  of  which  he  has  neglected  to  subpoena 
material  witnesses,  or  to  provide  a  document,  which  is 
necessary  for  him  to  use  upon  the  trial,  it  may  be  a 
reason  for  granting  a  new  trial,  on  the  ground  of  sur- 
prise.    {Continental  National  Bank  v.  Adams,  67  Barb. 
318  ;  4  Hun,  666).     A  new  trial  is  not  usually  granted 
upon  these  grounds  for  neglect  of  counsel ;  unless  it  is 
so  gross  as  to  show  that  he  acted  in  bad  faith  towards 
his  client.     {Mallach  v.  Ridley,  22   Wkly.    Dig.   159). 
Nor  will  it  be  granted  for  the  absence  of  counsel,  nor  for 
his  sickness,  unless  it  is  such  as  to  impair  his  faculties. 
{Simmons  v.  Murray,  13  Daly,  477  ;  Hurlbert  v.  Parker, 
5  N.  Y.  S.  Rep.  454).     It  will  never  be  granted  upon  this 
ground,  unless  a  motion  was  made  during  the  trial  to 
postpone  or  suspend  it  for  that  reason.     (Id).     The  gen- 
ral  rule  in  such  cases  is,  that  where  a  party  had  a  full 
.and  complete  opportunity  to  state  his  surprise,  and  the 
situation  in  which  he  was  placed,  before  the  verdict  was 
rendered,  and  he  did  not  do  so,  when  it  was  within  ihe 
-discretion  of  the  court  to  make  an  order  of  some  kind 
relieving  him  ;  but  preferred  to  take  the  chances  of  a 
favorable  verdict ;  he  is  not  entitled,  if  he  is  defeated 
upon  the  trial,  to  a  new  trial,  on  the  ground  of  surprise. 
{Hurlbert  v.  Parker,  5  N.  Y.  S.  Eep.  454  ;  PeckY.  Hiler, 
30  Barb.    655.)    Whether  or  not  a  new  trial  will  be 
granted  on  this  ground,  is  always  discretionary  with  the 
-court.     {Williams  v.   Montgomery,  60  N.   Y.  648).     To 
induce  the  court  to  exercise  this  discretion,  and  grant  the 
•order,  it  must  appear,  not  only  that  the  party  was  ac- 
tually surprised,  and  that  he  was  not  himself  in  fault ; 
but  also  that  injustice  has   been   done,   and  that  jus- 
tice requires  that  a  new  trial  shall  be  granted.     {Tyler  v. 
Hoornbeck,  48  Barb.  197)      The  motion  may  be  made 
after  judgment.     (Co.  Civ.  Proc.  §  1005).     It  must  be 
made  at  special  term,  as  we  have  seen.     (Co.  Civ.  Proc. 
§  1002).     A  motion  for  a  new  trial,  on  this  ground,  must 
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always  be  made  at  the  earliest  practicable  moment.  A 
delay  in  making  it,  without  a  good  excuse,  is  fatal  to  the 
application.  {Rapelye  v.  Prince,  4  Hill,  119).  No  case  is 
required,  as  we  have  seen  before.  The  affidavits  upon 
which  the  motion  is  based,  should  state  clearly  the  facts 
relied  on  to  show  surprise.  If  the  ground  of  surprise 
was  the  absence  of  a  material  witness,  the  affidavit 
should  show  what  he  would  testify  to.  If  no  case  has 
been  made,  the  affidavits  should  clearly  state  the  facts, 
showing  that  the  result  of  the  former  trial  worked  an  in- 
justice. 

Sec.  4<  For  newly  discovered  evidence. 

Where,  since  the  trial,  the  unsuccessful  party  has  dis- 
-covered  new  evidence,  which  would  in  all  probability 
change  the  result;  he  may  move  for  a  new  trial,  on  the 
ground  of  newly  discovered  evidence.  To  entitle  him  to  a 
new  trial  upon  this  ground,  the  papers  upon  which  the  mo- 
tion is  made,  must  show  first,  that  the  new  evidence  has 
come  to  his  knowledge  since  the  trial;  second,  that  it 
was  not  owing  to  a  want  of  due  diligence  on  his  part, 
that  it  did  not  come  sooner;  third,  that  it  is  not  cumula- 
tive; and  fourth,  that  it  is  of  such  a  nature,  or  so  ma- 
terial, that  it  would  probably  produce  a  different  result, 
if  the  new  trial  were  granted.  {First  Nat.  BTc.  v.  Heaton, 
6  T.  &  C.  37;  G.  I.  &  S.  B.  B.  Co.  v.  Sage,  35  Hun,  95). 
If  the  existence  of  the  evidence  was  known  to  the  mov- 
ing party,  at  the  time  of  the  former  trial  {Jackson  v. 
Malin,  15  John.  293);  or  might  with  reasonable  diligence 
have  been  discovtered  by  him  before  the  trial  {Chamber- 
lain V.  Lindsay,  1  Hun,  231;  Schultzv.  Third  Ave.  B.  B. 
Co.,  47  Super.  285);  or  is  from  a  witness  who  might 
naturally  have  been  expected  to  have  had  knowledge  of 
the  fact  {Weston  v.  N.  Y.  Elev.  B.  B.  Co.,  42  Super.  156); 
although  he  could  not  be  subpoenaed  {Ranoiis  v.  Trage- 
^er,  1  Wkly.  Dig.  254);  or  is  a  vdtness  who  was  exam 
ined  at  the  trial,  but  through  mistake,  or  the  ignorance 
of  counsel,  was  not  asked  about  the  fact  which  it  is 
intended  to  prove  upon  the  new  trial  {Oautier  v.  Doug- 
las Mfg.  Co.,  52  How.  Pr.  325;  Smith  v.  Clews,  14  Abb. 
JN".  C.  465);  although  before  the  trial,  the  witness  denied 
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that  he  knew  the  fact  (Id.);  or  if  the  evidence  was  known 
to  the  party  before  the  trial,  but  he  had  forgotten  it 
,  {People  V.  Superior  Court  of  N.  Y.  10  Wend.  285; 
Fleming  v.  HollenbacJc,  7  Barb.  271);  or  overlooked  it 
{Burkittv.  Taylor,  9  Rep.  623);  it  is  not  newly  discov- 
ered evidence,  which  will  sustain  a  motion  for  a  new 
trial,  upon  the  ground  of  surprise.  If  the  moving  party 
learned  of  the  existence  of  the  evidence  during  the  trial, 
although  after  the  testimony  is  closed,  but  before  the 
submission  of  the  case  to  the  jury,  he  should  ask  the 
court  for  leave  to  open  the  case,  and  give  the  testimony; 
and  if  he  does  not  do  that,  the  court  will  not  grant  the 
motion  for  a  new  trial  upon  the  ground  of  newly  discov- 
ered evidence.  {Dodge  v.  N.  Y.  &  Washington 8.  8.  Co., 
6  Abb.  Pr.  JST.  S.  451).  But  where  a  document  of  a  de- 
cisive character,  which  had  been  lost  before  the  trial,  has 
been  discovered  since  the  trial;  as  where  the  action  was 
upon  a  promissory  note,  which  was  alleged  to  be  forged, 
and  which  had  been  lost  at  the  time  of  the  trial,  and  was 
afterwards  found;  it  will  be  a  good  reason  for  the  grant- 
ing of  a  new  trial,  upon  the  ground  of  newly  discovered 
evidence.  {Hodge  v.  Denny,  6  Alb.  Law  J.  192;  Piatt 
V.  Munroe,  34  Barb.  291\3Iayv.  Strauss,  8  Abb.  N.C.  274). 
The  rule  is  well  settled  that  a  new  trial  will  not  be  granted 
where  the  evidence  said  to  be  newly  discovered,  is  merely 
cumulative;  but  it  does  not  rest  upon  any  just  or  solid 
foundation.  It  is  not  to  be  extended  to  cases,  not  falling 
directly  within  its  language;  for  there  is  the  same  propriety 
and  necessity  of  giving  a  party  a  new  trial,  who  can  vin- 
icate  himself  or  sustain  his  cause  of  action  by  cumulative 
evidence,  as  there  is  for  any  other  reason;  and  there  is 
certainly  no  justice  in  subjecting  a  person  to  what  is 
really  an  unfounded  claim,  or  for  preventing  him  from 
maintaining  an  equally  well  founded  defense,  because  the 
evidence  discovered  by  him,  by  which  that  can  be  done, 
may  be  of  the  same  quality  or  description  as  that 
given  upon  the  trial,  in  which  he  has  been  defeated. 
( Wilcox  Silver  PI.  Co.  v.  Barclay,  14  N.  Y.  S.  Eep.  879). 
The  mere  fact  that  the  newly  discovered  evidence  goes 
to  prove  a  fact  litigated  on  the  former  trial,  does  not 
make  it  cumulative.     Evidence  is  only  said  to  be  cumu- 
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lative,  so  as  to  defeat  a  motion  for  a  new  trial  upon  that 
ground,  where  it  is  of  the  same  quaUty  and  description 
as  that  which  was  given  upon  the  trial;  and  if  it  is  of  a 
different  character  and  nature,  although  tending  to  prove 
or  disprove  the  same  fact,  it  is  not  cumulative.  (Id.; 
Quyot  v.  Butts,  4  Wend.  580:  Parshall  v.  Klinck,  43 
Barb.  203).  A  new  trial  will  not  be  granted,  where  the 
newly  discovered  evidence  goes  merely  to  impeach  a  wit- 
ness {Detjen  v.  Brooklyn  City  B.  B.  Co.  6  N.  Y.  S.  Eep. 
689);  or  where  it  is  only  an  admission  of  a  witness  incon- 
sistent with  the  testimony  which  he  has  given  upon  the 
former  trial  (Carpenter  v.  Coe,  61  Barb,  411);  or  where 
it  is  the  declaration  of  a  party  accused  of  fraud,  as  to  his 
intent  {Emmeric\Y.  Heffernan,  53  Super.  98);  or  if  it  is 
only  the  opinions  of  experts.  But  where  it  is  the  admis- 
sion of  a  party  to  a  fact  material  to  the  issue,  as  to 
which  his  evidence  conflicted  with  the  evidence  given 
by  the  adverse  party;  it  cannot  be  said  to  be  cumulative. 
(OaJcley  v.  Sears,  1  Robt.  73).  The  newly  discovered 
evidence  must  be  so  material,  and  of  such  importance 
that  the  court  can  see  that  the  reception  of  it  would 
probably  cause  a  different  result,  than  that  which 
was  reached  at  the  former  trial.  {Schultz  v.  Third  Ave. 
B.  R  Co.  47  Super.  285;  Smith  v.  Clews,  14  Abb. 
N.  C.  465).  If  it  is  doubtful  whether  the  new  evidence 
would  affect  the  result,  a  new  trial  will  not  be  granted. 
{Fowler  v.  Kelly  43  Super.  285).  The  granting  of  a  new 
trial  for  this  ground,  is  always  in  the  discretion  of  the 
court;  and  that  discretion  will  only  be  exercised,  where  it 
is  apparent  that  it  is  necessary  to  prevent  injustice. 
{Piatt  V.  Munroe,  34  Barb.  291;  Kepner  v.  Betz,  51 
Super.  18).  A  new  trial  will  never  be  granted  upon  the 
ground  of  newly  discovered  evidence,  where  the  plaintiff 
can  only  recover  nominal  damages,  and  no  more.  {Mc- 
Conihe  v.  iV.  T.  &  Erie  B.  B.  Co.  20  IST.  Y.  495).  The 
motion  for  a  new  trial  upon  this  ground,  must  always  be 
made  on  a  case.  {Sproul  v.  Besolute  F.  Ins.  Co.  1 
Lans.  71).  The  affidavits  of  the  Avitnesses  who  are  ex- 
pected to  give  the  testimony,  which  is  said  to  be  newly 
discovered,  must  always  be  presented  with  the  notice  of 
motion;  and  such  affidavits  should  state  that  the  wit- 
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nesses  will  swear  to  the  facts  which  it  is  sought  to  prove 
by  them.  {Adams  v.  Bush,  1  Abb.  Ct.  App.  Dec.  7). 
The  motion  will  not  be  granted  without  such  affidavits, 
or  proof  that  they  cannot  be  obtained;  and  other  evi- 
dence showing  what  testimony  will  be  given  by  the  wit- 
nesses. {Denn  v.  Mbrrell,  1  Hall,  424).  An  affidavit 
that  the  witness  told  the  party  that  he  would  so  swear, 
will  not  be  sufficient  to  authorize  the  granting  of  the 
motion.     {Shwrnway  v.  Fowler,  4  John.  425). 

The  motion  may  be  opposed  by  counter  affidavits,  as 
to  the  facts;  or  showing  that  the  proposed  witness  is  not 
worthy  of  credit  {Fleming  v.  Hollen'back,  7  Barb.  271); 
or  by  contradictory  affidavits  of  the  proposed  witnesses. 
{SchuUz  V.  Third  Ave.  R.  E.  Co.  47  Super.  285).  Where 
the  facts  and  circumstances  set  out  in  the  moving  papers 
are  suspicious,  or  where  the  affidavits  on  the  motion  are 
disproved  by  counter  affidavits,  the  motion  will  be 
denied.  {Chapman  v.  C  Brien,  39  Super.  244).  A  party 
seeking  a  new  trial  upon  this  ground,  must  move 
-promptly.  The  motion  will  be  denied  for  laches.  {Kee- 
ner V.  Betz,  51  Super.  18).  The  usual  rule  is  that  the 
party  seeking  a  new  trial  upon  the  ground  of  newly 
discovered  evidence,  must  move  at  the  first 
term  at  which  the  motion  can  be  made,  after 
the  evidence  has  been  discovered,  and  that  it  must 
appear  that  he  has  not  been  guilty  of  laches,  in  discover- 
ing the  evidence,  upon  which  he  bases  his  motion.  Where 
the  motion  was  made,  after  an  appeal  had  been  taken 
from  the  judgment,  and  it  had  been  affirmed  with  modi- 
fications, to  which  the  unsuccessful  party  had  assented, 
it  was  denied  for  laches.  {Fisher  v.  Corwin,  35  Hun, 
253).  It  will  not  be  granted  upon  this  ground,  where  a 
material  witness  for  the  successful  party,  makes  an  affi- 
davit that  he  swore  falsely  upon  the  trial  {People  v. 
McGhiire,  2  Hun,  269);  nor  for  his  perjury,  unless  he  has 
been  convicted  of  it.     {Heltz  v.  Schmidt,  44  Super.  237), 
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SECTION. 

1.  Because  the  verdict  is  against  evidence. 
3.  For  excessive  or  insufficient  damages. 
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Sec.  1.  Because  the  verdict  is  against  evidence. 

A  motion  for  a  new  trial  because  the  verdict  is  contrary 
to  the  evidence,  may  be  made  at  special  term,  or  upon 
the  judge'  s  minutes.  Where  the  trial  has  been  by  a 
court  without  a  jury,  or  before  a  referee,  a  motion  for  a 
new  trial  cannot  be  made  upon  this  ground;  but  the 
question  that  the  finding  or  decision  is  against  evidence,, 
can  only  be  raised  by  appeal  from  the  judgment.  {Gar- 
luttY.  Oarhutt,  4N.  Y.  S.  Rep.  416).  Where  the  motion 
is  made  at  the  special  term,  it  must  be  made  upon  a  case. 
It  will  not  be  granted  where  the  evidence  is  conflicting  on 
material  points;  and  where  there  is  a  fair  question,  either 
as  to  the  credit  to  be  given  to  the  witness,  or  as  to  th& 
inferences  to  be  drawn  from  the  testimony.  {Morss  v. 
Sherrill,  63  Barb.  21).  It  is  not  a  sufficient  reason  for 
granting  a  new  trial  on  this  ground,  that  the  court  would 
have  reached  a  different  conclusion  upon  the  testimony. 
{Beckwith  v.  N.  Y.  C.  &  H.  R.  R,  R.  Co.,  64  Barb.  299; 
Dollner  v.  Linlz,  9  Daly,  17).  There  is  a  plain  disticn- 
tion  between  the  duty  of  the  court,  in  granting  new  trials 
as  against  evidence,  where  the  motion  is  made  after  a 
verdict  of  a  jury,  and  where  the  question  is  raised  upon 
an  appeal,  from  a  judgment  entered  upon  a  decision  of  a 
court,  or  the  report  of  a  referee.  In  the  first  case,  a 
new  trial  can  be  granted  only  where  the  weight  of  the 
evidence  against  the  verdict  is  so  great  that  the  court- 
can  see  that  it  must  have  been  the  result  of  passion,  pre- 
judice, mistake,  ignorance  or  corruption.  In  the  sec- 
ond case  the  power  is  expressly  given  to  the  court,  to 
examine  the  case  de  novo,  upon  the  evidence.  And  it 
can  order  a  new  trial  not  only  where  the  decision  is  con- 
trary, but  where  there  is  a  preponderance  of  evidence 
against  it.  {Contl.  Nat.  Bh  v.  Crosby,  16  N.  Y.  S.  Rep. 
226).  While  proper  deference  should  be  awarded  to  the 
judgment  of  the  trial  court,  especially  where  it  is  proba- 
ble that  the  appearance  of  the  witnesses,  or  their  man- 
ner of  testifying  was,  or  might  have  been  controlling  in 
determining  the  questions  at  issue,  it  is  the  duty  of  the 
appellate  court  to  take  the  responsibility  of  examining  th« 
evidence  and  determining  the  facts,  tor  itself.  (Godfrey  v. 
Moser,  66  N.  Y.  250,  252;  Nason  v.  Ludington,  13  Abb, 
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N.  C.  401;  Betsingerv.  Chapman,  24  Hun,  16).  This 
distinction  should  always  be  borne  in  mind;  and  it  will 
be  found  to  reconcile  very  many  cases  upon  this  subject, 
which  appear  to  be  in  conflict.  The  rule  with  regard  to 
motions  of  this  kind,  is  that  where  there  is  a  conflict  of 
testimony,  a  new  trial,  because  the  verdict  is  against 
evidence,  can  only  be  granted  when  the  weight  of 
testimony  against  the  verdict  is  so  overwhelming, 
that  the  court  can  see  that  the  jury  must  have 
reached  the  verdict  as  the  result  of  passion,  preju- 
dice or  corruption;  or  because  of  gross  ignorance,  or 
plain  mistake.  {Cheney  \.  N.  Y.  C.  &  H.  R.  JR.  B.  Co., 
16  Hun,  415;  Morse  v.  Sherrill,  63  Barb.  21;  Heritage  v. 
Hall,  33  Barb.  347).  A  verdict  can  only  be  set  aside,  as 
against  the  evidence,  where  it  would  have  been  proper 
upon  motion,  to  have  directed  a  verdict  that  way.  (  West 
V.  First  Nat.  Bk.,  20  Hun,  408).  It  was  at  one  time 
held,  that  a  verdict  would  not  be  set  aside  as  against 
evidence,  if  there  was  some  evidence,  or  a  scintiUa  of 
evidence  upon  which  it  might  be  based.  That  rule  has 
now  been  exploded;  and  the  rule  now  is  that  the  question 
to  be  investigated  is,  whether  or  not  there  is  any  evi- 
dence which  ought  to  satisfy  the  jury  that  the  fact 
sought  to  be  proved,  is  established.  {Dwight  v.  Germania 
L.  Ins.  Co.  103  N.  Y.  341).  Motions  of  this  kind  wiU 
nut  be  granted,  unless  the  court  is  satisfied  that  injustice 
has  been  dene  by  the  verdict.  {Townsend  Mfg.  Co.  v. 
Foster,  51  Barb.  346).  Such  motions  are  addressed  to 
the  discretion  of  the  court;  and  the  decision  in  every 
case  depends  in  a  very  great  degree  upon  the  circum- 
stances of  the  particular  case.  {Barrett  v.  Tliird  Ave.  R. 
R.  Co.,  45  N.  Y.  628).  In  deciding  the  case,  it  must  al- 
ways be  borne  m  mind,  that  the  jury  had  the  advantage 
of  seeing  the  manner  and  appearance  of  the  witnesses 
upon  the  stand,  and  hearing  their  evidence  given. 
{Hanck  v.  Stephenson,  40  Super.  543).  It  is  the  estab- 
lished rule  in  the  superior  court  of  the  city  of  New  York, 
that  the  party  against  whom  the  verdict  is  rendered,  on 
conflicting  testimony,  cannot  sustain  a  motion  for  a  new 
trial  on  this  ground,  if  he  neglects  to  request  that  the 
court  direct  a  verdict  in  his  favor.  {Keeler  v.  Dyeing  Est., ' 
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64  Super.  369).  Such  is  not  the  rule  in  the  court  of  com- 
mon pleas  of  the  city  of  New  York  (Engel  v.  Schoolherr, 
12  Daly,  417).  After  some  vacillation  it  has  come  to  be 
the  settled  rule  in  the  supreme  court,  that  a  party  may 
maintain  a  motion  for  a  new  trial,  upon  the  ground 
that  the  verdict  is  against  evidence,  although  he  did  not 
ask  the  court  to  direct  a  verdict  in  his  favor  at  the  trial. 
{Shearman  v.  Henderson,  12  Hun,  170;  Kelly  v.  Frazier, 
2  Civ.  Pro.  R.  322).  The  case  of  Peahe  v.  Bell  (7  Hun, 
454),  to  the  contrary,  is  overruled  by  the  cases  last  cited; 
and  the  authorities,  upon  which  that  decision  is  based, 
are  distinguished.  In  the  superior  court,  however,  this 
rule  is  only  applied  where  there  is  a  conflict  of  evidence. 
Where  there  is  no  evidence  to  support  the  verdict,  the  mo- 
tion may  be  made,  although  the  party  has  not  asked  that  a 
verdict  should  be  directed  in  his  favor.  {Kelly  v.  Dyeing 
Est.,  54  Super.  369).  Where  a  verdict  has  been  rendered  the 
same  way,  on  two  or  more  successive  trials,  it  is  a  circum- 
stance of  great  weight,  which  the  court  will  consider 
upon  the  motion  for  a  new  trial,  upon  this  ground  ;  and 
ordinarily  that  fact  will  be  sufficient  to  induce  the  ,court 
to  deny  the  motion.  {Hamilton  v.  Third  Ave.  R.  S. 
Co.,  40  Super.  376).  In  penal  actions,  or  other  actions 
of  a  vindictive  nature,  a  new  trial  will  not  be  granted, 
upon  this  ground  after  a  verdict  for  the  defendant. 
{Overseers  of  the  Poor  of  Rochester  v.  Lunt,  15  Wend. 
565  ;  Lawyer  v.  Smith,  1  Den.  207).  The  same  rule  is 
applied  in  actions  for  libel  and  slander,  where  the  proof 
would  warrant  a  verdict  for  nominal  damages  merely; 
but  not  in  a  case  of  aggravated  libel,  where  there  are  no 
mitigating  circumstances.  In  such  a  case  it  is  said  by 
Savage,  Ch.  J.,  that  a  verdict  for  the  defendant  against 
evidence,  would  be  regarded  of  itself,  as  proof  of  passion, 
partiality,  or  corruption  sufficient  to  induce  the  court  to 
order  a  new  trial.  {Rundell  v.  Butler,  10  Wend.  119, 
121  ;  Hurtin  v.  Hopkins,  9  John.  37).  The  same  rule 
also  obtains  in  actions  for  assault  and  battery.  {Chase 
V.  Bassett,  15  Abb.  Pr.  N.  S.  298).  But  the  rule  does 
not  apply  in  such  cases  where  the  verdict  is  for  the 
plaintiff.  {East  River  Bank  v.  Hoyt,  22  How.  Pr.  478). 
53 
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Although  the  verdict  is  fo«ndei§t,upon  the  testimony  of 
the  party  to  the  action,  which  is  contradicted,  that  fact 
does  -not  require  the  court  to  order  a  new  trial  on  this 
ground.  {Hodge  v.  City  of  Buffalo,  1  Abb.  N.  C,  §  356; 
Miller  v.  Ins.  Co.  of  N.  A.,1  Abb.  N.  0.  470).  But  if 
such  evidence  is  contradicted  and  disproved  by  clear  evi- 
dence, the  court  may  set  aside  the  verdict,  and  order  a 
new  trial;  although  the  evidence  of  the  party  taken  by 
itself  tends  strongly  to  prove  his  case.  {Meddaugh  v. 
Bigelow,  67  Barb.  106).  Under  section  two  hundred  and 
sixty-four  of  the  Code  of  Procedure,  it  was  very  doubt- 
ful whether  a  motion  for  a  new  ttrial  upon  this  ground 
could  be  made  upon  the  minutes  of  the  judge.  But 
since  the  Code  of  Civil  Procedure,  it  is  settled  that  the 
judge  may  hear  the  motion  for  a  new  trial,  upon  this 
ground,  on  his  minutes.  {Cheney  v.  iV.  Y.  C.  &  H. 
B.  R.  B.  Co.,  16  Hun,  415). 

Sec.  2.  For  excessive  or  insufficient  damages. 

A  motion  for  a  new  trial  upon  this  ground  may  be 
made  on  the  judge's  minutes;  or  at  special  term,  upon  a 
case.  It  can  only  be  made  in  the  court  where  the  trial  is 
had;  the  general  term  of  the  supreme  court  has  no 
power  to  reverse  a  judgment  of  the  county  court,  on  the 
ground  that  the  damages  were  excessive.  {Reilley  v. 
D.  &  H.  Canal  Co.,  102  N.  Y.  383).  It  is  entirely  in  the 
discretion  of  the  court,  whether  or  not  to  grant  the  mo- 
tion. {Pech  V.  N.  Y.  C.  &  H.  B.  B.  B.  Co.,  70  N.  Y. 
587).  This  discretion  may  be  exercised,  and  a  new  trial 
on  this  ground  may  be  granted  as  well  ia  actions  for  a 
tort,  as  on  contract.  {HoughTcirk  v.  D.  &  H.  C.  Co. ,  92 
N.  Y.  219).  Where  the  law,  itself  prescribes  the  rule  of 
damages,  to  which  alone  the  plaintiff  is  entitled  on  a 
recovery,  a  disregard  of  the  law,  and  an  award  of  a  sum 
not  warranted  by  the  rule,  is  a  sufficient  reason  for 
granting  the  motion.  {McDonald  v.  Walter,  40  N.  Y. 
551).  In  actions  on  contract,  where  the  only  error  con- 
sists in  an  excess  in  amount,  either  by  allowing  a  distinct 
item,  or  one  which  can  be  definitely  ascertained  by  mere 
computation,  the  court  has  the  power  to  grant  the  mo- 
tion, unless  the  successful  party  shall  remit  the  ascer- 
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tained  excess.  In  case  of  his  electing  to  do  so  it  may- 
deny  the  motion.  {Chouteau  v.  Suydam,  21  N.  Y.  179; 
Whitehead  v.  Kennedy,  69  N.  Y.  4:62).  There  are  many- 
cases  holding  that  the  court  has  the  power  to  permit  the 
successful  party  to  remit  a  portion  of  the  damages, 
where  the  verdict  is  excessive,  and  upon  his  remitting 
them,  to  deny  the  motion  for  a  new  trial;  but  the  rule 
now  seems  to  be  thaX  both  in  actions  for  a  tort,  and  in 
actions  on  contract,  where  the  damages  are  unliquidated, 
and  where  the  error  of  the  jury  is,  not  in  including  the 
value  of  one  or  more  articles,  which  should  not  have 
been  included,  but  in  placing  too  high  a  -valuation  upon 
the  aggregate  of  the  property  itself,  if  the  court  comes 
to  the  conclusion  that  the  damages  given  are  ex- 
cessive, it  has  no  power  to  permit  the  suc- 
cessful party  to  remit  a  portion  of  the  damages,  as 
a  condition  of  denying  the  motion  for  a  new  trial; 
but  it  is,  duty  to  order  a  new  trial.  {LeacJi  v.  FlacTc,  4 
]Sr.  Y.  S.  Kep.  561;  Andrews  v.  Tyng,  94  N.  Y.  16; 
8loan  V.  N.  Y.  O.  &  H.  M.  H.  B.,  Co.  1  Hun,  540;  Cas- 
sin  V.  Delany,  38  N.  Y.  178).  In  actions  for  tort,  for 
a  personal  injury,  the  verdict  of  the  jury,  on  the  ques- 
tion of  damages  is  conclusive;  and  the  court  will  not  set 
it  aside  as  excessive,  unless  there  is  reason  to  believe  that 
the  jury  has  been  misled  by  passion,  or  prejudice,  or  has 
been  governed  by  some  improper  influence,  or  has  disre- 
garded the  law.  {Minick  v.  City  of  Troy,  19  Hun,  258). 
The  fact  ifcat  the  court  would  have  given  a  less  verdict, 
is  not  a  sufficient  reason  for  ordering  a  new  trial.  Where 
a  verdict  has  once  been  set  aside,  because  the  damages 
are  excessive,  and  a  new  trial  has  been  had;  the  court 
will  not  set  aside  the  second  verdict,  and  order  a  new 
trial,  upon  the  ground  that  the  damages  were  too  large; 
although  upon  the  second  trial  the  verdict  was  very  little 
smaller  than  the  first.  {PecTc  v.  N.  Y.  C.  &  H.  B.  R.  JR.  Co. , 
8  Hun,  286).  But  this  rule  will  not  be  applied,  where 
the  verdict  haying  been  set  aside  as  excessive,  the  jury 
on  the  second  trial  on  substantially  the  same  state  of 
facts,  has  rendered  a  very  much  larger  verdict,  than  was 
rendered  upon  the  first  trial.  "When  a  new  trial  is 
ordered,  because  the  damages  are  excessive,  the  court 
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does  not  intend  to  witlidraw  the  case  from  the  consider- 
ation of  the  jury;  but  it  intends  that  another  jury  shall 
consider  it  with  the  dispassionateness  which  it  is  the 
policy  of  the  law  to  procure  by  such  a  re-trial;  and 
where  the  result  of  the  second  trial  has  been  the  rendi- 
tion of  sach  an  increased  verdict,  as  substantially  pun- 
ishes the  defendant  for  having  procured  a  second  trial 
ui3on  the  ground  of  excessive  damages,  the  court  will  not 
hesitate  to  set  aside  the  second  verdict  upon  the  same 
ground.  {Mahar  v.  Simmons^  47  Hun,  479.)  In  actions 
for  libel  or  slander,  or  assault  and  battery,  or  malicious 
prosecution,  or  false  imprisonment,  where  the  circum- 
stances are  such  that  the  verdict  might  be  rendered 
for  exemplary  damages,  a  new  trial  will  not  be  granted, 
for  excessive  damages,  unless  they  are  so  outrageous  as 
to  strike  every  one  with  the  enormity  and  injustice  of 
the  amount.  {Fry  v.  Bennett,  9  Abb.  Pr.  45;  Coleman 
V.  Southwick,  9  John.  45).  In  that  class  of  cases,  a  new 
trial  is  rarely  granted  upon  this  ground.  {Potter  v. 
Thompson,  22  Barb.  87;  Tvavis  v.  Barger,  24  Barb.  614; 
Smith  V.  Masten,  15  Wend.  270).  A  new  trial  upon  these 
grounds  will  not  be  granted,  because  the  verdict  is  larger 
than  the  sum  demanded  in  the  complaint,  if  the  plaintiff 
consents  to  remit  the  excess.  {Corning  v.  Corning,  6 
N.  Y.  97).  In  a  case  where  it  appears  from  the  verdict, 
that  interest  was  improperly  allowed,  and  the  amount  of 
the  interest  can  be  ascertained,  the  successful  party  may 
be  permitted  to  remit  the  interest;  and  if  he  does  so,  the 
verdict  will  be  allowed  to  stand.  {McLaughlin  v.  Wash- 
ington Mwt.  Ins.  Co.  23  Wend.  526). 

The  court  has  the  same  power  to  set  aside  a  verdict  for 
inadequate  damages,  as  for  excessive  damages.  The 
same  considerations  apply  in  the  one  case  as  in  the  other. 
The  question  always  is,  whether  or  not,  upon  the  whole 
case,  the  verdict  is  one  which  is  not  warranted  by  the 
facts,  which  have  been  presented  to  the  jury.  And  whether 
or  not,  as  a  result  of  the  verdict,  practical  injustice  has 
been  wrought.  Where  such  is  the  case,  the  court  wiU 
not  hesitate  to  set  aside  the  verdict  because  the  damages 
are  too  small,  any  more  than  though  they  were  too  large. 
In  a  case,  where  the  jnry,although  they  might  have  fonud 
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for  the  defendant,  did  find  for  the  plaintiff,  and  thus  estab- 
lished his  right  to  damages  in  the  action;  the  verdict,  so 
long  as  it  stands,  will  be  taken  to  determine  that  the  plaint- 
iff is  entitled  to  recover,  some  damages;  and  that  being  de- 
termined, if  the  amount  of  the  damages  is  clearly  less  than 
the  plaintiff  is  entitled  to  recover,  if  he  recovers  at  all,  the 
court  wiU  set  it  aside,  and  order  a  new  trial.  {Oowles  v. 
Watson,  14  Hun,  41.  O'Shea  v.  McLear,  16  N.  Y.  S. 
Rep.  482;  Platz  v.  City  of  Cohoes,  8  Abb.  N.  C.  392; 
Lough  V  Bomaine,  36  Super.  332,  336).  Where  in  an 
action  for  defamation,  the  verdict  for  the  plaintiff  was 
for  nominal  damages  only,  it  will  not  be  set  aside,  and  a 
new  trial  granted,  in  a  case  where  the  jury  upon  the 
facts  might  have  found  for  the  defendant,  upon  a  plea 
of  justification,  which  has  been  interposed,  {Wavle  v. 
Wavle,  9  Hun,  125).  The  defendant  is  not  at  liberty  to 
move  for  a  new  trial,  on  the  ground  that  the  damages 
given  to  the  plaintiff  were  too  small.  {Horton  v.  Bloom, 
33  Super.  115;  Wolf  v.  Goodhue  F.  Ins.  Co.,  43  Barb. 
400). 

ARTICLE  VI. 

MOTION  FOR  NEW  TRIAL  ON  EXCEPTIONS. 

A  motion  for  a  new  trial  upon  this  ground,  may  be 
made  either  upon  the  minutes,  or  at  special  term  on  a 
case  and  exceptions. 

The  rules,  which  are  to  be  appUed  in  the  decision  of  the 
motion,  are  the  same  as  those  which  are  applied  upon  the 
hearing  of  an  appeal  from  a  judgment;  and  they  will 
be  considered  under  the  subject  of  appeals;  to  which 
reference  is  made. 

ARTICLE  VII. 

THE    ORDER. 

SECTION. 

1.  Form  and  entry  of  the  order. 

3.  Terms. 

8.  Effect  of  the  order. 

Sec.  1.  Form  and  entry  of  the  order. 

Where  an  order  grants  or  refuses  a  new  trial,  except 
on  the  exceptions  taken  during  the  trial,  it  shall  specify 
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the  grounds  upon  which  the  motion  was  made,  and  the 
ground  or  grounds  upon  whiph  it  was  granted.  (Gen. 
Eule,  31). 

Before  this  rule  was  amended  to  read  as  quoted  above, 
where  a  motion  for  a  new  trial  had  been  made  upon  ex- 
ceptions, or  because  the  verdict  was  against  evidence,  and 
it  was  granted  on  payment  of  costs,  without  stating  the 
grounds;  it  was  held  that  the  presumption  was,  that  it  was 
made  upon  the  latter  ground.  {Henderson  v.  Henderson, 
2  Abb.  N.  0.  102).  Whether  that  presumption  would 
prevail  since  the  amendment  of  rule  thirty- one,  which 
requires  the  grounds  upon  which  the  order  is  granted  to 
be  stated,  if  it  is  granted  upon  any  other  ground  than 
upon  the  exceptions  taken,  may  be  doubted.  Where  a 
new  trial  has  been  granted  by  the  general  term,  without 
stating  whether  it  is  upon  the  facts  or  the  law,  it  wiU  be 
assumed  upon  appeal  to  the  court  of  appeals  to  have 
been  granted  on  questions  of  law  only.  {Cowdin  v. 
Gottgetreu,  56  N.  Y.  650).  Upon  the  decision  of  a  mo- 
tion for  a  new  trial,  the  order  ia  usually  handed  down  by 
by  the  court  in  the  form  of  a  brief ,  memorandum  ;  and  , 
upon  that  memorandum,  the  order  should  be  drawn  in 
due  form  ;  and  the  prevailing  party  should  procure  it  to 
be  entered  by  the  clerk  of  the  county  in  which  the  action 
is  pending  ;  and  should  without  delay,  serve  a  copy  of 
the  order,  with  notice  of  its  entry  upon  his  opponent,  in 
the  same  way  as  any  other  order.  If  the  party  in  whose 
favor  a  new  trial  is  granted,  refuses,  or  delays  to  enter 
the  order,  the  opposite  party  may  do  so.  {Oale  v.  Hoys- 
radt,  3  How.  Pr.  4T).  The  time  within  which  the  pre- 
vailing party  has  the  exclusive  right  to  enter  the  order, 
is  twenty-four  hours  ;  and  if,  within  that  time,  he  does 
not  enter  it,  the  opposite  party  may  do  so.  {Matter  of 
B.  &  C.  B.  B.  Co.,  8  Hun,  34). 

Sec.  2.  Terms. 

Where  a  new  trial  has  been  granted  upon  exceptions, 
the  court  cannot  impose  terms  as  a  condition  of  granting 
it.  {Anderson  v.  B.  W.  &  O.  B.  B.  Co.,  54  JST.  Y.  334). 
Where  a  motion  is  made  on  a  case,  the  costs  are  in  the 
discretion  of  the  court.     {Siegrist  v.  Holloway,  7  Civ. 
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Pro.  R.  58).  The  costs  upon  such  a  motion  are  fixed  by 
section  thirty-two  hundred  and  fifty-one  of  the  Code. 
Where  the  motion  is  made  tipon  the  minutes,  the  costs 
are  also  in  the  discretion  of  the  court ;  and>  if  allowed, 
they  are  only  ten  dollars.  {Newman  v.  French,  45  Hun, 
65).  Where  a  motion  for  a  new  trial  is  made  upon  the 
allegation  of  irregularity  or  surprise,  which  motion  may, 
pursuant  to  section  nine  hundred  and  ninety-eight,  be 
heard  without  a  case,  only  motion  costs  can  be  awarded 
upon  the  decision  of  the  motion;  although  in  fact,  a 
case  may  have  been  used  upon  hearing  the  motion. 
{Hosley  v.  Colerick,  9  Civ.  Pro.  R.  43).  Where  a  new 
trial  has  been  granted  as  a  favor,  the  terms  to  be  im- 
posed are  in  the  discretion  of  the  court.  The  usual 
terms  imposed  in  such  a  case,  where  the  verdict  has  been 
set  aside  as  against  evidence,  or  for  surprise,  or  for  newly 
discovered  evidence,  or  for  excessive  or  inadequate  dam- 
,ages,  are  the  payment  of  the  costs  of  the  former  trial; 
:and  the  costs  of  the  motion;  and  it  is  the  duty  of  the 
court  to  impose  such  terms,  except  perhaps  in  a  very 
peculiar  case.  {Bailey  v.  Park,  5  Hun,  41;  SiebrecM  v. 
Webb,  47  Super.  657;  Comstock  v.  Dye,  13  Hun,  113). 
Other  terms  may  be  imposed  also,  where  justice  requires 
it;  as  in  a  proper  case,  the  court  may  require  as  a  condi- 
tion to  granting  the  new  trial,  that  the  defendant  shall 
stipulate  that  the  action  shall  not  abate  upon  the  death 
of  the  plaintiff.  {Anderson  v.  B.  W.  &  O.  B.  B.  Co., 
54:  N.  Y.  334).  Where  the  jury  are  instructed  to  esti- 
mate the  damages  kx  a  particular  way,  and  refuse  to  do 
so,  and  a  new  trial  is  granted,  it  is  not  regarded  as  a  mat- 
ter of  favor;  but  is  granted  because  of  an  error  of  law; 
and  the  court  need  not  impose  terms  upon  the  party  in 
whose  favor  the  new  trial  is  granted.  {Lough  v.  Bo- 
maine,  36  Super.  332). 

Sec.  3.  Effect  of  the  order. 

Except  where  upon  the  trial  of  issues  of  fact,  which 
liave  been  settled,  pursuant  to  section  nine  hundred  and 
seventy,  a  new  trial  is  only  granted  upon  some  of  the 
■questions,  and  refused  as  to  other  of  the  questions;  the 
making  of  an  order  granting  a  new  trial  in  the  action 
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sets  the  whole  matter  at  large,  as  though  no  trial  had 
been  had.  But  if  an  amendment  of  a  pleading  has  been 
allowed  upon  the  first  trial,  that  amendment  will  stand, 
although  a  new  trial  be  granted.  Any  rules  of  law  which 
have  been  laid  down  as  applicable  to  the  action,  upon  the 
granting  of  a  new  trial,  should  stand  as  the  law  of  the 
case  upon  the  second  trial,  if  no  appeal  has  been  had. 
When  the  new  trial  of  an  action  has  been  granted, 
all  the  issues  are  to  be  tried  again  (fifim,  v.  Stark- 
weather, 33  Hun,  350);  except,  where,  pursuant  to  sec- 
tion one  thousand  and  three,  a  new  trial  is  granted  of 
some  of  the  questions  of  fact,  which  have  been  settled. 
Where  a  new  trial  has  been  granted,  if  the  judgment  has 
been  enforced,  or  collected,  the  court  may  direct  and  en- 
force restitution,  as  where  a  judgment  has  been  reversed 
upon  appeal.  (Co.  Civ.  Proc.  §  1005).  While,  ordinarily, 
the  party  in  whose  favor  a  new  trial  is  granted,  may  be 
entitled  to  have  restitution,  if  he  has  been  compelled  to 
pay  the  judgment;  it  will  not  be  ordered  where  his  suc- 
cess on  the  new  trial  is  quite  doubtful.  {People  Y.  White, 
n  Law  Bull.  21).  The  subject  of  restitution  will  be  con- 
sidered more  fully  inthe  chapter  relating  to  appeals;  to 
which  reference  is  made. 

ARTICLE  VIII. 

MOTIONS   FOE    NEW  TKIAL    AT   GEW^EAL  TEKM. 

SECTION. 

1.  When  exceptions  are  ordered  to  be  heard  at  the  general  term  in  the 

first  instance. 
3.  Motions  for  new  trial,  after  interlocutory  judgment. 

Sec.  1.  When  exceptions  are  ordered  to  be  heard  at  the  general 
term  in  the  first  instance. 

Upon  the  application  of  a  party  who  has  taken  on«  or 
more  exceptions,  the  judge,  presiding  at  a  trial  by  a  jury, 
may,  in  his  discretion,  at  any  time  during  the  same  term, 
direct  an  order  to  be  entered,  that  the  exceptions  so  taken 
be  heard,  in  the  first  instance,  at  the  general  term,  and 
that  judgment,  upon  the  verdict,  be  suspended  in  the 
mean  time.  At  any  time  before  the  hearing  of  the  ex- 
ceptions, the  order  may  be  revoked,  or  modified,  upon 
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notice,  in  court  or  out  of  court,  by  the  judge  who  made 
it;  or  it  may  be  set  aside  for  irregularity,  by  the  court, 
at  any  term  thereof.  Unless  it  is  so  revoked  or  set  aside, 
the  exceptions  must  be  heard  upon  a  motion  for  a  new 
trial,  which  must  be  decided  by  the  general  term.  The 
motion  is  deemed  to  have  been  made  when  the  order  was 
granted;  and  either  party  may  notice  it  for  hearing  at 
the  general  term  upon  the  exceptions.  (Co.  Civ.  Proc. 
§  1000). 

Whether,  or  not,  the  court  will  make  an  order  sending 
exceptions  to  be  heard  in  the  first  instance  at  the  gen- 
eral term,  pursuant  to  the  power  given  by  this  section, 
is  entirely  within  the  discretion  of  the  judge  at  the  cir- 
cuit.    {BeattieY.  Niagara  Sav.  Bk.,  41  How.  Pr.  137). 

When  such  an  order  has  been  made,  it  can  only  be  re- 
voked in  the  way  prescribed  by  the  Code  of  Civil  Pro- 
cedure. It  is  not  necessary  to  authorize  the  court  to 
make  such  an  order,"  that  a  verdict  should  be  directed  in 
the  action;  the  order  may  be  made  although  the  case 
has  been  submitted  to  the  jury  and  they  have  rendered 
a  verdict.  In  the  case  of  8eely\.  N.  F.  C.  &H.  R.  R.  Go. 
(25  Hun,  280),  it  was  held  that  such  an  order  could  not 
be  made,  unless  there  had  been  a  verdict;  and  that  where 
there  had  been  a  nonsuit,  or  the  complaint  had  been  dis- 
missed, the  court  had  no  power  to  direct  the  exceptions 
to  be  heard  in  the  first  instance  at  the  general  term. 
But  an  amendment,  to  this  section  in  1882,  changed  the 
rule;  and  it  is  not  necessary  now  that  a  verdict  should 
have  been  rendered,  to  authorize  the  court  to  send  the 
exceptions  to  the  general  term  in  the  first  instance.  The 
rule  now  on  this  subject  is  precisely  as  it  was  under  the 
Code  of  Procedure.  {Brown  v.  Conger.,  8  Hun,  62.'5). 
It  was  held  in  the  case  of  Byrnes  v.  D.  &  H.  C.  Co.  (7 
Wkly.  Dig.  549),  which  was  decided  at  the  general  term 
of  the  supreme  court,  that  where  a  motion  for  a  new  trial 
on  the  minutes  had  been  made,  and  denied,  the  judge  at 
the  circuit  had  no  power  to  direct  exceptions  to  be  heard 
in  the  first  instance  at  the  general  term,  but  the  superior 
court  of  the  city  of  New  York,  in  a  subsequent  case, 
decided  that  although  a  motion  for  a  new  trial  upon  the 
54 


426  PKACTICE. 

minutes,  had  been  made  and  denied,  the  judge,  after 
denying  it,  and  at  the  same  term,  might  direct  that  the 
exceptions  be  heard  in  the  first  instance  at  the  general 
term.     {Garner  v  Mangam,  46  Super  365).     The  latter 
case  does  not  notice  ©'r  refer  to  the  case  of  Byrnes  v.  D. 
,<£  H.  C.  Co.  {supra).     Where  the  order  has  been  made 
under  this  section  and  is  in  force,  the  special  term  can- 
not hear  a  motion  for  a  new  trial.     {Price  v.  Keye^^, 
1  Hun,  177).     The  county  court  cannot  make  an  order 
under  this  section,  in  an  action  which  has  been  tried 
therein,  that  the  exceptions  be  heard  in  the  first  instance 
at  the  general  term.    {Johnson  y.  N.   Y.,  O.    <^  W.  B. 
B.  Co.   30  Hun,  166).     Some  question  has  been  made, 
whether  judgment  can  be  entered  in  an  action,   after 
an  order  sending  the  exceptions  in  the  first  instance 
to  the  general  term.     The  Code  of  Civil  Procedure  pro- 
vides that  the  entry  of  final  judgment,   and  the  subse 
quent  proceedings  to  collect  or  otherwise  enforce  it,  are 
not  stayed  by  an  exception,  or  a  motion  for  a  new  trial, 
unless  an  order  for  such  stay  is  procured  and  served. 
(Co.  Civ.  Proc.  §  1005).     It  has  been  held,  where  an  order 
is  made  under  this  section,  that  the  entry  of  judgment  is 
not  suspended,  unless  it  is  so  directed  by  the  order. 
{Douglas  v.  Haberstro,  10  Abb.  N.   C.   6).      After  the 
order  has  been  made,  sending  the  exceptions  to  the  gen- 
eral term  in  the  first  instance,  and  suspending,  the  entry 
of  judgment,  it  may  be  subsequently  modified  so  as  to 
allow  judgment  to  be  entered.  {Long  v.  Stafford,  103  N.  Y. 
3T4,  282).     This  last  decision  seems  necessarily  to  con- 
cede that  judgment  may  be  entered,  although  the  excep- 
tions are  still  pending,  to  be  heard  in  the  general  term. 
The  usual  custom  in  such  cases  has  been,  where  it  is 
thought  advisable,  that  the  prevaiUng  party  should  have 
security  upon  his  verdict,  to  permit  him  to  enter  judg- 
ment to  stand  as  security  only.     In  the  case  of  King  v. 
Van  Duzer  (12  Wkly.Dig.  662),  it  was  held  to  be  irregu- 
lar to  enter  judgment  absolutely,  while  exceptions  were 
stiU  pending  in  the  general  term,   by  an  order  made 
under  this  section.     But  it  has  no  where  been  held  that 
judgment  may  not  be  entered  to  stand  as  security;  and 
it  is  believed  that  the  court  has  power  to  permit  that  to 
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be  done.  In  fact,  it  is  doubtful  whether  the  ruling  of  the 
court  of  appeals  in  the  case  of  Long  v.  Stafford  {supra) 
does  not  go  far  enough  to  give  the  court  authority  to 
permit  judgment  absolute  to  be  entered,  although  excep- 
tions are  sent  in  the  first  instance  to  the  general  term. 
The  hearing  at  the  general  term  is  to  be  upon  a  ttill  of 
■exceptions,  or  a  case  containing  exceptions.  {Post  v. 
Hathorn,  54  N.  Y.  147).  Unless  the  court,  upon  making  the 
order,  gives  spfecial  directions  as  to  who  shall  prepare  the 
papers  for  the  general  term,  they  should  be  made  by  the 
party  against  whom  the  verdict  is  directed.  {Luce  v. 
Morrison,  2  Law  Bull.  95  •  Staacke  v.  Preble,  43  Hun, 
441).  If  he  fails  to  make  the  papers,  and  fails  to  appear 
upon  the  hearing,  the  party  in  whose  favor  the  verdict 
was  ordered,  is  entitled  to  an  order  at  the  general  term, 
overruhng  the  exceptions,  and  denying  a  new  trial,  and 
for  a  judgment  upon  the  verdict.  {Staacke  v.  Preble, 
supra).  Untess  an  order  is  made,  nothing  but  the  excep- 
tions which  were  taken  upon  the  trial  can  be  heard  at 
the  general  term.  The  verdict  is  conclusive  as  to  the 
facts.  {Sheaf  v.  U.  &  B.  B.  B.  Co.,  2  T.  &  C.  388 ; 
Crooked  Lake  Nav.  Co.  v.  Keuka  Nav.  Co.,  37  Hun,  9). 
Objection  cannot  be  raised  at  the  general  term,  that  the 
damages  are  excessive  ;  or  that  the  verdict  is  against  evi- 
-dence  ;  nor  can  any  question  of  fact  be  discussed.  {Oill 
T.  R.  &P.  B.  B.  Co.,  37  Hun,  107;  Metropolitan  National 
Bank  v.  Sirret,  97  N.  Y.  320).  The  general  term  must 
either  order  a  new  trial,  or  direct  judgment  upon  the 
verdict.  {Douglass  v.  Haberstro,  10  Abb.  N.  C.  6).  The 
hearing  of  the  exceptions  under  this  order,  is  an 
enumerated  motion.  (Gen.  Eule,  38).  It  is  to  be 
brought  on  at  the  general  term  on  eight  days  notipe. 
(Gen.  Eule,  40).  The  note  of  issue  is  to  be  filed  with 
the  clerk  as  in  any  other  calendar  case.  (Gen.  Rule,  39). 
The  date  of  the  issue  is  at  the  time  when  the  order  for 
the  hearing  of  the  exceptions  is  made.  (Id).  The  papers 
to  be  printed  are  the  same  as  those  upon  an  appeal  from 
a  judgment. 

£iec.  2.  Motions  for  a  new  trial,  after  interlocutory  judgment. 

Where  the  decision  or  report,  rendered  upon  the  trial 
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of  an  issue  of  fact  by  the  court,  without  a  jury,  or  by  a 
referee,  directs  an  interlocutory  judgment  to  be  entered; 
and  further  proceedings  must  be  taken,  before  the  court, 
or  a  judge  thereof,  or  a  referee,  before  a  final  judgment  can 
be  entered  ;  a  motion  for  a  new  trial,  upon  one  or  more 
exceptions,  may  be  made  at  the  general  term,  after  the 
entry  of  the  interlocutory  judgment,  and  before  the 
commencement  of  the  hearing  directed  therein.  The 
time  within  which  the  party  must  except,  for  that  pur- 
pose, to  a  ruling  of  law,  made,  upon  such  a  trial,  by  the 
judge  or  the  referee,  after  the  close  of  the  testimony,  is 
ten  days  after  service  of  a  copy  of  the  decision  or  report, 
and  notice  of  the  entry  of  the  interlocutory  judgment 
thereupon.     (Co.  Civ.  Proc.  §  1001). 

This  section  applies  only  to  interlocutory  judgments? 
and  not  where  the  whole  controversy  is  finally  disposed 
of,  by  the  judgment  which  has  been  entered.  {Produce 
Bk.  V.  Morton,  67  N.  Y.  199,  203).  No  appeal  is  neces- 
sary to  be  taken  to  the  general  term,  to  review  a  judg- 
ment under  this  section  {Moore  v.  Oviatt,  35  Hun,  216); 
but,  if  an  appeal  has  been  taken,  the  general  term  may 
permit  it  to  be  withdrawn.  {Douglas  v.  Douglas,  5 
Hun,  140).  The  pendency  of  a  motion  under  this  sec- 
tion does  not  stay  proceedings,  under  an  interlocutory 
judgment  {Bennett  v.  Austin,  10  Hun,  451);  but  the  court 
will  usually  stay  such  proceedings  until  the  motion  for  a 
new  trial  at  the  general  term  has  been  decided.  If,  how- 
ever, a  new  trial  is  denied  by  the  general  term,  it  is  not 
then  usual  to  stay  proceedings  on  the  interlocutory  judg- 
ment, pending  an  appeal  to  the  court  of  appeals,  al- 
though an  appeal  has  been  taken  to  that  court  from  the 
order  denying  a  new  trial.  {Kelsey  v.  Sargent,  104  N.  Y. 
663).  The  motion  for  a  new  trial  at  a  general  term, 
should  be  made  before  the  hearing  of  a  reference,  which 
is  ordered  by  the  interlocutory  judgment.  {Church  v, 
Kidd,  3  Hun,  254). 

The  rules  for  bringing  on  the  hearing  are  the  same  as 
those  stated  in  the  last  section,  for  a  hearing  where 
exceptions  are  to  be  heard  in  the  first  instance  at  the 
general  term;  and  the  order  of  the  general  term  either 
grants  or  denies  a  new  trial.     From  that  order,  an  appeal 
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lies  to  the  court  of  appeals.  {Kelsey  v.  Sargent,  104  N. 
Y.  663).  But  an  appeal  does  not  lie  to  the  court  of 
appeals  from  the  interlocutory  judgment.  {Raynor  v. 
Baynor,  94  N,  Y.  248). 

ARTICLE  IX. 

MOTION   FOR    NEW  TRIAL,    AFTER    THE    TRIAL  OF  SPECIFIC 
QUESTIONS   OF  FACT. 

SECTION. 

1.  After  a  trial  by  jury,  of  issues. 

3,  After  a  trial  of  specific  questions  of  fact  by  a  referee. 

Sec.  1.  Aftera>  trial  by  jury,  of  issues. 

The  provisions  of  this  article,  relating  to  the  proceed- 
ings to  review  a  trial  by  a  jury,  are  applicable  to  the 
trial,  by  a  jury,  of  one  or  more  specific  questions  of  fact, 
arising  upon  the  issues,  in  an  action  triable  by  the  court. 
But,  except  in  a  case  specified  in  section  nine  hundred 
and  seventy  of  this  act,  a  new  trial  may  be  granted,  as 
to  some  of  the  questions  so  tried,  and  refused  as  to  the 
others;  and  an  error,  in  the  admission  or  exclusion  of 
evidence,  or  in  any  other  ruling  or  direction  of  the  judge, 
upon  the  trial,  may,  in  the  discretion  of  the  court  which 
reviews  it,  be  disregarded;  if  that  court  is  of  opinion, 
that  substantial  justice  does  not  require  that  a  new  trial 
should  be  granted.  Where  the  judge,  who  presided  at 
the  trial,  neither  entertains  a  motion  for  a  new  trial,  nor 
directs  exceptions,  taken  at  the  trial,  to  be  heard  at  the 
general  term,  a  motion  for  a  new  trial  can  be  made  only 
at  the  term,  where  the  motion  for  final  judgment  is 
made,  or  the  remaining  issues  of  fact  are  tried,  g,s  the 
case  requires.     (Co.  Civ.  Proc.  §  1003). 

The  motion  under  this  section,  for  a  new  trial  must  be 
made  at  the  special  term,  or  upon  the  miliutes  {Matter  of 
Clark,  40  Hun,  233);  unless  exceptions  are  ordered  to  be 
heard  at  the  general  term  in  the  first  instance.  If  the 
motion  is  not  made  upon  the  minutes,  it  must  be  made 
at  the  special  term,  and  before  judgment.  The  pro- 
visions of  section  one  thousand  and  five,  that  the  mo- 
tion for  a  new  trial  may  be  made  after  final  judgment, 
refers  to  a  new  trial  of  the  action,  and  not  to  a  new 
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trial  under  section  one  thousand  and  three,  of  the  issuer 
which  have  befen  settled,  to  be  tried  by  a  jury.  {CJiapin, 
V.  Thompson,  80  N.  Y.  275).  The  only  way  in  which  a 
trial  of  such  issues  can  be  reviewed,  is  by  a  motion  for  a 
new  trial  under  section  one  thousand  and  three. 

Although  this  section  of  the  Code  authorizes  the  judge 
who  presided  at  the  trial,  to  entertain  a  motion'  for  a 
new  trial  upon  his  minutes,  the  more  usual  and  the  bet- 
ter practice  is  to  move  at  the  special  term,  at  the  time 
when  the  application  is  made  for  final  judgment.  {Jones 
V.  Stewart,  T  Civ,  Pro.  R.  164).  If  a  motion  for  a  new 
trial  of  the  issues  settled,  is  not  made  before  final  judg- 
ment, the  party  against  whom  they  have  been  found 
will  be  deemed  to  have  acquiesced  in  the  verdict,  and 
the  questions  of  fact,  involved  in  the  verdict,  cannot  be 
reviewed  on  an  appeal  from  the  judgment  {Ward  v. 
Warren,  15  Hun,  600);  nor  can  the  exceptions  taken  at 
the  trial  be  reviewed  upon  a  motion  for  a  new  trial  made 
after  judgment  {Ohapin  v.  Thompson,  80  N.  Y.  2T5;  S. 
C.  89  N.  Y.  270);  but  upon  appeal  from  the  final 
judgment,  the  court  may  consider  the  rulings 
made  at  the  trial  by  which  proper  evidence 
was  rejected,  or  improper  evidence  was  received,  or 
unsound  rules  were  applied  in  presenting  the  case 
to  the  jury.  {Bowen  v.  BecM,  35  Hun,  434).  If  the 
judge  hears  the  motion  on  the  minutes,  without  any  ob- 
jection, it  is  equivalent  to  an  order,  that  it  be  so  made. 
{Keck  V.  Werder,  37  Super.  219).  Where  the  motion  is- 
made  at  special  term,  it  must  be  on  a  case.  (Gen.  Rule, 
31).  It  may  be  made  upon  any  ground  which  is  m-entioned 
in  this  chapter  as  ground  for  a  new  trial.  A  new  trial 
in  such  cases,  is  not  a  matter  of  right;  and  it  will  not  be 
granted,  where  the  court  can  see  that  justice  has  been 
done,  and  is  satisfied  with  the  result;  although  there 
may  have  been  error,  or  misdirection,  unless  the  error  is 
vital  or  important.  {Post  v.  Mason,  91  N.  Y.  539).  The 
rule  in  deciding  motions  for  a  new  trial,  made  in  such 
cases,  is  the  same  as  where  they  are  made  upon  the- 
ground  of  newly  discovered  evidence;  and  the  question 
to  be  considered  in  all  such  cases,  is  whether  or  not  sub- 
stantial justice  has  been  done.     {Lansing  v.  Russell,  13 
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Barb.  510;  Marvin  v.  Marvin,  H  Ab.  Pr.  N.  S  102).  In 
such  a  case  the  court  will  examine  the  whole  case,  and 
will  refuse  a  new  trial  if  substantial  justice  has  been 
done;  although  rulings  have  been  made  which  would  re- 
quire a  new  trial  in  actions  at  law.  {Church  v.  Kidd,  3- 
Hun,  254). 

Sec.  S.  Afteratrialof  specific  questions  of  fact  by  a  referee. 

in  an  action  triable  by  the  court,  where  a  reference 
has  been  made,  to  report  upon  one  or  more  specific  ques- 
tions of  fact,  involved  in  the  issue,  a  motion  for  a 
new  hearing  may  be  made  at  a  special  term,  at  any  time 
before  the  hearing  of  a  motion  for  final  judgment,  or  the 
trial  of  the  remaining  issues  of  fact.  The  motion  must 
be  made  upon  affidavits,  unless  the  court,  or  a  judge' 
thereof,  directs  a  case  to  be  prepared  and  settled.  (Co, 
Civ.  Proc.  §  1004). 

A  motion  under  this  section  must  be  made  upon  a  case^ 
and  exceptions.  (Gen.  Rule,  31).  Before  the  Code  of 
Civil  Procedure,  the  report  of  a  referee  upon  such  a 
hearing,  could  only  be  reviewed  at  the  general  term. 
This  section  changes  the  rule,  and  requires  the  motion  to 
be  made  in  the  first  instance  at  the  special  term.  The 
section  does  not  apply  to  a  case  where  all  the  issues 
have  been  sent  to  a  referee  to  hear  and  determine. 
{Qarlutt  v.  Oarhutt,  i  N.  Y.  S.  Rep.  416).  The  rules 
with  regard  to  hearing  the  motion,  which  were  stated  in 
the  last  section,  apply  to  a  motion  under  this  section. 

ARTICLE  X. 

NEW   TRIALS   IN    EJECTMENT, 

In  an  action  of  ejectment,  a  motion  for  a  new  trial  majr 
be  made  upon  any  of  the  grounds  which  have  been  stated 
in  this  chapter,  as  grounds  for  a  new  tri^l  in  any  other 
action;  and  in  addition  to  what  may  be  called  the  com- 
mon law  motion  for  a  new  trial,  the  statute  provides  that 
the  court,  at  any  time  within  three  years  after  such  a 
judgment  is  rendered,  and  the  judgment-roll  is  filed, 
upon  the  application  of  the  party  against  whom  it  was 
rendered,  his  heir,  devisee,  or  assignee,  apd  upon  pay- 
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ment  of  all  costs,  and  all  damages;  other  than  for  rents 
and  profits,  or  for  use  and  occupation,  awarded  thereby 
to  the  adverse  party,  must  make  an  order  vacating  the 
judgment,  and  granting  a  new  trial  in  the  action.  The 
court  upon  a  like  application,  made  within  two  years 
after  the  second  final  judgment  is  rendered,  and  the 
judgment-roll  is  filed,  may  make  an  order  vacating  the 
second  judgment,  and  granting  a  new  trial,  upon  the 
like  terms,  if  it  is  satisfied  that  justice  will  be  thereby 
promoted,  and  the  rights  of  the  parties  more  satisfacto- 
rily ascertained  and  established.  Not  more  than  two  new 
trials  shall  be  granted  under  this  section.  (Co.  Civ.  Proc. 
§  1525). 

This  statutory  new  trial  is  not  permitted  in  any  other 
action,  but  the  strict  possessory  action  of  ejectment.  It 
cannot  be  granted  in  an  equitable  action,  nor  in  an  action 
for  trespass;  nor  in  an  action  to  test  the  validity  of  an 
alleged  devise  {Shumway  v.  Shumway,  42  N.  Y.  143; 
Marmn  v.  Marvin,  11  Abb.  Pr.  N.  S.  102);  nor  in  an 
action  to  set  aside  a  conveyance  (McQonnell  v.  McGul- 
lough,  14  N.  Y.  S.  Rep.  621);  nor  does  it  apply  to  a  case 
where  the  action  of  ejectment  is  founded  on  an  allegation 
of  rent  in  arrear;  nor  to  an  action  where  section  four 
hundred  and  forty-five  of  the  Code  of  Civil  Procedure 
is  applicable.     (Co.  Civ.  Proc.  §  1528). 

Where  an  answer  has  been  interposed,  a  judgment  en- 
tered upon  a  verdict  after  an  inquest  taken,  is  within 
this  section.  {Sacia  v.  0'  Connor,  47  Super.  53).  The 
application  for  a  new  trial  under  this  section,  is  to  be 
made  at  special  term,  upon  afiidavits  showing  the  facts 
which  are  made  necessary  by  section  fifteen  hundred  and 
twenty-five  of  the  Code.  It  may  be  made  after  the  trial, 
and  before  judgment.  If  then  made,  the  order  should  pro- 
vide, that  when  judgment  is  perfected,  it  should  be  vacated 
on  payment  of  costs,  and  that  the  new  trial  be  had.  {Post 
V.  Moran,  1  Civ.  Pro.  R.  222).  The  statute  as  to  the 
first  new  trial  is  imperative;  and  the  right  of  the  party 
to  it,  is  absolute;  and  no  reason  need  be  given  for  making 
the  application.  {Rogers  v.  Wing,  5  How.  Pr.  50;  Harris 
v.  Waite,  54  How  Pr.  113).  The  time  for  making  the 
application,  fe  to  be  computed  from  the  entry  of  the  origi- 
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nal  judgment,  and  not  from  the  time  of  the  entry  of  the 
judgment  of  affirmance  in  an  appellate  court.  {Chautau- 
qua Co.  Bk  V.  White,  23  N.  Y.  347).  The  defendant 
may  have  a  new  trial,  although  the  land,  which  is  the 
subject  of  the  action,  has  been  sold  on  the  judgment  in 
ejectment,  and  the  plaintiff  has  bought  it  and  has  a 
sheriff's  deed.  {Phyfe  v.  Masterson,  45  Super  338), 
Where  one  bought,  subject  to  a  mortgage,  and  has  been 
evicted  in  an  action  of  ejectment;  and  the  mortgage  is 
afterwards  foreclosed,  the  purchaser  under  the  mortgage 
is  an  assignee  under  this  section,  and  is  entitled  to  a  new 
trial.  {Howell  v.  Leavitt,  90  N.  Y.  238).  The  terms  to 
be  imposed  on  granting  a  new  trial,  do  not  include  the 
payment  of  the  sum  awarded,  for  mesne  profits.  {Bisley 
V.  Bice,  11  Civ.  Pro.  R.  367). 

Where  a  second  new  trial  is  asked  under  this  secticn, 
the  party  making  the  apphcation  must  show  in  his  papers 
that  justice  requires  it;  and  if  the  court  is  satisfied  that 
justice  will  be  thereby  promoted,  and  the  rights  of  the 
parties  will  be  more  satisfactorily  ascertained  and  estab- 
lished, it  is  proper  to  grant  a  new  trial;  although  no 
error,  which  would  support  an  appeal,  has  been  commit 
ted  upon  the  trial;  and  though  the  evidence  was  sufficient 
to  support  the  verdict  of  the  jury,  and  there  is  no  claim 
on  the  part  of  the  applicant  that  he  was  surprised,  or 
that  he  has  any  newly  discovered  evidence.  {Keeler  v, 
Dennis,  39  Hun,  18;  Phyfe  v.  Masterson,  45  Super.  338). 

Only  two  new  trials  in  all  can  be  granted  under  this 
statute.  Each  party  is  not  entitled  to  two  trials.  {Har- 
ris v.  Waife,  54  How.  Pr.  113;  Bellinger  y.  Mariindale, 
8  How.  Pr.  113).  Two  new  trials  may  be  granted  under 
the  provisions  of  this  section,  however  many  trials  may 
have  been  granted  for  other  reasons.  The  order  granting 
a  second  new  trial  may  be  reviewed  by  the  general  term. 
{Keeler  v.  Dennis,  39  Hun,  18). 
65 
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SECURITY  FOR  COSTS, 


ARTICLE  I  —When  security  to  be  given. 
ARTICLE  II.— Application  for  tlie  order. 
ARTICLE  III.— The  undertalsing. 
ARTICLE  IV  —Effect  of  failure  to  give  security 
ARTICLE  V. — Security  in  special  proceedings. 

ARTICLE  I. 

WHEN  SECURITY  TO  BE  GTVEN. 

SECTION. 

1.  When  a  matter  of  right. 

3    When  in  the  discretion  of  the  court. 

Sec.  1.  When  a  matter  of  right. 

The  defendant,  in  an  action  brought  in  a  court  of 
record,  may  require  security  for  costs  to  be  given,  where 
the  plaintiff  was,  when  the  action  was  commenced, 
either: 

1.  A  person  residing  without  the  state;  or,  if  the  ac- 
tion is  brought  in  a  county  court,  or  in  the  city  court  of 
the  city  of  New  York,  the  city  court  of  Yonkers,  or  the 
justices'  court  of  the  city  of  Albany,  residing  without 
city  or  county,  as  the  case  may  be,  wherein  the  court  is 
located;  or 

2.  A  foreign  corporation;  or 

3.  A  person  imprisoned  under  execution  for  a  crime;  or 

4.  The  official  assignee  of  a  person  so  imprisoned;  the 
official  assignee  or  official  trustee  of  a  debtor;  or  an 
assignee  in  bankruptcy;  where  the  action  is  brought  upon 
a  cause  of  action,  arising  before  the  assignment,  the 
appointment  of  the  trustee,  or  the  adjudication  in  bank- 
ruptcy; or 
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5.  An  infant,  whose  guardian  ad  litem  has  not  given 
such  security.     (Co.  Civ.  Proc.  §  3268). 

The  defendant,  in  a  like  action,  may  require  security 
for  costs  to  be  given,  where  after  the  commencement  of 
the  action,  the  plaintiff  either: 

1.  Ceases  to  be  a  resident  of  the  state;  or,  where  the 
action  is  brought  in  either  of  the  local  courts  specified  in 
subdivision  first  of  the  last  section,  ceases  to  be  a  resi- 
dent of  the  city  or  county,  as  the  case  may  be,  wherein 
the  court  is  located;  or 

2.  Is  adjudicated  a  bankrupt,  or  discharged  from  his 
debts,  or  exonerated  from  imprisonment,  pursuant  to  a 
law  of  the  state,  or  of  the  United  States;  or 

3.  Is  sentenced  to  the  state  prison,  for  a  term  less  than 
for  fife.     (Co.  Civ.  Proc.  §  3269). 

In  a  case  specified  in  either  of  the  last  two  sections,  if 
there  are  two  or  more  plaintiffs,  the  defendant  cannot 
require  security  for  costs  to  be  given,  unless  he  is  entitled 
to  require  it  of  all  the  plaintiffs.  (Co.  Civ.  Proc.  § 
3270). 

The  right  to  have  security  for  costs  under  these  sec- 
tions, is  asbolute.  {Healy  v.  Twenty-third  St.  B.  B. 
Co.,  1  Civ.  Pro.  E.  16;  Byan  v.  Potter,  4  id.  80;  Mc- 
Donald V.  Peet,  7  id.  200).  In  this  respect  the  provisions 
of  this  statute  differ  from  those  of  the  revised  statutes. 

If  the  action  is  pending  in  the  superior  city  court,  the 
security  is  not  required,  if  the  plaintiff  is  a  resident  of 
the  state,  although  he  is  not  a  resident  of  the  city  and 
county,  over  which  the  jurisdiction  of  the  court  extends. 
{Lewis  v.  Farrell,  46  Super.  358;  Ralph  v.  Husson,  51 
Super.  615).  Before  the  Code  of  Civil  Procedure,  the 
county  court  could  not  order  security  for  costs  to  be 
given,  because  the  plaintiff  resided  in  another  county 
than  that  in  which  the  action  was  brought.  {Elliott  v. 
Wood,  5  Hun,  594).  It  will  be  noticed  that  this  is. 
changed  by  the  Code  of  Civil  Procedure;  and  that  a  county 
court  may  now  require  security  for  costs  to  be  given 
if  the  plaintiff  resides  outside  of  the  county.  The  pro- 
visions authorizing  the  city  court  of  the  city  of  New  York 
to  require  security  for  costs  in  certain  cases,  do  not  apply 
to  a  marine  action,  prosecuted  pursuant  to  section  thirty- 
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one  hundred  and  seventy-seven,  of  the  Code  of  Civil 
Procedure.  (Co.  Civ.  Proc,  §  3160;  WycJcoffY.  Devlin, 
8  Civ.  Proc.  R.  138).  A  surrogate's  court  is  not  author- 
ized to  require  security  for  costs  under  these  sections. 
{Loesche  v.  Griffin,  3  Dem.  358).  The  provisions  of  the 
Code  do  not  apply  to  courts  not  of  record.  Neither  the 
supreme  court,  nor  a  county  court  can  require  security 
for  costs  in  an  action  arising  in  a  justice's  court.  {Mat- 
ter of  Martin,  7  Civ.  Pro.  E.,  399;  Mellen  v.  Hutchins, 
8  Abb.  N.  C.  228).  A  defendant  cannot  be  compelled  to 
give  security  for  costs  in  any  case.     {Ooates  v.  Morris, 

1  Law  Bull.  29).  The  fact  that  the  plaintiff  has  given 
security  in  an  action  of  replevin,  or  upon  obtaining  a 
provisional  remedy,  does  not  affect  the  right  of  the  de- 
fendant to  require  security  for  costs  in  a  case,  which  is 
otherwise  a  proper  one.  {McCall  v.  Frith,  2  Civ.  Pro. 
R.  9;  Hodges  v.  Forter,  10  Hun,  244).  Security  under 
these  sections  may  be  ordered  in  actions  of  every  nature, 
both  for  tort  and  upon  contract.     {Keller  v.    Townsend, 

2  Abb.  N.  C.  432).  One  who  resides  with  his  family  in 
another  state  is  a  non-resident  under  these  sections,  al- 
though he  has  an  office  in  New  York  city  where  he  does 
business.  {Wallace  v.  Castle,  68  N.  Y.  370;  Krom,  v. 
KursTieedt,  51  Super.  119).  But  one  who  is  absent  from 
the  state  on  business,  although  for  several  years,  does 
not  cease  to  be  a  resident,  if  his  family  continue  to  live 
within  the  state.  {Roierti  v.  Methodist  BooJc  Con.  1 
Daly,  3).  An  alien  resident  is  not  required  to  give  secu- 
rity, unless  his  residence  is  shown  to  be  merely  tempo- 
rary. {Norton  v.  Mackie,  8  Hun,  520).  The  fact  that  the 
plaintiff,  who  is  a  non-resident,  does  not  intend  to 
remain  so,  but  intends  to  become  a  resident  of  the 
state,  does  not  excuse  him  from  the  necessity  of  giv- 
ing security  {Gelch  v.  Barndby  1  Bosw.  657);  nor 
if  he  is  a  non-resident  when  the  action  is  begun,  will  he 
be  excused  from  fihng  security,  because  he  afterwards 
becomes  a  resident  of  the  state.  {Ambler  v.  Ambler,  8 
Abb.  Pr.  340).  Where  a  non-resident  assigns  his  cause 
of  action  to  a  resident,  by  an  absolute  assignment,  al- 
though for  his  own  benefit,  security  for  costs  cannot  be 
required.     {Horton    v.    Shepherd,     1    Civ.   Pro.    R.   26). 
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The  rule  is  otherwise,  however,  where  the  assignment  is 
primarily  for  the  benefit  of  the  non-resident.  {Fish 
V.  Wing,  1  Civ.  Pro.  R.  231).  Security  for  costs  can  only 
be  required  of  the  plaintiff  as  a  non-resident,  where  he 
was  such  at  the  beginning  of  the  action,  or  ceased  to  be 
a  resident  after  the  action  had  begun  {Fitzsimmons  v. 
Curley,  6  Civ.  Pro.  R.  156);  a  mere  intention  to  remove, 
is  not  sufficient  to  entitle  the  defendant  to  have  security. 
{Morton  v.  Domestic  Tel  Co.,  1  Abb.  N.  C.  290).  Where 
the  plaintiff  was  a  resident  when  the  action  was  com- 
menced, but  is  afterwards  taken  into  another  state  as 
a  fugitive  from  justice,  by  compulsory  process,  he  be- 
comes a  non-resident,  and  must  give  security  for  costs. 
{Long  V.  Hall,  3  Sand.  Y29).  Where  the  plaintiff  re- 
moves from  the  state  after  a  judgment  in  his  favor,  he 
cannot  be  compelled  to  file  security  for  costs,  pending 
an  appeal.  {Flint  v.  Van  Deusen,  24  Hun,  440).  A 
foreign  government  which  has  brought  an  action  in  the 
courts  of  this  state,  may  be  compelled  to  give  security 
for  costs.  {Hepuhlic  of  Mexico  v.  Arrangois,  3  Abb. 
Pr.  470).  A  foreign  corporation  which  has  brought  a 
suit  in  the  name  of  the  sheriff  of  the  county,  may  be 
compelled  to  give  security  for  costs  {Or ant  v.  Crittenton, 
13  Civ.  Pro.  E.  123).  Section  thirty-two  hundred  and 
seventy  is  not  applicable  to  such  a  case,  where  the  sheriff 
is  a  mere  nominal  party.  (Id).  The  distinction  between 
the  provisions  of  subdivision  four  of  section  thirty- 
two  hundred  and  sixty-eight,  and  section  thirty- 
two  hundred  and  seventy-one,  cited  below,  is 
that  the  first  one  applies  where  the  action  is  brought 
upon  a  cause  of  action  arising  before  it  vested  in  the 
trustee  or  assignee,  and  the  second  applies  to  a  cause  of 
action,  which  has  arisen  after  the  appointment  of  the 
trustee.  The  right  of  a  defendant  to  compel  an  infant 
to  file  security  for  costs,  under  sub-division  five  of  section 
thirty-two  hundred  and  sixty -eight,  where  the  guardian 
ad  litem  has  not  given  such  security,  is  an  absolute  right 
{Healy  v.  Twenty-third  St.  B.  B.  Co.,.  1  Civ.  Pro.  R. 
15);  although  the  action  was  commenced  before  the  Code 
of  Civil  Procedure  took  effect.  {Schultz  v.  Third  Ave.  B. 
B.  Co.,  49  Super.  95).  The  court,  however,  may  authorize 
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an  infant  to  sue  as  a  poor  person;  and  the  right  to  require 
security  for  costs,  is  subordinate  to  the  right  to  sue  as  a 
poor  person  {Hotaling  v.  McKenzie,  Y  Civ.  Pro.  R.  320); 
and  where  authority  has  been  given  to  sue  as  a  poor  per- 
son, a  motion  that  the  infant  be  compelled  to  give  secu- 
rity for  costs,  will  be  denied  {Hays  v.  Knickerbocker 
Ice  Co.,  20  Wkly.  Dig.  61;  Erickson  v.  Poey,  5  Civ.  Pro. 
E.  379);  and  if  an  order  has  been  made  requiring  secu- 
rity for  costs  to  be  given,  it  will  be  vacated,  when  leave 
is  given  to  sue  as  a  poor  person.  {Erickson  v,  Poey,  supra; 
Irving  v.  Garrity,  4  Civ.  Pro.  E.  105).  Although  the 
court  has  ordered  an  infant  plaintiff  to  give  security  for 
costs,  and  stayed  his  proceedings  until  the  security  is 
given,  it  has  the  power  still  to  entertain  the  motion  that 
he  may  be  permitted  to  sue  as  a  poor  person;  and  an 
order  granting  such  leave,  is  an  answer  to  the  defend- 
ant's motion  to  dismiss  the  complaint,  for  failure  to  give 
security,  {Shearman  v.  Pope,  106  N.  Y.  664).  Although 
the  right  to  require  security  for  costs  under  the  sections 
cited  above,  is  an  absolute  one,  it  may  be  lost  by  delay 
in  making  the  application  for  it  {Buckley  v.  Outta  Percha 
Mfg.  Co.,  3  Civ.  Pro.  R.  428;  Lewis  v.  Farrell,  46  Super. 
358);  as  by  obtaining  extension  of  time,  and  stipulating 
to  take  short  notice  of  trial  {Buckley  v.  Gutta  Percha 
Mfg.  Co.,  supra);  or  by  delaying  to  move,  until  the  cause 
is  on  the  calendar  for  trial  {McDonald  v.  Peet,  1  Civ.  Pro. 
E.200);  or  by  proceeding  to  trial  without  applying  for  secu- 
rity, with  knowledge  of  the  facts,  which  give  the  right  to  it 
{Fitzsimmons  v.  Curley,  50  Super.  429);  or  by  delay  in 
applying  for  it,  until  after  service  of  the  answer,  unless 
the  defendant  shows  that  he  was  ignorant  of  the  fact 
of  plaintiff's  non-residence.  {Stevenson  .'  N.  Y.,  L.  E. 
.&  W.  B.  B.  Co.,  16  N.  Y.  S.  Eep.  78Y).  Although  the 
absolute  right  to  have  security  may  be  forfeited  by  laches, 
the  court  still  has  power  to  compel  the  plaintiff  to  give 
security  for  costs,  in  its  discretion.  {Robertson  v.  Bar- 
num,  29  Hun,  657:  Hayes  v.  Second  Ave.  B.  B.  Co.  5 
Law  Bull.  92).  The  defendant  has  an  absolute  right  to 
have  security  for  costs,  given  by  a  non-resident  plaintiff, 
when  he  takes  an  appeal  from  a  judgment  in  defendant's 
favor,  although  the  defendant  did  not  move  for  security 
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before  the  trial  of  the  action.  {Oifford  v  Rising,  15  N. 
Y.  S.  Eep.  596).  In  an  action  brought  by  a  tax- 
payer to  restrain  illegal  acts  of  of&cers  of  a  municipal 
corporation,  the  plaintiff,  before  commencing  the  action, 
is  required  to  furnish  a  bond  in  the  penalty  of  two  hun- 
dred and  fifty  dollars,  approved  as  required  in  the  statute, 
conditioned  to  pay  all  costs  that  may  be  awarded  to  the 
defendant  in  such  action,  if  it  shaU  finally  be  determined 
in  favor  of  the  defendant.     (Laws  of  1887,  Chap.  6Y3). 

Sec.  2.  When  in  the  discretion  of  the  court. 

In  an  action  brought  by  or  against  an  executor  or  ad- 
ministrator, in  his  representative  capacity,  or  the  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by 
statute  to  sue,  or  to  be  sued:  or  by  an  official  assignee, 
the  assignee  of  a  receiver,  or  the  committee  of  a  person 
judicially  declared  to  be  incompetent  to  manage  his 
.affairs  ;  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs.  (Co.  Civ.  Proc.  §  3271). 

Attention  is  called  to  the  distinction  between  this  sec- 
tion, and  sub-division  four  of  section  thirty-two  hundred 
and  sixty-eight.  The  provisions  of  this  section  do  not 
apply  to  an  action,  where  after  the  death  of  the  plaintiff, 
the  action  has  been  revived  by  his  personal  representa- 
tives. {Sullivan  v.  Remington  S.  M.  Co.  27  Hun,  270). 
The  power  of  the  court  to  order  security,  under  this  sec- 
tion, exists  aside  from  any  question  of  mismanagement 
or  bad  faith ;  and  without  regard  to  the  fact  that  there 
may  be  a  personal  liability  for  costs  under  section  thirty- 
two  hundred  and  forty-six  of  the  Code.  {Tollman  v.  S. 
B.  &  N.  Y.  R.  R.  Co.  92  N.  Y.  353).  This  power,  how- 
ever, should  not  be  exercised,  unless  reasonable  grounds 
are  shown  for  it.  {Bennett  v.  Goble,  48  Hun,  354).  Se- 
curity under  this  section  may  properly  be  required  where 
the  plaintiff  is  a  trustee  for  one,  who  if  plaintiff  himself, 
might  be  required  to  file  security  under  section  thirty-two 
hundred  and  sixty-eight.  {Fishv.  Wing, iQiy.  Proc.  R.  231; 
Carney  v.  Bernheimer,  12  Wkly.  Dig.  91).  A  trustee  will 
not  be  required  to  give  security  under  this  section,  simply 
because  the  estate  in  behalf  of  which  he  sues,  has  no  other 
assets  than  the  cause  of  action  upon  which  the  suit  is 
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brought.  ( Wassinger  v.  Fennell,  13  Civ.  Pro.  R.  286; 
Jiyan  v.  Potter,  4  Civ.  Pro.  R.  80).  The  court  will  require  a 
receiver  in  supplementary  proceedings  to  give  security  for 
costs,  under  this  section,  vrhere  he  has  brought  an  action 
without  leave  ( Welch  v.  Bogert,  3  Wkly.  Dig.  402);  and 
also  where  it  appeared  that  the  defendants  in  the  action 
had  recovered  judgments  against  the  person  who  pro- 
cured the  receiver  to  be  appointed,  upon  which  judg- 
ments, executions  had  been  returned  unsatisfied.  {Smith 
V.  Clark,  1  Law  Bull.  83).  In  every  case,  where  from  the 
circumstances  shown  upon  the  application,  the  court  has 
reason  to  believe  the  action  is  brought  in  bad  faith,  or 
for  the  purpose  of  vexing  or  annoying  the  defendant,  or 
the  party  bringing  the  action  has  been  guilty  of  anymis- 
itianagement  in  regard  to  it,  it  will  be  proper  to  direct 
security  to  be  given  for  costs.  {Norris  v.  Breed,  Sheld. 
271;  Kimberly  V.  Stewart,  22  How.  Pr.  281).  Security 
for  costs  should  not  be  required  of  one  who  has  brought 
an  action,  for  violation  of  the  excise  law,  in  the  names  of 
the  commissioners  of  excise,  or  overseers  of  the  poor,  as 
permitted  by  statute  {Coram} rs  of  Excise  v.  McOrath, 
27  Hun,  425;  Matter  of  Martin,  7  Civ.  Pro.  R.  399);  but 
the  special  term  has  power  in  such  cases,  in  its  discretion, 
to  require  security  to  be  given  by  such  persons.  {Sharp 
V.  Fancher,  29  Hun,  193). 

ARTICLE  II. 

APPLICATION   FOR   THE    OEDEK. 

BECTION. 

1.  When  and  where  to  be  made. 
3.  What  notice  required. 

3.  On  what  papers  to  be  made. 

4.  The  order. 

Sec.  1    When  and  \rhere  to  be  made. 

Although  the  court  does  not  lose  the  power  to  require 
security,  because  there  has  been  great  delay  in  making 
the  application  {Robertson  v.  Barnum,  29  Hun,  657),  yet 
where  security  is  claimed  as  a  matter  of  right,  the  appli- 
cation should  be  made  promptly;  and  if  there  is  delay, 
in  making  it,  the  absolute  right  is  lost;  and  whether  or 


SECURITY   FOU   COSTS.  441 

not  it  will  be  granted,  is  in  the  discretion  of  the  court, 
(Art.  I,  section  1,  supra).  The  fact  that  -the  defendant 
has  delayed  in  making  the  application,  and  has  taken 
steps  in  the  action,  after  he  knew  his  right  to  have  the 
security,  is  not,  however,  necessarily  a  ground  for  refus- 
ing the  order  {People  v.  Oneida  Common  Pleas,  1& 
Wend.  652);  but  the  court  will  sometimes  deny  the  mo- 
tion on  that  ground  alone,  where  there  has  been  great 
delay  in  making  it;  as  for  instance  a  year  {Lewis  v, 
Farrell,  46  Super.  358);  or  two  years  ( l^e^7  v.  Freund, 
2  Law  Bull.  48);  or  where  the  cause  has  been  referred 
and  noticed  for  hearing  before  the  referee  {Florence  v. 
Bulkley,  1  Duer,  T05;  Swan  y.  Matthews,  3  Duer,  613);  or 
where  it  has  been  noticed  for  trial  several  times  before 
an  application,  and  it  is  apparent  that  the  application  is. 
made  for  delay  {Robinson  v.  Sinclair,  1  Den.  628);  or 
where  the  defendant  proceeds  to  trial  with  knowledge  of 
the  circumstances  which  entitle  him  to  have  security, 
tvithout  moving  for  it  {Fitzsimmons  v.  Curley,  60  Super. 
429);  or  where  the  delay  has  been  unreasonable,  and  the 
plaintiff's  attorney  is  unable  to  communicate  with  his 
client  {Fearn  v.  Oelpcke,  13  Abb.  Pr.  473);  or  where  the 
cause  was  on  the  calendar  and  about  to  be  tried,  before 
an  application  was  made.  {Boylan  v.  Mathews,  3  Civ. 
Pro.  E.  38). 

Where  the  plaintiff  was  an  infant,  and  the  defendant- 
had  obtained  several  extensions  of  time  to  answer;  and 
on  obtaining  the  second  one,  defendant  had  stipulated  to 
take  short  notice;  and  within  three  days  after  answering, 
obtained  an  ex  parte  order,  requiring  the  plaintiff  to  file 
security  for  costs;  it  was  held  that  he  was  not  entitled  to- 
it;  and  the  order  was  set  aside.  {Buckley  v.  Outta  Percha 
Mfg.  Co.,  3  Civ.  Pro.  R.  428).  Sometimes,  however,  where- 
there  has  been  great  delay,  the  court,  in  the  exercise  of 
its  discretion,  will  grant  the  motion  to  compel  the  plaint- 
iff to  give  security  for  costs,  on  payment  by  the  defend- 
ant of  any  expenses  of  the  action,  to  which  the 
plaintiff  may  have  been  put,  by  reason  of  the  delay;  as, 
where  the  action  is  noticed  for  trial,  and  about  to  be 
tried,  and  by  reason  of  granting  the  motion,  the  trial 
66 
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must  be  postponed.  {Carpenter  v.  Downing,  6  Hill,  234). 
But  where  the  defendant  moves  promptly,  after  learning 
the  facts,  as  when  he  learned  them  at  the  trial,  and 
.moved  without  delay,  he  does  not  lose  his  absolute  right 
to  have  security.  {Boucher  v.  Pia,  14  Abb.  Pr.  1). 
"Where  the  plaintiff,  being  a  non-resident,  had  given 
:security  for  costs,  and  after  his  death,  and  an  adminis- 
trator had  been  substituted,  and  the  action  had  been 
tried,  and  the  plaintiff  had  recovered  a  judgment,  a  mo- 
tion for  additional  security  was  denied,  because  the  pre- 
sumption of  law  was  that  the  judgment  was  proper. 
■{Brackett  v.  Griswold,  46  Hun,  442).  Where  after  judg- 
ment had  been  entered  by  default,  for  the  plaintiff,  it 
-was  opened,  and  the  defendant  allowed  to  come  in  and 
defend,  his  motion  to  compel  the  plaintiff  to  file  security 
for  costs  was  held  not  to  be  too  late,  and  was  granted. 
■{Gardners.  Kelly,  2  Sand.  632).  A  motion  by  the  de- 
fendant to  compel  the  plaintiff  to  file  security  for  costs, 
will  be  denied  where  the  defendant  is  in  default  for  the 
non-payment  of  interlocutory  costs,  at  the  time  of  mak- 
ing the  motion.  {Butler  v.  Wood,  10  How.  Pr.  313). 
And  where  he  is  in  default  for  non-payment  of  motion 
■costs  under  section  seven  hundred  and  seventy-nine  of 
the  Code,  his  proceedings  will  be  stayed;  and  this  motion 
cannot  be  made  until  such  costs  have  been  paid.  Where 
the  motion  is  made  under  section  thirty-two  hundred  and 
.sixty-eight,  or  section  thirty-two  hundred  and  sixty- 
nine,  it  may  be  made  to  the  court  or  a  judge  thereof. 
(Co.  Civ.  Proc,  §  32Y2).  But  if  the  application  is  made 
under  section  thirty-two  hundred  and  seventy -one,  it  can 
only  be  made  to  the  court. 

Sec.  2.  Wbat  notice  required. 

An  application  which  is  made  to  the  court  under  sec- 
tion thirty-two  hundred  and  seventy-one  of  the  Code  of 
■Civil  Procedure,  must  be  made  upon  the  usual  notice  of 
motion.  {Swift  v.  Wheeler,  46  Hun,  580).  The  Code 
makes  no  provision  for  a  notice,  where  the  application  is 
Tinder  section  thirty-two  hundred  and  sixty-eight,  or 
thirty -two  hundred  and  sixty -nine;  and  in  that  case,  the 
3iotice  is  not  required;  but  the  motion  is  made  ex  parte 
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to  the  court,  or  judge,  who  is  required  to  grant  an  abso- 
lute order  requiring  the  plaintiff  to  give  security,  if  the 
papers  show  that  the  case  is  one  under  these  sections. 
{Wood  V.  BlodgeU,  G.  T.,  5th  Dept.,  June,  1888). 

Sec.  3.  On  -what  papers  to  be  made. 

Where  the  motion  is  made  to  the  court,  or  a  judge 
thereof,  ex  parte,  under  sections  thirty-two  hundred  and 
sixty-eight  or  thirty-two  hundred  and  sixty-nine,  it 
must  be  founded  upon  affidavit.  The  affidavit  should 
state  clearly  and  distinctly  the  facts  which  are  rehed 
upon  as  showing  the  right  to  have  security.  The  facts 
should  be  stated,  so  far  as  practicable  upon  the  personal 
knowledge  of  the  affiant.  But  if  they  are  stated  upon 
information  and  belief,  the  sources  of  the  information, 
^nd  the  grounds  of  the  belief  should  be  given.  The 
affidavit  need  not  be  that  of  the  party;  but  it  may  be 
made  by  any  person  who  is  acquainted  with  the  facts. 
Where  the  application  is  under  section  thirfcy-two  hun- 
dred and  seventy-one,  it  must  be  based  upon  an  affida- 
vit; the  requirements  of  which  are  the  same  as  those 
stated  above;  and  upon  notice  of  motion;  and  the  papers 
must  be  served  as  required  for  any  other  non-enume- 
rated motion. 

Sec.  4.  The  order. 

Where  security  for  costs  is  required  to  be  given,  the 
court  in  which  the  action  is  pending,  or,  except  in  a  case 
specified  in  the  last  section,  a  judge  thereof,  upon  due 
proof,  by  affidavit  of  the  facts,  must  make  an  order 
requiring  the  plaintiff,  within  a  time  specified,  either  to 
pay  into  court,  the  sum  of  two  hundred  and  fifty  dollars 
to  be  applied  to  the  payment  of  the  costs,  if  any 
awarded  against  him,  or  at  his  election,  to  file  with  the 
clerk  an  undertaking,  and  to  serve  a  written  notice  of 
the  payment  or  of  the  fifing  upon  the  defendant's  attor- 
ney; and  staying  all  other  proceedings,  on  the  part  of  the 
plaintiff,  except  to  review  or  vacate  the  order,  until  the 
payment  or  filing,  and  notice  thereof,  and  also,  if  an 
undertaking  is  given,  the  allowance  of  the  same.  (Co. 
€iv.  Proc.  §  3272). 

The  practice  in  procuring  security  for  costs  unaer  the 
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revised  statutes,  was  either  to  obtain  an  order  ex  parte, 
directing  security  to  be  filed  within  twenty  days,  or  that 
the  plaintiff  show  cause,  on  a  day  named  in  the  order,  why 
such  security  should  not  be  filed;  and  staying  the  pro- 
ceedings in  the  mean  time;  or  to  move  for  security  on 
notice  to  the  opposite  party.  {Cadwell  v.  Manning,  15 
Abb.  Pr.  271  Bronson  v.  Freeman,  8  How.  P.  492;  Colt 
V.  Wheeler,  12  Abb.  Pr.  388). 

The  form  of  the  order  is  now  prescribed  by  the  Code 
{Buckley  v.  Outta  Peroha  Mfg.  Co.,  3  Civ.  Pro.  R.  428); 
and  it  contains  no  provision  for  an  order  to  show  cause 
in  any  case.  The  Code  requires  that  the  order  should  be 
absolute  in  form;  leaving  it  for  the  plaintiff  to  move  to 
vacate  it,  if  it  is  not  properly  granted.  It  should  specify 
the  amount  of  the  undertaking,  which  is  not  limited  by 
the  statute.  {Keller  v.  Townsend,  2  Abb.  N.  C.  432; 
Leftwick  v.  Clinton,  26  How.  Pr.  26).  The  amount  of 
the  undertaking  is  usually  two  hundred  and  fifty  dollars; 
and  where  the  plaintiff  is  an  infant,  the  court  cannot  re- 
quire an  undertaking  in  an  amount  exceeding  that  sum. 
{Robertson  v.  Barnum,  29  Hun,  657).  The  order  should 
direct  in  the  alternative,  that  the  plaintiff  either  pay  into 
court  the  sum  of  two  hundred  and  fifty  dollars,  or,  at  his 
option,  file  with  the  clerk  an  undertaking.  {BucTcley  \. 
Gutta  PercTia  Mfg.  Co.,  3  Civ.  Pro.  R.  428). 

ARTICLE  III. 

THE  UNDERTAKING. 

SECTION. 

1.  Form  of  the  undertaking. 

2.  Justification  of  sureties. 
.3.  Additional  security. 

4.  Deposit. 

5.  Enforcing  the  security. 

Sec.  1.  Form  of  the  undertakjng. 

The  undertaking  specified  in  section  thirty-two  hun- 
dred and  seventy-two,  must  be  executed  to  the  defend- 
ant by  one  or  more  sureties,  and  must  be  to  the  effect 
that  they  will  pay,  upon  demand,  to  the  defendant,  all 
costs  which  may  be  awarded  to  him  in  the  action,  not 
exceeding  a  sum,  specified  in  the  undertaking,   which 
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must  be  at  least  two  hundred  and  fifty  dollars.   (Co.  Civ. 
Proc,  §  3273). 

The  general  provisions  of  the  Code  respecting  the  exe- 
cution of  an  undertaking,  apply  to  that  provided  for  by 
this  section.  Those  provisions  are  found  in  volume  one, 
page  two  hundred  and  thirty-one. 

It  is  not  necessary  that  the  undertaking  given  as  secu- 
rity for  costs  shall  follow  the  precise  words  of  the  stat- 
ute; but  it  is  sufficient  if  it  contains  substantially  what 
the  statute  requires.  {Smith  v.  Norval,  2  C.  E.,  14).  If 
the  order  specifies  no  amount  in  which  the  undertaking 
must  be  given,  it  should  be  conditioned  to  pay  at  least 
two  hundred  and  fifty  dollars.  {Leftwick  v.  Clinton,  26 
How  Pr.  26).  Only  one  undertaking  should  be  given, 
and  that  should  run  to  all  of  the  defendants.  (Id.).  It 
is  not  necessary  that  the  plaintiff  himself  should  exe- 
cute it.  {Wagner  v.  Adams,  1  How  Pr.  191).  The 
undertaking  should  be  conditioned  to  pay  upon  demand 
made  upon  the  obligors,  and  not  upon  demand  made 
of  the  plaintiff.  {Montague  v  Bassett,  18  Abb.  Pr. 
13).  Under  the  revised  statutes,  the  undertaking 
was  given  in  the  form  of  a  bond,  and  it  was  held  that  it 
should  be  given  with  a  penalty;  but  that  the  instrument 
without  a  penalty,  was  good,  if  the  plaintiff  did  not 
insist  upon  it.  {Warner  v.  Boss,  9  Abb.  N.  C.  385). 
The  provisions  of  the  Code,  however,  do  not  require  a 
bond,  but  an  undertaking;  and  no  penalty  is  necessary. 
The  sureties  upon  the  undertaking  are  hable  for  costs 
upon  an  appeal.  {Forty-second  &  Grand  St.  R.  R.  Co. 
V.  Gimtzer,  36  Super.  567).  Where  a  bond  is  filed  in 
pursuance  of  an  order  directing  the  plaintiff  to  give 
security  for  costs,  if  the  defendant  claims  that  there  is  a 
failure  fully  to  perform  the  conditions  of  the  order  di- 
recting the  plaintiff  to  give  the  security,  and  exacts  the 
penalty  for  non-compliance,  the  legal  effect  is  a  refusal 
to  accept  the  bond;  and  the  sureties  are  not  liable.  {Rem- 
ington V.  Wesiermann,  21  Hun,  440). 

Sec  S>  Justification  of  sureties. 

Within  ten  days  after  service  of  the  notice  of  filing 
the  undertaking,   the    defendant  may  serve  upon  the 
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plaintiff's  attorney  a  notice  that  he  excepts  to  the 
sureties  therein.  Within  ten  days  after  service  of  such, 
a  notice,  the  plaintiff  must  serve,  upon  the  defendant's 
attorney,  a  notice  of  the  justification  of  the  same  or 
new  sureties  before  a  judge  of  court,  or  a  county  judge, 
at  a  specified  time  and  place;  the  time  to  be  not  less 
than  five  nor  more  than  ten  days  thereafter,  and  the 
place  to  be  within  the  county  where  the  action  is  triable. 
(Co.  Civ.  Proc.  §  3274). 

The  notice  that  the  defendant  excepts  to  the  sureties, 
should  be  given  substantially  in  the  words  of  the  statute. 
A  notice  that  the  plaintiff  does  not  accept  the  bail,  is  not 
a  sufficient  notice  of  exception  to  the  sureties.  {Hartford 
Quarry  Co.  v.  Pendleton,  4  Abb.  Pr.  460).  If  the  defend- 
ant excepts  to  the  surety,  the  surety  must  justify;  al- 
though the  affidavit  of  justification  was  made  and  served- 
with  the  undertaking.  {Bronson  v.  Freeman.  8  How 
Pr.  492;  WasJiburne  v.  Langley,  16  Abb.  Pr.  269).  It  has 
been  held  that  where  the  sureties  were  excepted  to,  it 
was  sufficient  if  one  surety  justified,  although  there 
were  two  upon  the  bond  {Riggins  v.  Williams,  2  Duer, 
6T8);  but  the  later  case  of  Lake  v.  Arnold  (44  How.  Pr. 
332)  holds  to  the  contrary.  In  view,  however,  of  the 
provisions  of  section  eight  hundred  and  eleven  of  the 
Code  of  Civil  Procedure  it  would  seem  as  though  the  jus- 
tification of  the  one  surety,  would  be  sufficient.  The 
surety  must  justify  in  double  the  penalty  of  the  bond,  or 
the  amount  of  the  undertaking.  {Mount  v.  Mount,  11 
Paige,  383;  Co.  Civ.  Proc.  §  812). 

Section  five  hundred  and  eighty  of  this  act  applies  to 
the  justification  of  the  sureties.  Where  the  judge  finds 
the  sureties  sufficient,  he  must  annex  the  written  ex- 
amination, if  any,  to  the  undertaking,  indorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed  with  the  clerk. 
Where  the  defendant  fails  duly  to  except  to  the  sureties, 
the  undertaking  is  deemed  allowed,  and  must  be  indorsed 
and  filed  in  like  manner.     (Co.  Civ.  Proc.  §  32T5). 

Section  five  hundred  and  eighty  of  the  Code  will  be- 
found  at  page  four  hundred  and  thirty-one  of  volume^ 
one. 
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Sec.  3   Additional  security. 

At  any  time  after  the  allowance  of  an  undertaking, 
given  pursuant  to  such  an  order,  or  as  prescribed  in  sec- 
tion thirty-two  hundred  and  seventy-eight  of  the  Code,  the- 
court,  or  a  judge  thereof,  upon  satisfactory  proof,  by  affi- 
davit, that  the  sum  specified  in  the  undertaking  is  insuffi- 
cient; or  that  one  or  more  of  the  sureties  have  died,  or 
become  insolvent,  or  that  his  or  their  circumstances  have 
become  so  precarious  that  there  is  reason  to  apprehend 
that  the  undertaking  is  insufficient  for  the  security  of 
the  defendant;  must  make  an  order  requiring  the  plaintiff 
to  give  an  additional  undertaking.  Sections  thirty-two> 
hundred  and  seventy-two  to  thirty-two  hundred  and. 
seventy-five  apply  to  such  an  order,  and  to  the  under- 
taking given  pursuant  thereto.     (Co.  Civ.  Proc.  §  32T6). 

The  application  for  additional  security  must  be  made 
on  notice.  Where  it  is  claimed  that  the  first  undertaking 
was  insufficient,  the  facts  tending  to  establish  the  claim 
must  be  set  out.  {Nugent  v.  Keenan,  63  Super.  530). 
Where  the  plaintiff  has  made  a  deposit  of  two  hundred 
and  fifty  dollars,  in  the  place  of  filing  an  undertaking, 
an  order  for  an  additional  security  may  be  made  under 
this  section.  {Mepuhlic  of  Honduras  v.  Soto,  4T  Hun,, 
174). 

Sec.  4.  Deposit. 

Instead  of  giving  the  undertaking,  the  plaintiff  may,, 
if  he  chooses,  pay  into  court  the  sura  of  two  hundred  and 
fifty  dollars.  (Co.  Civ.  Proc.  §  3272).  It  would  seem 
that  although,  the  order  requires  an  undertaking  in  the 
sum  of  more  than  two  hundred  and  fifty  dollars  to  be 
given,  it  can  only  require  the  plaintiff  to  pay  into  court 
that  sum.  If  the  plaintiff  does  that,  and  further  security 
is  required,  it  must  be  obtained  under  section  thirty-two 
hundred  and  seventy-six.  The  deposit  belongs  to  the 
person  who  deposits  it.  If  it  has  been  made  by  a  third 
person,  and  the  plaintiff  succeeds  in  the  action,  the 
money  is  not  subject  to  be  reached  by  supplementary 
proceedings  against  the  plaintiff.  {Fraser  v.  Ward,  9 
Civ.  Pro.  E.  11).  If  a  judgment  has  been  rendered 
against  the  plaintiff,   from  which  an  appeal  has  been- 
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taken,  but  there  is  no  stay  of  proceedings,  the  defend- 
ant is  entitled  to  have  so  much  as  may  be  necessary  of 
the  deposit  to  be  paid  against  his  costs.  {McCall  v.  Frith, 
4  Civ.  Pro.  K.  102). 

Sec.  5.  Enforcing  the  security. 

No  leave  of  the  court  is  necessary,  before  bringing  the 
suit  on  the  undertaking.  {Higley  v.  Rohinson,  7  Wend. 
482).  But  before  a  suit  can  be  brought,  an  actual  de- 
mand is  necessary,  as  the  undertaking  is  to  pay  upon  de- 
mand; and  it  must  be  alleged  in  the  complaint  and 
proved  upon  the  trial.     {Nelson  v.  Bostwich,  6  HUl  37). 

AETICLE  IV. 

EFFECT  OF  FAILURE  TO  GIVE  SECURITY. 

SECTION. 

1.  Where  security  has  been  ordered. 

2,  Where  right  exists,  but  security  has  not  been  ordered. 

Sec.  1.  Wbere  security  has  been  ordered. 

Where  the  plaintiff  fails  to  comply  with  an  order,  to 
give  security,  or  to  procure  the  allowance  of  an  under- 
taking given  pursuant  to  such  an  order,  the  defendant  is 
entitled  to  a  judgment  dismissing  the  complaint,  and  in 
his  favor  for  costs.  The  defendant  may  apply  therefor, 
as  upon  a  motion.     (Co.  Civ.  Proc.  §  3277). 

If  after  obtaining  an  order  for  security  for  costs,  with 
a  stay  of  proceedings,  the  defendant  notices  the  case  for 
trial  before  the  security  is  given,  he  waives  the  stay, 
and  the  right  to  insist  on  a  failure  to  give  the  security; 
and  the  plaintiff  can  appear  and  prosecute  the  suit. 
{Hay  V.  Power,  2  Edw.  Ch.  494;  Boyce  v.  Bates,  8  How. 
Pr.  495). 

Sec.  Z.  Where  right  exists,  but  security  has  not  been  ordered. 

Where  a  defendant  is  entitled  to  require  security  for 
costs,  as  prescribed  in  section  thirty-two  hundred  and 
sixty-eight  of  the  Code,  the  plaintiff's  attorney  is  liable 
for  the  defendant's  costs,  to  an  amount  not  exceeding 
one  hundred  dollars,  until  security  is  given,  as  pre- 
scribed in  this  title.  The  plaintiff's  attorney  may  relieve 
himself  from  that  liability,  although  the  defendant  may 
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not  require  security  for  costs  to  be  given,  by  filing  and 
procuring  the  allowance  of  an  undertaking,  as  if  an 
order  had  been  made  as  prescribed  in  section  thirty-two 
hundred  and  seventy-two  of  the  Code.  (Co.  Civ.  Proc. 
§  3278). 

An  attorney  is  not  liable  under  this  section,  unless  the 
right  to  give  security  for  costs,  exists  under  section 
thirty-two  hundred  and  sixty-eight.  If  the  plaintiff  was 
a  resident  when  the  action  was  begun,  and  left  the  state 
afterwards,  the  attorney  is  not  liable,  and  the  only  way^ 
in  which  the  defendant  can  obtain  security  for  costs,  is 
by  moving  under  section  thirty-two  hundred  and  sixty- 
nine  of  the  Code.  {Alexander  v.  Carpenter,  3  Den.  266). 
The  attorney  is  liable  under  this  section  where  the  nomi- 
nal plaintiff  is  a  non-resident,  although  the  party  in 
interest  is  a  resident  of  the  State.  (Jones  v.  Savage,  6 
Wend.  659;  S.  C.  10  Wend.  621).  The  liability  of  the 
attorney  who  begins  an  action  for  a  non-resident,  con- 
tinues until  the  action  is  finally  determined,  although 
another  attorney  is  substituted  for  the  plaintiff  {Esty 
V.  Trowbridge,  1  Law  Bull.  55);  the  substituted  attor- 
ney is  also  liable  {Renwick  v.  New  Central  Coal  Co., 
14  N.  Y.  S.  Rep.  768);  but  the  plaintiff  will  not  be  permit- 
ted to  have  a  second  attorney  substituted  for  the  first 
one,  until  he  gives  security  for  costs,  so  as  to  relieve  the 
first  attorney  from  his  liability.  {Esty  v.  Trowbridge, 
supra).  Where  an  attorney  is  liable  under  this  section, 
he  is  not  discharged  by  an  order  for  security,  until 
the  undertaking  is  actually  given  and  filed;  and  until 
that  time  he  is  liable  for  the  costs  of  the  motion,  to  ob- 
tain the  security  {Boyce  v.  Bates,  8  How.  Pr.  495);  nor 
is  his  liability  extinguished  by  a  denial  of  a  motion  that 
the  plaintiff  give  security  for  costs, if  it  is  denied  solely 
on  the  ground  of  laches.  {Matter  of  Levy,  2  Civ.  Pro. 
E,.  108).  The  only  way  in  which  an  attorney  can  escape 
liability  under  this  section,  is  by  causing  security  to  be 
given.  {Renwick  v.  New  Central  Coal  Co.,  14  N.  Y.  S. 
Rep.  758).  The  remedy  for  one  who  is  an  attorney, 
when  the  right  to  costs,  accrues  to  the  defendant,  is  by 
a  motion  for  an  order  requiring  him  to  pay.  {Boyce  y. 
57 
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Bates,  8  How.  Pr.  495).  This  motion  must  be  made  to- 
the  court  in  which  the  judgment  is  recovered.  {Matter 
of  Levy,  3  Law  Bull.  11).  After  an  order  for  an  attorney 
to  pay,  has  been  granted  and  served  upon  the  attorney, 
a  demand  should  be  made  for  payment,  and  if  that  is 
refused,  the  court  will  permit  execution  to  be  issued 
against  the  property  of  the  attorney.  The  application 
for  an  execution  may  be  made  ex  parte  after  a  demand 
and  refusal,  upon  proof  of  the  necessary  facts.  {Boyce 
V.  Bates,  8  How.  Pr.  495;  Matter  of  Levy,  2  Civ.  Pro.  K 
108).  An  attachment  for  contempt  is  not  a  proper  rem- 
edy for  a  failure  to  obey  the  order.  {Alexander  v.  My- 
ers, 4  Law  Bull.  78;  Maclc  v.  Gohn,  27  Hun,  463).  Where 
an  attorney  becomes  liable  for  costs,  not  because  he  is 
the  attorney  of  record,  but  only  because  he  has  signed 
the  undertaking  for  the  plaintiff;  his  liability  cannot  be 
enforced  by  a  motion;  but  only  by  an  action  in  the  same 
way  as  the  liability  of  any  other  person.  (  Willmont  v. 
Meserole,  48  How.  Pr.  430;  16  Abb.  Pr.  N.  S.  308). 

ARTICLE  Y. 

SECURITY   EOE   COSTS    IN   SPECIAL   PKOOEEDINGS. 

Sections  thirty -two  hundred  and  sixty-eight  to  thirty- 
two  hundred  and  seventy-eight  of  the  Code  apply  to  a 
special  proceeding  instituted  in  a  court  of  record,  in  like 
manner  as  to  an  action;  for  which  purpose,  the  prosecut- 
ing party,  other  than  the  people,  or,  where  the  special 
proceeding  is  instituted  in  the  name  of  the  people  upon 
the  relation  of  a  private  corporation  or  individual,  the 
relator  is  deemed  a  plaintiff,  and  the  adverse  party  a  de- 
fendant.    (Co.  Civ.  Proc.  §  3279). 
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ARTICLE  I.— What  are  costs. 

ARTICLE  II. — When  plaintiff  entitled  to  costs  of  course. 

ARTICLE  III. — When  defendant  entitled  to  costs  of  course. 

ARTICLE  IV. — Costs  after  discontinuance  on  answer  of  title. 

ARTICLE  V. — When  costs  are  in  the  discretion  of  the  court. 

ARTICLE  VI. — Regulations  respecting  costs  in  particular  cases. 

ARTICLE  VII. — Costs  where  an  offer  of  judgment  is  made. 

ARTICLE  VIII.— Costs  on  appeal. 

ARTICLE  IX. — Costs  in  county  court,  on  appeal  from  justice's  court. 

ARTICLE  X.— Certificate  for  costs. 

ARTICLE  XL— Sums  allowed  as  costs. 

ARTICLE  XII.— Additional  allowance. 

ARTICLE  XIIL— Disbursements. 

ARTICLE  XIV.— Increased  costs. 

ARTICLE  XV.— Taxation  of  costs. 

ARTICLE  I. 

WHAT  ARE  COSTS. 
SECTION. 

] .  By  what  statute  regulated. 
3.  Interlocutory  and  final  costs. 
3.  Costs  in  void  proceedings. 

Sec.  1.  Bywhat  statute  regulated. 

By  the  Code  of  Procedure  (§  363),  costs  were  defined 
as  certain  sums  allowed  to  the  prevailing  party  upon  the 
judgment  by  way  of  indemnity  for  his  expenses  in  the 
action.  That  section  has  been  repealed,  and  the  Code  of 
Civil  Procedure  contains  no  definition  of  the  word  costs. 
But  the  definition  above  from  the  Code  of  Procedure  is 
correct.  The  term  costs  as  used  in  a  case  includes  also 
disbursements.  {Belding  v.  Conklin,  4  How.  Pr.  196; 
Wheeler  \.  Westgate,  4  How.  Pr.  269).  The  right  to 
them  does  not  accrue  until  the  termination  of  the  action. 
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{Super's  of  Onondaga  Y  Briggs,  d  Ben.,  173).  The  costs 
of  the  action  are  incident  to  the  cause  of  action,  and  if 
the  action  is  settled,  without  the  payment  of  costs,  or 
without  some  provision  for  their  payment,  'the  right  to 
them  is  extinguished.  {Bendit  v  Annesley,  42  Barb. 
192;  Warfield  v.  Watkins,  30  Barb.  395).  At  common 
law,  costs  were  unknown  and  the  right  to  them 
did  not  exist.  It  is  entirely  dependent  upon  the 
statute.  {Downing  v.  Marshall,  37  N.  Y.  380;  Kil- 
bourn  v.  Lowe,  37  Hun,  237).  When  costs  are  awarded 
they  belong  to  the  party,  and  not  to  the  attorney. 
{WheaionY.  Newcombe,  53  Super.  178).  They  relate  to 
the  remedy;  and  their  recovery,  taxation,  and  amount 
are  regulated  by  the  statute  in  force  when  the  right  to 
them  accrues.  {Munson  v.  Curtis,  43  Hun  214;  Wheaton 
V.  Newcombe,  53  Super.  178).  Where  the  defendant  has 
made  default  in  the  action,  costs  are  to  be  taxed  under 
the  statute  in  force  at  the  time  of  the  taxation.  {Steward 
V.  Lamoreaux,  5  Abb.  Pr.  14).  Where  there  has  been 
a  verdict  or  a  decision  of  the  court,  the  costs  are  to  be 
taxed  according  to  the  law  as  it  existed  at  the  time  of 
the  rendition  of  the  verdict,  or  the  making  of  the  de- 
cision; and  a  delay  in  adjusting  them  does  not  affect  their 
amount.  {Burnett  v.  Westfall,  15  How.  Pr.  430;  Crary 
V.  Norwood,  5  Abb.  Pr.  219).  When  the  action  has  been 
referred  to  a  referee;  and  the  referee  has  made  his  re- 
port, the  costs  are  to  be  taxed  according  to  the  law  as  it 
stood  at  the  time  he  made  his  report.  {Hunt  v.  Middle- 
brook,  14  How.  Pr.  300).  In  the  case  of  Torry  v.  Hadley 
(14  How.  Pr.  357),  it  was  held  that  the  costs  of  the  action 
which  had  been  referred  were  to  be  adjusted  according 
to  the  law  in  force  at  the  time  of  the  filing  of  the 
referee' s  report.  But  the  reason  given  for  that  holding, 
does  not  seem  to  be  correct;  and  it  is  believed  that  the 
case  of  Hunt  v.  Middlebrook  {supra)  is  better  authority. 
Neither  the  right  to  nor  the  amount  of  the  costs  is  affected 
by  a  statute,  which  takes  effect  after  the  time  when  the 
right  to  costs  accrues;  although  it  is  before  the  actual 
entry  of  judgment;  the  recovery  which  gives  the  right 
to  costs,  is  the  verdict  or  the  decision.  {Moorev.  Wester- 
velt,  14  How.  Pr.  279).     If  a  second  trial  of  the  action 
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has  been  had,  the  amount  of  costs  is  regulated  by  the 
statute  in  force  when  the  verdict  or  decision  is  made  on 
that  trial.  {Jones  v.  Underwood,  18  How.  Pr.  532). 
"Where  costs  of  the  action  are  not  in  the  discretion  of  the 
court,  the  right  to  them  is  a  substantial  right,  which 
foUows  the  recovery  as  a  matter  of  course.  {Sturgis  v. 
Spofford,  58  N.  Y.  103). 

Sec.  2.  Interlocutory  and  final  costs. 

There  is  a  distinction  between  interlocutory  and  final 
costs,  simply  in  the  mode  of  collecting  them.  Interlocu- 
tory costs  are  collected  by  an  execution  issued  in  the 
form  prescribed  by  section  seven  hundred  and  seventy- 
nine  of  the  Code  of  Civil  Procedure;  while  final  costs 
form  a  part  of  the  final  judgment  in  the  action,  and  are 
collected  by  an  execution  issued  upon  final  judgment. 
Interlocutory  costs  are  those  which  arise  on  motion,  or 
upon  the  decision  of  some  intervening  matter,  in  the 
action,  without  reference  to  its  final  result.  {Mora  v. 
Sun  Mut.  Ins.  Co.,  13  Abb.  Pr.  304).  They  arise  on 
motion,  on  an  appeal  from  an  order,  whether  to  the 
general  term  or  the  court  of  appeals.  {PJdpps  v.  Oar- 
man,  26  Hun,  618;  WilMn  v.  Raplee,  52  N.  Y.  248). 
The  costs  granted  upon  a  demurrer,  where  an  issue  of 
law  is  decided,  while  an  issue  of  fact  remains  to  be  tried, 
are  also  interlocutory  costs.  (Co.  Civ.  Proc.  §  3232). 
Under  the  Code  of  Procedure,  these  costs  were  final; 
and  they  could  not  be  taxed  until  entry  of  final  jiidg- 
ment.  {Palmer  v.  Smedley,  13  Abb.  Pr.  185).  Now 
they  are  interlocutory,  and  are  to  be  collected  in  the 
same  way  as  other  interlocutory  costs.  (Co.  Civ.  Proc. 
§  3232).  An  entry  of  judgment  for  motion  costs  is  not 
authorized;  and  a  judgment  cannot  be  perfected  for 
them.     {Matter  of  Braiser,  13  Daly,  245). 

Sec.  3.  Costs  in  void  proceedings. 

Where  the  court  has  jurisdiction  of  the  parties;  and 
the  papers  present  a  question  to  be  decided  whether  it 
has,  in  fact,  jurisdiction  of  the  subject  matter;  it  has 
power  to  award  costs,  although  it  decided  it  has  no  juris- 
diction to  determine  upon  the  subject  matter.     {TTieim 
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V.  Madden,  27  Hun,  371;  Harriott  v.  N.  J.  R.  R.  & 
Trans.  Co.,  1  Daly,  377).  This  power  exists  althougli 
the  question  is  raised  by  demurrer.  {King  v.  Poole,  36 
Barb.  242).  Where  a  party  brings  into  court  a  case 
over  which  it  has  no  jurisdiction,  and  it  is  dismissed  for 
lack  of  jurisdiction;  costs  may  be  awarded  against  him, 
for  he,  by  bringing  the  action,  has  submitted  himself  to 
the  jurisdiction  of  the  court.  {Simmons  v.  Simmons,  32 
Hun,  551;  Donnelly  v.  Libhy,  1  Swe.  259,  287).  Where- 
ever  any  court  has  no  jurisdiction  or  authority  to  enter- 
tain any  particular  proceeding,  it  has  no  jurisdiction  to 
tax  the  costs  of  such  proceeding.  The  statute  does  not 
allow  costs  for  any  proceeding  in  a  cause  which  it  does 
not  permit  to  be  taken.  {Humiston  v.  Ballard,  63 
Barb.  9). 

ARTICLE  II. 

WHEN   PLAINTIFF  ENTITLED   TO   COSTS,    OF   COTIESE. 

SECTION. 

1.  Actions,  where  title  to  real  property  is  involved. 
3.  Actions  to  recover  a  chattel. 

3.  Actions  in  which  justice  of  the  peace  has  no  jurisdiction. 

4.  Actions  to  recover  money  only. 

5.  Where  several  actions  are  brought  for  the  same  cause. 

6.  Where  there  are  several  issues  of  fact  in  one  action. 

Sec.  1 .  Actions  \rhere  title  to  real  property  is  involved. 

The  cases  in  which  the  plaintiJf  is  entitled  to  costs  of 
course,  are  generally  considered  in  section  thirty- two 
hundred  and  twenty-eight  of  the  Code,  which  will  be 
hereafter  quoted.  That  section  applies  not  only  to 
actions  brought  in  courts  of  record,  but  also  to  actions 
pending  in  justice's  courts,  which  have  been  taken  up  by 
appeal  to  the  general  term  of  the  supreme  court;  and  it 
is  not  limited  by  subdivision  thirteen  of  section  thirty- 
three  hundred  and  forty-seven  of  the  Code,  to  the  courts 
specified  in  subdivision  four  of  that  section.  {Combs  v. 
Combs,  25  Hun,  279). 

The  plaintiff  is  entitled  to  costs  of  course  in  an  action, 
triable  by  a  jury,  to  recover  real  property,  or  an  interest 
in  real  i^roperty;  or  in  which  a  claim  of  title  to  real 
property  arises  upon  the  pleadings,  or  is  certified  to  have 
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come  in  question  upon  the  trial.  (Co.  Civ.  Proc.  §  3228, 
subd.  1).  In  this  subdivision  are  included  action's  for 
dower  {Jones  v.  Emery,  1  Civ.  Pro.  R.  338;  Bverson  v. 
McMullen,  45  Hun,  578) ;  and  actions  for  partition  where 
the  title  is  put  in  issue.  {Davis  Y.Davis,  3  N.  T.  S.  Rep. 
163).  In  actions  of  trespass  w^here  the  right  of  posses- 
sion is  not  in  issue,  the  title  of  real  estate  does  not  arise. 
{Squires  v.  Seward,  16  How.  Pr.  478).  Where  the  fact 
of  possession  only  is  denied,  the  action  may  be  tried  by 
a  justice  of  the  peace.  (Id).  In  an  action  of  trespass, 
an  unnecessary  allegation  of  ownership,  does  not  enlarge 
the  issue  so  as  to  i3ut  the  title  in  question.  {Rathhone  v. 
McConhell,  20  Barb.  311).  The  word  "  title,"  means  the 
right  of  possession,  not  merely  possession  in  fact.  {Mul- 
■ler  v.  Bayard,  15  Abb.  Pr.  449).  If,  in  an  action  of 
trespass,  the  defendant  denies  the  title  of  the  plaintiff, 
and  avers  title  to  be  out  of  the  plaintiff,  the  question  of 
title  arises  upon  the  pleadings.  {Boyle  v.  Lawton,  3 
How.  Pr.  N.  S.  444).  In  this  action,  if  the  defendant 
puts  the  title  in  issue,  so  that  the  j)laintiff  must  come  to 
the  trial  prepared  to  prove  it,  the  plaintiff  does  not  lose .' 
his  right  to  costs  upon  the  recovery,  although  the  de- 
fendant admits  plaintiff's  title  upon  the  trial.  {Niles  v. 
Lindsley,  1  Duer,  610).  Where  the  trespass  is  alleged 
to  have  been  committed  upon  several  pieces  of  land,  if 
the  defendant  sets  up  a  plea  of  title  to  the  whole  cause 
of  action,  the  plaintiff  is  entitled  to  costs  upon  a  recovery 
■of  less  than  fifty  dollars,  although  upon  the  trial,  his 
title  was  admitted  to  all  but  one  of  the  pieces.  {Powell 
V.  Rust,  8  Barb.  567  ;  Heath  v.  Barmour,  53  Barb.  444). 
In  such  an  action,  if  the  defendant  desires  to  plead  title 
to  only  one  of  the  pieces  of  land  set  up  in  the  complaint, 
or  to  only  a  portion  of  the  land,  he  should  confine  his 
plea  to  that  particular  portion,  so  that  the  plaintiff  may 
discontinue  as  to  that,  and  the  action  may  be  continued 
as  to  those  pieces  with  regard  to  which,  the  title  is  not 
pleaded.  If  the  defendant  alleges  a  license  from  the  plain- 
tiff, the  question  of  title  does  not  arise.  If  he  claims  posses- 
sion, however,  under  a  license  from  a  third  person,  it 
amounts  to  a  plea  of  title.  {Mechlv.  Schwieckart,  67  Barb. 
99)     A  plea  of  right  of  way  in  justification,  puts  the  title 
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in  issue.  {Hallv.  Hodskins,  BO  Kow.Fr.  16).  Where  the 
nature  of  the  action  is  such,  that  the  plaintiff  to  be  en- 
t.tled  to  recover  must  prove  that  he  is  the  owner  of  the 
land,  it  is  within  this  subdivision;  as  where  the  plaintiff 
claims  for  injury  to  the  free-hold,  and  the  answer  is  a 
general  denial;  the  title  is  in  question,  for  the  plaintiff 
must  prove  that  he  is  the  owner  of  the  property  before 
he  can  recover.  {Kelly  v.  JSf.  Y.  &  M.  B.  R.  B.  Co.,  81 
N.  Y.  233).  So  where  the  plaintiff  claims  to  recover 
treble  damages  for  waste,  he  must  prove  that  he  is  the 
owner  of  the  free-hold;  and  title  comes  in  question  upon 
the  trial.  {Crowell  v.  Smith,  35  Hun,  182).  Where  the 
defendant  justifies  the  trespass  under  the  claim  of  ad- 
verse possession,  the  title  to  real  estate  is  in  question; 
and  the  plaintiff  is  entitled  to  costs  if  he  recovers  less 
than  fifty  dollars.  {Oreen  v.  Village  of  Canandaigua, 
30  Hun,  306).  In  an  action  for  damages  for  breach  of 
covenant,  where  the  complaint  alleged  that  the  plamtiff 
had  been  evicted  by  virtue  of  a  paramount  title,  which 
allegation  was  put  in  issue  by  the  answer,  the  question 
of  title  to  real  property  arises  upon  the  trial;  and  the 
plaintiff  is  entitled  to  costs,  however  small  the  recovery 
may  be.  {DeGraff  v.  Hoyt,  4  T.  &  C.  348).  Where  in 
an  action  of  trespass,  title  is  not  pleaded;  but  upon  de- 
fendant's objecting  at  the  trial  to  the  oral  proof  of  plaint- 
iff's possession,  the  plaintiff  proves  his  title,  and  recovers 
less  than  fifty  dollars,  he  is  entitled  to  full  costs.  {Fos- 
ter V.  Borne?',  15  Wkly.  Dig.  487).  Where  the  defend- 
ant succeeds  on  the  question  of  title;  but  the  plaintiff  re- 
covers less  than  fifty  dollars  upon  another  cause  of  action 
distinct  from  the  trespass,  the  question  of  title  does  not 
arise  upon  the  trial;  and  the  defendant  is  entitled  to 
costs.  {Learn  v.  Currier,  15  Hun,  184).  In  an  action 
for  assault  and  battery  where  the  title  to  real  property 
is  raised  by  the  pleading,  and  the  judge  certifies  that  it 
comes  in  question  upon  the  trial,  the  plaintiff  is  entitled 
to  costs,  although  he  recovers  less  than  fifty  dollars 
{Lillis  -^.O'Connor,  8  Hun,  280);  but  he  is  not  entitled  to 
costs  in  such  an  action  on  recovering  less  than  fifty  dol- 
lars, where  the  allegation  of  ownership  is  a  mere  matter 
of  description,  and  no  certificate  is  given  that  the  title 
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comes  in  question  on  the  trial.     {Langdon  v.  Guy,  91  N. 
Y.  660). 

Sec.  2.  Actions  to  recover  a  chattel. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the 
rendering  of  a  final  judgment  in  his  favor  in  an  action  to 
recover  a  chattel;  but  if  the  value  of  the  chattel,  or  of  all 
the  chattels,  recovered  by  the  plaintiff,  as  fixed,  together 
with  the  damages,  if  any,  awarded  to  him,  is  less  than 
fifty  dollars,  the  amount  of  his  costs  cannot  exceed  the 
amount  of  the  value  and  damages.  (Co.  Civ.  Proc. 
§  3228,  subd.  2)  . 

Where  the  plaintiff  brings  replevin  for  several  articles 
all  taken  at  the  same  time,  and  necessarily  claims  all  of 
them  in  a  single  cause  of  action,  he  is  entitled  to  costs,  if 
he  succeeds  as  to  any  part  of  them,  although  the  defend- 
ant retains  a  portion  of  the  goods  under  a  claim  of  title 
to  them.  {Kilhurn  v.  Lowe,  37  Hun,  23Y).  But  where 
the  goods  replevied  were  taken  by  the  defendant  at  differ- 
ent times  under  such  circumstances  as  to  amount  to  sepa- 
rate causes  of  action,  and  the  defendant  recovers  back 
a  part  of  the  goods  which  were  replevied  by  the  plaintiff; 
the  defendant  is  entitled  to  costs,  although  only  one 
cause  of  action  is  set  up  in  the  complaint,  if  the  recovery 
of  the  defendant  is  on,  what  amounts  to  a  separate  cause 
of  action.  {Ackerman  v.  De  Lude,  36  Hun,  44).  If  chat- 
tels replevied,  have  been  taken  and  retained  by  the  plaint 
iff  and  not  delivered  to  the  defendant,  the  plaintiff  is 
entitled  to  full  costs  upon  the  recovery,  although  the 
verdict  does  not  fix  the  value  of  them;  in  such  a  case  as 
that  this  sub-division  of  the  section  does  not  apply. 
{Claflin  V.  Davidson,  53  Super.  122).  In  an  action  of  re- 
plevin, if  the  plaintiff's  recovery  is  less  than  fifty  dollars, 
he  is  not  entitled  to  full  costs  .  although  he  demands  in 
his  complaint  five  hundred  dollars.  The  cause  is  not  one 
of  which  a  justice  of  the  peace  has  jurisdiction.  The 
plaintiff  in  such  a  case,  can  recover  no  more  costs  than 
the  damages,  but  the  defendant  is  not  entitled  to  any 
costs.  {Corbin  v.  Milton,  21  How.  Pr.  76).  Where  un- 
der this  sub-division,  the  plaintiff  recovers  less  than  fifty 
58 
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dollars,  the  costs  and  disbursements  together  cannot 
exceed  the  amount  of  the  verdict.  {Ryan  v.  Farley,  3 
Law  Bull.  78). 

£iec.  3.  Actions  in  T^Iiich  a.  justice  of  the  peace  has  no  jurisdic- 
tion. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the 
rendering  of  a  final  judgment  in  his  favor  in  actions  of 
w^hich  a  justice  of  the  peace  has  no  jurisdiction.  (Co. 
Civ.  Proc.  §  3228,  subd,  3).  The  following  are  such 
actions: 

Sub-division  1. — Where  the  people  are  a  party. 

A  justice  of  the  peace  has  no  jurisdiction  of  actions 
where  the  people  of  the  state  are  a  party,  except  for  one 
or  more  fines  or  penalties,  not  exceeding  two  hundred 
dollars.  (Co.  Civ.  Proc.  §  2863,  subd.  1).  In  such  ac- 
,tions,  the  plaintiff  upon  a  recovery,  whatever  may  be 
the  amount  of  it,  is  entitled  to  full  costs,  of  course. 
<Co.  Civ.  Proc.  3228,  subd.  3).  The  plaintiff  is  also 
entitled  to  costs  of  course  in  an  action  against  the 
usurper  of  an  office  (Co.  Civ.  Proc.  §  1956);  and  in  an 
.action  by  the  people  to  recover  money  of  a  municipal 
■corporation,  which  has  been  wrongfully  converted  by 
the  defendant  pursuant  to  section  nineteen  hundred  and 
sixty-nine  of  the  Code. 

Sub-division  2. — Actions  for  torts. 
A  justice  of  the  peace  cannot  take  cognizance  of  a 
■civil  action,  where  it  is  brought  to  recover  damages 
for  an  assault,  battery,  false  imprisonment,  hbel,  slan- 
der, criminal  conversation,  seduction,  or  malicious  pros- 
-ecution;  or  where  it  is  brought  under  section  nineteen 
bundled  and  two  of  the  Code  of  Civil  Procedure,  for 
damages  for  causing  death  by  negligence.  In  these 
actions,  the  plaintiff  is  entitled  to  costs  of  course.  *(Co. 
Civ.  Proc.  §  3228,  subd.  3).  In  such  actions,  however, 
if  the  plaintiff  recovers  less  than  fifty  dollars  damages, 
the  amount  of  his  costs  cannot  exceed  the  damages. 
(Id.).  Where  the  plaintiff  in  one  of  the  actions  speci- 
fied above,  recovers  less  than  fifty  dollars,  and  therefor© 
is  entitled  to  recover  only  the  same  amount  as  costs,  the 
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-defendant  is  not  entitled  to  recover  any  costs.  {Garra- 
brant  v.  Sullivan,  13  Civ.  Pro.  R.  196).  Where,  under 
this  section  the  amount  of  the  plaintiff's  costs,  is  limited 
by  the  amount  of  his  damages,  he  can  only  tax  for  costs 
and  disbursements  together,  an  amount  equal  to  his  re- 
covery. {Stones.  Duffy,  3  Sand.,  T61;  Wheeler  \.  West- 
gate,  4  How.  Pr.  269). 

Sub-division  3. — Where  Accounts  exceed  Fouk 
Hundred  Dollars. 

A  justice  of  the  peace  has  no  jurisdiction  of  an  action 
"where  in  a  matter  of  account,  the  sum  total  of  the 
-accounts  of  both  parties,  proved  to  the  satisfaction  of 
the  justice,  exceeds  four  hundred  dollars.  (Co.  Civ. 
Proc,  §  2863,  subd.  4).  In  such  case,  whatever  may  be  the 
amount  of  the  plaintiff's  recovery,  he  is  entitled  to  costs. 
(Co.  Civ,  Proc.  §  3228,  subd.  3).  This  section  applies 
only  to  a  case  where  each  party  has  unliquidated  accounts 
against  the  other,  the  total  amount  of  which,  contested 
upon  the  trial,  exceeds  four  hundred  dollars  {Glackin 
V.  Zeller,  52  Barb.  147);  or  where,  in  an  action  on  aeon- 
tract,  the  defendant  sets  up  counterclaims  which,  with 
the  plaintiff's  claim,  exceed  four  hundred  dollars. 
{Oriffen  v.  Brown,  53  Barb.  428).  In  such  a  case  the 
plaintiff  is  entitled  to  costs,  no  matter  how  small  his 
recovery.  {SiiUwell  v.  Staples,  5  Duer,  691).  Where 
the  recovery  is  less  than  fifty  dollars,  the  plaintiff,  in 
order  to  entitle  himself  to  costs,  must  show  that  the  sum 
of  the  accounts  actually  proved  on  the  trial,  exceeds  four 
hundred  dollars.  {TompMns  v.  Oreene,  21  Hun,  257; 
aff'd  on  this  opinion,  82  K  Y.  619.)  Demands  which 
are  put  in  issue  by  the  pleading,  but  are  admitted  by  one 
party  or  the  other  upon  the  trial,  are  said  to  be  proved 
within  this  rule.  {Stillwell  v.  Staples,  supra).  Where 
the  action  is  tried  before  a  referee,  the  question  whether 
the  accounts  of  both  parties  contested  before  him,  ex- 
ceeded four  hundred  dollars,  is  to  be  determined  by  his 
findings  of  fact  which  are  conclusive  upon  that  subject. 
{Fuller  V.  Conde,  47  N.  Y.  89).  If  the  objection  is  taken 
before  the  justice  that  the  accounts  involved  exceed  four 
hundred  dollars,  and  therefore  he  has  no  jurisdiction; 
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and  he  thereupon  dismisses  the  case,  and  no  appeal  is 
taken  from  his  ruling,  but  the  plaintiff  sues  in  the 
supreme  court,  and  recovers  less  than  fifty  dollars;  the 
justice's  decision  is  conclusive,  that  he  has  not  jurisdic- 
tion, and  the  plaintiff  is  entitled  to  costs.  {KirJc  v. 
BlasJifield,  6  T.  &  C.  509).  And  so  where  the  defendant 
procures  a  discontinuance  of  the  action  in  the  justice's 
court,  claiming  that  the  accounts  at  issue  exceed  four 
hundred  dollars,  and  the  plaintiff  afterwards  sues  in  the  su- 
preme court,  and  recovers  less  than  fifty  dollars;the  defend- 
ant is  estopped  from  claiming,  that  the  justice  had  jurisdic- 
tion, and  the  plaintiff  is  entitled  to  recover  the  full  costs, 
{Bradner  v.  Howard,  75  IST.  Y.  417).  But  to  bring  the  ac- 
tion within  the  rule  laid  down  in  this  section,  it  is  necessary 
that  there  should  be  mutual  accounts,  or  adverse  claims, 
on  which  each  party  might  sue  the  other,  the  amount  of 
which  exceeds  four  hundred  dollars.  It  does  not  apply 
to  a  case  where  the  claim  of  the  plaintiff  has  been  re- 
duced by  payments,  so  that  the  balance,  after  deducting 
the  payments,  is  less  than  four  hundred  dollars;  although 
the  question  whether  or  not  the  payments  were  made, 
may  be  litigated  upon  the  trial.  {Bnnelick  v.  Hale,  4 
Civ.  Pro.  R.  311).  In  such  a  case  the  amount  of  re- 
covery determines  the  right  to  costs.  A  justice  of  the 
peace  is  not  ousted  of  jurisdiction,  because  the  amount 
demanded  in  the  complaint  exceeds  the  amount  of  which 
he  has  jurisdiction.  {Powers  v.  Gross,  66  N.  Y.  646). 
Where,  however,  an  action  was  brought  upon  a  note, 
which  was  given  in  settlement  of  accounts,  and  it  was 
claimed  that  the  settlement  was  erroneous,  and  upon  a 
trial  it  was  re-opened,  and  the  accounts  were  re-examined, 
to  an  amount  exceeding  four  hundred  dollars;  the  plaint- 
iff was  held  entitled  to  his  costs,  although  the  recovery 
was  less  than  fifty  dollars.  {Gilliland  v.  Campbell,  18 
How.  Pr.  177.)  Where  the  plaintiff  in  the  supreme  court 
unites  several  causes  of  action,  of  some  of  which  a  jus- 
tice of  the  peace  has  jurisdiction,  and  of  some  of  which 
he  has  not  jurisdiction,  and  recovers  a  general  verdict 
for  less  than  fifty  dollars,  he  is  not  entitled  to  costs. 
[Chapin  v.  Cole,  38  How.  Pr.  481).  District  courts 
of    the   city    of    New  York    are    not    justice's     courts 
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within  this  subdivision;  and  the  plaintiff  is  entitled  to 
costs  if  a  justice  of  the  peace  has  not  jurisdiction,  within 
this  subdivision,  although  the  district  court  of  the  city 
of  New  York  might  have.  {Boston  Mills  v.  Eull,  1 
Swe.  359). 

Sub-division  4. — Miscellaneous  Actions. 

A  justice  of  the  peace  has  no  jurisdiction  in  an  action 
by  a  creditor  against  the  next-of  kin,  the  legatees,  or  de- 
visees, or  the  heirs-at-law  of  an  intestate  or  testator,  to 
recover  for  the  debt  of  their  ancestor  or  testator.  (Co. 
Civ.  Proc.  §§  1837,  1846).  Nor  of  an  action  by  a  child 
born  after  a  will;  or  by  a  witness  to  the  will  of  a  testator, 
against  the  legatees  or  devisees  to  recover  his  share  of 
the  estate  (Co.  Civ.  Proc.  §  1868);  nor  of  actions  against 
executors  or  administrators.  (Co.  Civ.  Proc.  §  2863, 
subds.  3,  4).  In  such  actions  the  plaintiff  on  succeed- 
ing, is  entitled  to  costs  of  course.  (Co.  Civ.  Proc.  §  3228, 
subd.  3).  There  are  special  regulations,  however,  gov- 
erning tlie  right  to  costs,  of  course,  in  actions  against  ex- 
ecutors and  administrators  which  will  be  treated  of  later 
in  this  chapter. 

A  justice  of  the  peace  has  no  jurisdiction  in  an  action 
against  a  justice  for  a  false  return  ( Warden  v.  Brown, 
14  How.  Pr  327);  nor  against  a  sheriff  for  not  returning 
an  execution.  {Laughran  v.  Orser,  15  How.  Pr,  281). 
Consequently,  the  plaintiff  upon  a  recovery  in  either  of 
those  actions,  is  entitled  to  costs,  whatever  may  be  the 
amount  of  it.  This  was  not  the  rule  at  one  time  under 
the  Code  of  Procedure;  but  the  provisions  of  the  Code 
upon  which  the  holding  was  made,  are  not  contained  in 
the  Code  of  Civil  Procedure.  (Whitney  v.  Daggett,  6 
Abb.  N.  C.  434). 

Sec.  4.  Actions  to  recover  money  only. 

The  plaintiff  is  entitled  to  costs  of  course,  upon  the 
rendering  of  a  final  judgment  in  his  favor  in  an  action, 
other  than  those  specified  in  the  previous  sections  of  this 
chapter,  in  which  the  complaint  demands  judgment  for  a 
sum  of  money  only.  But  the  plaintiff  is  not  entitled  to 
costs,  under  this  sub-division,    unless  he  recovers  the 
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sum  of  fifty  dollars  or  more.     (Co.  Civ.  Proc.  §  3228,  sub- 
div.  4). 

Ill  the  actions  mentioned  in  this  section,  it  is  the 
amount  of  the  recovery,  and  not  the  amount  claimed  in 
the  complaint,  which  determines  the  right  to  costs.  {Pin- 
der  V.  Stoothoff,  7  Abb.  Pr.  N.  S.  433;  Bates  v.  Norris,. 
13  N.  Y.  S.  Eep.  302).  Where  the  plaintiff,  after  bringing, 
his  suit,  accei^ts  payment  upon  his  claim,  which  reduces 
the  recovery  to  less  than  fifty  dollars,  he  is  not  entitled  to- 
costs  under  this  section.  {Hice  v.  Childs,  28  Hun,  303). 
If  a  counterclaim  is  set  up  in  the  action,  the  plaintiff 
does  not  become  entitled  to  costs,  where  he  does  not  re- 
cover a  verdict  simply  because  he  extinguishes  the- 
counterclaim.  ( W7iUelegge  v.  De  Witt,  12  Daly,  319).  It 
was  held  at  one  time  under  the  Code  of  Procedure,  that 
the  costs  in  the  action,  against  a  justice  for  a  false  re- 
turn, or  against  a  sheriff  for  not  returning  an  execution 
were  governed  by  this  provision;  and  that  a  plaintiff  in 
such  an  action  was  not  entitled  to  costs  unless  he  re- 
covered more  than  fifty  dollars.  ( Worden  v.  Brown,  14 
How.  Pr.  327;  Laughran  v.  Orser,  15  How.  Pr.  281). 
The  reason  of  this,  was  that  at  the  time  those  decisions 
were  made,  the  plaintiff,  unless  he  recovered  more  than 
fifty  dollars,  was  only  entitled  to  costs  in  the  actions  in 
which,  according  to  the  provisions  of  the  previous  sec- 
tion, a  court  of  a  justice  of  the  peace  had  no  jurisdiction. 
That  provision  of  the  Code  was  afterwards  omitted  in 
the  Code  of  Procedure,  and  has  not  been  included  in  th& 
Code  of  Civil  Procedure,  and  the  i:)laintiff  now  is  entitled 
to  costs  ot  course,  upon  the  recovery  in  any  action  of 
which  a  justice  of  the  peace  has  no  jurisdiction;  and  con- 
sequently now  in  actions  of  the  nature  stated  above,  the 
plaintiff  upon  any  recovery  is  entitled  to  costs  of  the 
action.  ( Whitney  v.  Daggett,  6  Abb.  N.  C.  434).  An 
action  against  a  railroad  company  for  penalties  for  neg- 
lect to  give  signals  at  the  highway  crossing,  is  an  action 
for  money  within  this  section  {People  v.  iV.  T.  Q.  R.  H. 
Co.,  28  Barb.  284),  and  so  is  an  action  for  supplying 
adulterated  or  skimmed  milk  to  cheese  factories  under 
the  laws  of  1869,  chapter  563  {Avery  v.  Byde,  5  Wkly. 
Dig.  433);  and  consequently  in  actions  of  this  kind,  it 
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tlie  plaintiff  recovers  less  tlian  fifty  dollars  he  is  not 
entitled  to  costs.  But  an  action  for  a  penalty  for  serv- 
ing skim  milk  under  chapter  237  of  the  laws  of  1878,  is 
not  within  this  section;  and  the  plaintiff  in  such  an 
action  is  entitled  to  costs,  however  small  his  recovery^ 
because  that  statute  contains  a  special  provision  that  the 
defendant  shall  pay  the  costs  of  the  action  upon  a 
recovery.     {Furman  v,  CunningJiam,  34  Hun,  606). 

Sec.  5.  Where  several  actions  are  brought  for  the  same  cause. 

Where  two  or  more  actions  are  brought,  in  a 
case  specified  in  section  four  hundred  and  fifty-four 
of  the  Code,  or  otherwise,  for  the  same  cause  of 
action,  against  persons  who  might  have  been  joined 
as  defendants  in  one  action,  costs,  other  than  disburse- 
ments cannot  be  recovered,  upon  the  final  judgment,  by 
the  plaintiff,  in  more  than  one  action,  wliich  shall  be  at 
his  election.  But  this  prohibition  does  not  apply  to  a 
case  where  the  plaintiff  joins  as  defendants,  in  each 
action  brought,  all  the  persons  liable,  not  previously 
sued,  who  can,  with  reasonable  diligence  be  found, 
within  the  State,  or,  if  the  action  is  brought  in  a  superior 
city  court,  or  the  city  court  of  the  city  of  New  York,  or 
a  county  court,  within  the  city  or  county,  as  the  case 
may  be,  where  the  court  is  located.  (Co.  Civ.  Proc. 
§  3231). 

Section  four  hundred  and  fifty-four  of  the  Code,  just 
referred  to,  includes  actions  on  a  written  instrument, 
for  the  payment  of  money  only,  i  (See  Vol.  1,  p.  123, 
ante).  But  the  section  of  the  Code  just  quoted  applies 
not  only  to  such  actions,  but  also  to  an  action  against  a 
sheriff  for  trespass;  where  a  judgment  and  satisfaction 
have  been  had  for  the  same  cause  of  action  against  the 
indemnitor  of  the  sheriff.  {Quin  v.  Bowe,  11  Abb  N. 
C.  115).  Where  the  plaintiff  has  joined  several  defend 
ants  in  one  action  for  the  same  cause,  and  the  action  has 
afterwards  been  severed,  by  an  order  of  the  court,  the  plaint- 
iff is  entitled  to  have  a  full  bill  of  costs  in  each  action, 
upon  recovery  of  judgment  {Abbott  v.  J.  O.  &  K.  Horse 
R.  B.  Co.,  24  Hun,  135);  but  where  the  plaintiff  sued 
two  persons  upon  a  promissory  note,    and  after  default 
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of  one  defendant,  he  severed  tlie  action,  and  entered 
judgment  against  that  defendant,  who  afterwards  ob- 
tained leave  to  answer,  the  plaintiff  upon  final  judgment 
in  both  actions,  can  have  but  one  bill  of  costs.  {Levin 
V.  Haas,  25  Hun,  266). 

Sec.  6 .  Costs  \rhere  tSiere  axe  se-pera,!  issues  of  fact. 

In  an  action  specified  in  thirty-two  hundred  and 
twenty-eight  of  the  Code,  wherein  the  complaint  sets 
forth,  separately,  two  or  more  causes  of  action,  upon 
which  issues  of  fact  are  joined,  if  the  plaintiff  recovers 
upon  one  or  more  of  the  issues,  and  the  defendant  upon 
the  other,  or  others,  each  party  is  entitled  to  costs  against 
the  adverse  party,  unless  it  is  certified  that  the  substan- 
tial cause  of  action  was  the  same  upon  each  issue;  in 
which  case,  the  plaintiff  only  is  entitled  to  costs.  Costs, 
to  which  a  party  is  so  entitled,  must  be  included  in  the 
final  judgment,  by  adding  them  to,  or  off-setting  them 
against,  the  sum  awarded  to  the  prevailing  party;  or, 
otherwise,  as  the  case  requires.  But  this  section  does 
not  entitle  a  plaintiff  to  costs,  in  a  case  specified  in  sub- 
division fourth  of  section  thirty-two  hundred  and  twenty- 
eight  of  the  Code,  where  he  is  not  entitled  to  costs  as 
prescribed  in  that  subdivision.     (Co.  Civ.  Proc.  §  3234). 

Where  the  plaintiff  recovers  a  judgment,  the  defend- 
ant is  only  entitled  to  costs  under  this  section,  when  he 
has  a  verdict  in  his  favor  on  one  or  more  counts  in  the 
complaint;  and  not  where  the  plaintiff  has  a  general  ver- 
dict in  his  favor;  and  there  is  no  separate  verdict  for  the 
defendant.  {Cooper  v.  Jolly,  30  Hun,  224;  aff'd  96  N.  Y. 
667;  Crosley  v   Coih,  42  Hun,  166). 

Where  in  an  action  for  penalties,  thirteen  were  claimed, 
and  the  plaintiff  recovered  a  verdict  for  the  amount  of 
only  two  penalties,  the  defendant  is  not  entitled  to  any 
costs,  although  he  defeats  the  recovery  as  to  the  other 
eleven.  {Cooper  v.  Jolly,  supra).  Where  an  action  is 
replevin,  for  a  quantity  of  goods  taken  at  the  same  time, 
and  the  plaintiff  only  recovers  a  portion  of  his  demand, 
but  the  defendant  recovers  nothing,  the  defendant  is  not 
entitled  to  costs.  {Kilhurn  v.  Lowe,  37  Hun,  287).  But 
where  the  action  is  for  different  parcels  of  goods  taken 
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at  different  times,  which  are  replevied  and  retained  by 
the  plaintiff;  and  the  verdict  was  in  favor  of  the  plaint- 
iff as  to  some  of  the  goods,  and  for  the  return  to  the  de- 
fendant of  others,  each  party  is  entitled  to  costs  under 
this  section.  {AcJcerman  v.  DeLude,  36  Hun,  44).  In 
ejectment  for  two  pieces  of  land,  where  the  verdict  was 
for  the  plaintiff  for  one  piece  and  for  the  defendant  for 
the  other,  each  is  entitled  to  costs.  {Coon  v.  Dee/endorf, 
8  Civ.  Pro.  R.  293).  Where  there  were  two  causes  of 
action  set  up  in  the  complaint,  and  the  plaintiff  recovered 
upon  one,  but  a  verdict  was  ordered  for  the  defendant 
upon  the  other,  the  case  is  within  this  section,  and  each 
party  is  entitled  to  costs  {BlasTifleld  v.  BlasTifield,  41 
Hun,  249);  but  where  there  are  several  causes  of  action, 
upon  two  of  which  the  court  orders  a  nonsuit,  and  the 
result  of  the  trialis  a  general  verdict  for  the  plaintiff,  the 
plaintiff  alone  is  entitled  to  costs;  because  there  is  no 
recovery  on  verdict  in  the  case,  upon  a  cause  of  action  in 
favor  of  the  defendant.  {Crosley  v.  Gobh,  42  Hun,  166). 
To  entitle  the  defendant  to  costs  under  this  section,  it  is 
not  necessary  that  the  cause  of  action  set  up  in  the  com- 
plaint should  be  stated  separately,  if  in  fact,  more  than 
one  cause  of  action  is  stated;  and  the  defendant  recovers 
an  affirmative  judgment  upon  one  of  them,  the  case  is 
within  the  section.  {AcTcerTnan  v.  De  Lude,  36  Hun,  44; 
Coon  V.  Deefendorf,  8  Civ.  Pro.  E,.  293). 

ARTICLE  III. 

WHEN  DEFENDANT  ENTITLED   TO  COSTS,    OP  COURSE. 

SECTION. 

1.  "Where  there  is  but  one  defendant. 

2.  Where  there  are  more  defendants  than  one  . 

Sec.  1.  Where  there  is  but  one  defendant. 

The  defendant  is  entitled  to  costs,  of  course,  upon  the 
rendering  of  final  judgment,  in  an  action  specified  in  sec- 
tion thirty-two  hundred  and  twenty-eight  of  the  Code, 
unless  the  plaintiff  is  entitled  to  costs,  as  therein  pre- 
scribed. (Co.  Civ.  Proc.  §  3229). 
59 
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A  single  defendant  in  an  action  is  entitled  to  costs  of 
course,  upon  dismissal  of  the  complaint,  or  upon  a  non- 
suit in  an  action  brought  in  the  supreme  court,  after 
discontinuance  in  a  justice's  court,  upon  the  plea  of  title 
{Oates  V.  Canfield,  28  Hun,  12;  Saunders  v.  Ooldthrite^ 
41  Hun,  242);  or  upon  the  dismissal  of  the  complaint 
in  an  action  to  determine  a  claim  to  real  property, 
{Bugen  v.  Collins,  8  Hun,  384).  The  defendant  is  also 
entitled  to  costs  of  course  in  action  of  ejectment,  where 
he  succeeds  in  establishing  an  equitable  defense.  {Cythe 
V.  Fontain,  51  Barb.  186).  In  an  action  for  a  violation 
of  the  game  laws,  the  defendant  is  entitled  to  costs  of 
course,  if  he  succeeds.  {People  v.  Allen,  13  Civ.  Pro.  R. 
317).  The  defendant  is  not  entitled  to  costs  of  course, 
upon  a  recovery  against  a  co-defendant.  {Devlin  v. 
Mayor,  etc.,  15  Abb.  Pr.  N.  S.  31).  The  defendant  is 
not  entitled  to  costs  of  course,  although  the  plaintiff 
fails  to  get  costs  in  the  action,  for  the  reason  that  he  has 
not  complied  with  the  rule  requiring  the  presentation  of 
the  claim  before  suit.  {Baine  v.  City  of  Rochester,  85 
]Sr.  Y.  523).  Although  the  plaintiff,  because  his  recovery  is 
less  than  fifty  dollars,  is  entitled  to  no  more  costs  than 
damages,  the  defendant  does  not  thereby  become  en- 
titled to  recover  costs  in  the  action.  {Garrabrant  v.. 
Sullivan,  13  Civ.  Pro.  R.  196). 

Sec.  2.  Where  there  are  more  defendants  than  one. 

Where  several  defendants  appear  separately,  and  all 
succeed  in  the  action,  they  are  entitled  to  separate  bills 
of  costs  without  any  order  of  the  court;  and  this  right 
can  only  be  defeated  by  showing  that  parties,  united  in 
interest,  coUusively  appeared  by  separate  attorneys  in. 
bad  faith,  for  the  purpose  of  increasing  the  costs  to  be 
paid  by  the  plaintiff;  and  the  burden  of  proving  this 
rests  upon  the  plaintiff.  {Lane  v.  Van  Orden,  11  Abb. 
N.  C.  228;  D.,L.&  W.  R.  R.  Co.  v.  BurTcard,  40  Hun, 
625).  H  the  defendants  all  unite  in  one  answer,  none  of 
them  is  entitled  to  costs,  unless  all  are..  {Sawyer  v. 
Oates,  14  JST.  Y.  S.  Rep..  236).  But  where  several  defend- 
ants appear  by  one  attorney,  although  they  answer  sepa- 
rately,   they  are  entitled  upon  a  recovery  against  the^ 


COSTS.  467 

plaintiff,  to  but  one  bill  of  costs.  {Haye  v.  Robertson, 
38  Super.  59).  The  same  rule  applies,  if  they  appear 
separately  by  attorneys  who  are  partners  {Crofts  v. 
Rockefeller,  6  How.  Pr.  9);  or  if  they  sever  where  they 
should  join.  {Perry  v.  Livingston,  6  How.  Pr.  404; 
Williams  v.  Cassady,  22  Hun,  180).  Where,  however, 
it  is  necessary  that  the  defendants  should  sever  in 
the  action,  they  are  upon  a  recovery,  entitled  to  separate 
bills  of  costs,  although  they  appeared  by  the  same  attor- 
ney. {Walker  v.  Russell,  16  How.  Pr.  91,  Zeisler  v. 
Steinmann,  53  Super.  184).  Where  two  defendants 
necessarily  interpose  separate  answers  by  the  same  attor 
ney,  and  afterwards  they  employ  separate  attorneys,  they 
are  entitled,  upon  recovery,  to  separate  bills  of  costs. 
{Pierce  v.  Brown,  40  Super.  398).  Where  a  party  ap- 
pears in  person,  and  also  as  guardian  ad  litem,  for  an 
infant,  and  serves  practically  the  same  defense  by  sepa- 
rate answers,  he  will  be  allowed,  on  recovery,  but  one 
bill  of  costs.     {Browne  v.  Murdock,  12  Abb.  N.  C.  360). 

ARTICLE  lY. 

COSTS,    APTER   DISCONTINUANCE,    ON    ANSWER    OP   TITLE, 

Where  an  action  brought  before  a  justice  of  the  peace, 
or  in  a  district  court  of  the  city  of  New  York,  or  in  a 
justice's  court  of  a  city,  has  been  discontinued  as  pre- 
scribed by  law,  upon  the  delivery  of  an  answer  showing 
that  title  to  real  property  will  come  in  question;  and  a 
new  action,  for  the  same  cause,  has  been  commenced  in 
the  proper  court;  the  party,  in  whose  favor  final  judg- 
ment is  rendered,  in  the  new  action,  is  entitled  to  costs, 
except  that,  where  final  judgment  is  rendered  therein,  in 
favor  of  the  defendant,  upon  the  trial  of  an  issue  of  fact, 
the  plaintiff  is  entitled  to  costs,  unless  it  is  certified^  that 
the  title  to  real  property  came  in  question  in  the  triaL 
(Co.  Civ.  Proc,  §3235). 

Thic  section  applies  as  well  to  cases  which  are  tried  by 
the  court  or  by  a  referee,  as  those  tried  by  a  jury.  {Oates 
V.  Canfield,  28  Hun,  12;  Saunders  v.  Ooldthrite,  41  Hun, 
242).     Where  title  has  been  pleaded,  and  the  action  is 
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discontinued  in  the  justice's  court,  and  the  new  action  is 
brought  in  the  supreme  court,  if  the  plaintiff  is  defaulted 
or  nonsuited,  the  defendant  is  entitled  to  costs  (Id.);  but 
in  such  a  case;  after  the  action  has  been  brought  in  the 
supreme  court,  if  the  defendant  interposes  a  demurrer, 
which  is  overruled,  with  leave  to  answer  on  payment  of 
costs,  and  he  does  not  answer;  but  the  plaintiff  has  a 
judgment,  and  bis  damages  are  assessed  at  less  than 
fifty  dollars,  the  plaintiff  is  entitled  to  costs.  {Locldin 
V.  Casler,  50  How.  Pr.  43).  Where  there  are  several 
causes  of  action,  to  one  of  which  title  is  jileaded,  and  the 
suit  in  justice's  court  is  discontinued,  and  a  new  action 
brought  in  the  supreme  court,  if  the  defendant  succeeds 
on  the  question  of  title,  he  is  entitled  to  recover  costs, 
although  tbe  plaintiff  recover  less  than  fifty  dollars 
for  trespass  on  land,  as  to  which  title  is  not  pleaded, 
or  for  any  other  cause  of  action  which  does  involve  the 
title  of  land.  {Morss  v.  Salisbury,  48  N.  Y.  636;  Learn 
V.  Currier,  15  Hun,  184).  As  to  when  title  is  put  in 
issue  by  the  answer,  see  Article  1,  Section  1,  ante. 

AETICLE  V. 

WHEN   COSTS   ARE  liST  THE  DISCRETION  OP   THE   COURT. 

SECTION. 

1.  Where  plaintiff  succeeds  against  one  of  several  defendants. 

3.  In  equity  cases. 

3.  Interlocutory  costs,  on  trial  of  issues  of  law 

4.  Costs  of  motion. 

5    Costs  in  special  proceedings. 

Sec.  1 ,  Where  plaintiff  succeeds  against  one  of  several  defend- 
ants. 

In  an  action  specified  in  section  thirty-two  hundred 
and  twenty-eight,  where  the  action  is  against  two  or 
more  defendants,  and  the  plaintiff  is  entitled  to  costs 
against  one  or  more,  but  not  against  all  of  them,  none  of 
the  defendants  are  entitled  to  costs  of  course.  In  that 
case  the  costs  may  be  awarded,  in  the  discretion  of  the 
court,  to  any  defendant  against  whom  the  plaintiff  is  not 
entitled  to  costs,  where  he  did  not  unite  in  an  answer, 
and  was  not  united  in  interest,  with  a  defendant,  against 
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whom  the  plaintiff  is  entitled  to  costs.    (Co.  Civ.  Proc. 
§  3229). 

In  cases  mentioned  in  this  section,  a  referee  to  hear 
and  determine  the  action  cannot  award  costs,  it  must  in 
all  cases  be  done  by  the  court.  (iV.  Y.  Me.  R.  JR.  Co.  v. 
McDaniel,  31  Hun,  310).  It  was  formerly  held  that  in 
an  action  of  tort  against  two,  where  the  plaintiff  has  a 
verdict  against  one,  but  the  other  defendant  recovers 
against  the  plaintiff,  the  defendant  obtaining  the  verdict, 
is  entitled  to  costs,  as  of  course,  whether  he  answered 
separately  or  not  {Decker  v.  Oardiner,  8  N.  Y.  29;  Dan- 
iels V.  Lyon,  9  N.  Y.  549);  and  the  same  was  held,  where 
in  an  action  against  three,  judgment  was  taken  against 
two  by  default,  and  the  other  defended  and  succeeded 
against  the  plaintiff  {ComstocJc  v.  Bayard,  2  Sand.  705); 
but  that  is  not  now  the  rule.  That  portion  of  section 
thirty-two  hundred  and  twenty-nine  above  quoted, 
applies  to  all  cases  where  there  are  several  defend- 
ants, and  the  plaintiff  succeeds  against  one  or  more  of 
them,  but  not  against  all.  {AUis  v.  Wheeler,  56  N.  Y. 
50).  Where  there  are  several  defendants,  one  of  whom 
succeeds  against  the  plaintiff,  and  the  others  do  not,  the 
court  cannot  give  costs  to  the  successful  defendant,  if  he 
has  united  in  his  answer  with  the  unsuccessful  defend- 
ants, although  he  is  not  united  in  interest  with  them. 
{Frazer  v.  Hunt.  18  Wkly.  Dig.  390;  Allis  v.  Wheeler, 
56  N  Y  60).  This  rule  was  established  before  the  Code 
of  Civil  Procedure  by  the  case  of  Allis  v.  Wheeler 
{sv,pra),  and  the  section  of  the  Code,  now  under  discus- 
sion, was  drawn  to  conform  the  rule,  to  that  laid  down  in 
that  case.     (Throop's  Code,  §  3229,  note). 

Sec.  2.    In  equity  cases. 

Except  as  prescribed  in  sections  thirty-two  hundred  and 
twenty-eight,  and  thirty-two  hundred  and  twenty-nine, 
the  court  may  in  its  discretion  award  costs  to  any  party, 
upon  the  rendering  of  a  final  judgment.  (Co.  Civ.  Proc. 
§3230.) 

The  cases  mentioned  in  this  section  of  the  Code,  are 
actions  in  equity.  {Staiger  v.  Schultz,  3  Keyes,  614; 
Black  V.  O'Brien,  23  Hun,  82)     The  rules  applies  to  all 
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actions  in  equity,  althougli  they  may  be  brought  against 
executors  and  administrators.  {Van  Riper  v .  Poppen- 
Tiausen,  43  N.  Y.  68).  Although  an  equitable  action  in- 
volves the  title  to  real  property,  yet  if  it  is  not  triable 
by  a  jury,  the  costs  are  in  the  discretion  of  the  court, 
{Black  V.  O'Brien,  supra).  In  actions  by  a  judgment 
creditor,  to  set  aside  a  conveyance  of  real  estate,  and  in 
actions  for  partition,  where  the  title  does  not  come  in 
issue  under  section  fifteen  hundred  and  forty-four  of  the 
Code,  the  granting  or  withholding  of  costs,  rests  in  the 
discretion  of  the  court  or  referee  {Black  v.  O'Brien, 
supra;  CJiurch  v.  Kidd,  3  Hun,  254);  and  the  same  is 
the  rule  in  all  equity  cases.  {Phelps  v.  Wood,  46  How. 
Pr.  1).  If  a  referee  awards  costs  in  such  actions,  they 
cannot  be  stricken  out  on  motion;  the  only  remedy  is  by 
appeal  from  the  judgment.  ( Wood/ord  v.  BucJclin,  14 
Hun,  444).  The  action  of  the  trial  court  in  allowing  or 
refusing  costs  in  such  cases,  is  not  usually  reviewable  on 
appeal  by  the  court  of  appeals  {Dill  v.  Wisner,  88  IS".  Y. 
158;  Herrington  v.  Robertson,  71  N.  Y.  280);  Ibut  it  can 
be  reviewed  by  the  general  term  on  appeal  from  the  j  udg- 
ment.  {CoucTi  v.  Millard,  41  Hun,  212).  Ordinarily, 
however,  the  judgment  will  not  be  reversed  for  an  error 
of  the  trial  court,  or  the  referee,  in  the  awarding  of  costs, 
unless  it  is  very  clear  that  the  discretion  given  to  the 
court  upon  that  subject  has  been  abused.  {CoucTi  v. 
Millard,  supra  ;  House  v.  Elsenlord,  30  Hun,  90).  In 
this  class  of  actions,  costs  can  only  be  taxed  by  the  suc- 
cessful party,  where  they  are  expressly  allowed,  and  if 
the  decision  or  report  contains  no  directions  in  regard  to 
costs,  it  amounts  to  a  refusal  of  them.  {Kreitz  v.  Frost, 
55  Barb,  474;  Gommfsof  Pilots  v.  Spofford,  3  Hun,  52). 
The  rule  is  different  in  actions  where  the  parties  are  enti- 
tled to  costs  of  course;  in  those  actions  the  successful 
party  recovers  his  costs,  and  no  express  award  of  them 
is  necessary;  although  the  defense  interposed  may  have 
been  an  equitable  one.  {Lanz  v.  Trout,  46  How.  Pr.  94). 
The  discretion  given  to  the  court  with  regard  to  costs 
under  this  section,  must  be  exercised  in  accordance  with 
the  rules  and  well  settled  practice  applicable  to  the  sub- 
ject; and  costs  can  not  be  awarded  or  withheld,  as  suits 
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the  caprice  of  the  trial  court.  {Couch  v.  Millard,  41 
Hun,  212).  The  general  rule  is  that  the  party  succeeding 
has  costs  of  the  action  {Garr  v.  Bright,  1  Barb.  Ch. 
157);  especially  against  a  party  whose  conduct  in  the 
suit  was  wrongful  or  in  bad  faith.  {Spencer  v.  Spencer, 
11  Paige,  299,  308).  The  successful  party  is  never  charged 
with  costs,  although  he  may  not  recover  them.  {Couch 
T.  Millard,  supra).  Where  a  creditor  recovers  a  debt  in 
an  equitable  action,  he  is  awarded  costs,  the  same  as 
though  the  action  were  at  law,  unless  special  or  strong 
reasons  to  the  contrary  prevent.  (Id).  If  each  party 
succeeds  as  to  part  of  the  litigation,  costs  are  not  allowed 
to  either.  {Law  v.  McDonald,  9  Hun,  23).  The  cases 
in  which  this  rule  has  been  applied,  are  where  some 
distinct  and  independent  claim  of  the  plaintiff  has 
whoUy  failed,  or  where  the  plaintiff  was  at  fault  as  hav- 
ing produced  a  mistake  in  fact,  which  has  occasioned 
the  litigation.  {Bundle  v.  Allison,  34  N.  Y.  180,  185). 
So  where  the  plaintiff  claims  for  too  large  an  amount, 
by  reason  of  which  the  defendant  is  forced  to  litigate;  al- 
though the  plaintiff  succeeds  in  the  action,  the  defendant  C 
will  not  be  charged  with  the  costs  of  the  action.  {N.  Y. , 
L.  E.  &  W.  R.  B.  Co.  V.  Carhart,  1  N.  Y.  S.  Eep.  426). 
The  same  rule  apphes  where  both  parties  are  in  fault,  and 
claim  more  than  they  are  entitled  to.  {Johnson  v.  Taber, 
10  N.  Y.  819;  Couch  v.  Millard,  41  Hun,  212.)  So  if  the 
■question  litigated  is  a  fair  one,  and  difficult  for  the  par- 
ties to  settle,  and  they  have  dea,lt  fairly  with  each  other 
with  regard  to  the  litigation,  neither  party  should  have 
costs  upon  the  decision.  {Pattison  v.  Hull,  9  Cow.  747). 
Where  it  appears  that  either  party  is  at  fault  in 
producing  the  litigation,  by  improper  conduct  towards 
the  other,  the  one  who  is  not  at  fault,  although  he  is  not 
successful  in  the  action,  will  not  be  taxed  with  costs. 
{Johnson  Y.  Taber,  ION.  Y.  319;  Matthews  v.  Poultney, 
33  Barb.  127).  In  divorce  cases,  the  costs  of  the  action 
are  in  the  discretion  of  the  court.  (Co.  Civ.  Proc.  § 
1769).  Where  the  wife  is  defendant,  the  rule  is  that  no 
costs  will  be  allowed  against  her,  although  she  is  de- 
feated in  the  action;  but  if  she  is  the  plaintiff,  and  is 
defeated,  or  if  she  has  a  separate  property  of  her  own, 
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costs  may  be  allowed  against  her.  {De  Rose  v.  De  Rose, 
Hopk.  Ch.  100).  But  costs  will  always  be  allowed  to  her,  if 
she  succeeds.  {Germondy.  Germond,  1  Paige,  83).  Where 
the  wife  is  the  plaintiff,  and  the  defendant  sets  up  a  coun- 
terclaim, and  asks  for  an  absolute  divorce,  and  the  wife 
succeeds  as  to  the  counterclaim,  costs  will  be  allowed 
her,  although  she  is  defeated  in  the  cause  of  action 
set  up  in  her  complaint.  {De  Meli  v.  De  Meli,  5  Civ. 
Pro.  E.  306,  323;  aff'd  46  Hun,  677).  In  this  class  of 
cases,  the  court  may  give  counsel  fees  in  addition  to 
taxable  costs.  {Griffin  v.  Griffin,  47  N.  Y.  134).  Under 
this  section,  costs  have  been  held  to  be  in  the  discretion 
of  the  court,  in  the  following  cases:  in  an  action  to  for- 
close  a  mortgage,  although  a  personal  judgment  for  defi- 
ciency is  asked  for  {Lossee  v.  Ellis,  13  Hun,  655;  New- 
comh  V.  Hale,  12  Abb.  N.  C.  338);  in  an  action  for  strict 
foreclosure  {0' Hara  v.  Brophy,  24  How.  Pr.  379);  in  an 
action  to  foreclose  a  mechanic's  lien  under  the  general 
act  of  1885.  (Laws  of  1885,  chap.  342;  i'^ar^o  v.  Helmery 
43  Hun,  17).  Where  a  party  comes  into  court  to  re- 
deem from  a  mortgage,  lie  usually  pays  the  costs, 
although  he  obtains  the  relief  sought.  {Parker  v. 
Austin,  15  Wkly.  Dig.  474).  Where  either  party  is 
permitted  to  redeem,  the  general  rule  is,  that  he  must 
pay  costs  whether  he  is  plaintiff  or  defendant  {Benedict 
V.  Gilman,  4  Paige,  58);  unless  the  party  against  whom 
the  redemption  is  allowed  has  behaved  inequitably,  or 
improperly  resists  the  claim  for  redemption,  in  which 
case,  he  will  be  refused  his  costs;  and  he  may  be  made 
to  pay  costs  in  the  discretion  of  the  court.  ( Yroom  v. 
Ditmas,  4  Paige,  526).  A  defendant  against  whom  any 
relief  is  claimed  should  not  be  allowed  costs,  unless  it  is 
necessary  for  him  to  defend,  and  he  is  successful  {Barker 
V.  Burton,  67  Barb.  458;  Walton  v.  Meeks,  41  Hun,  311); 
and  if  he  unreasonably  defends,  he  should  be  charged 
with  costs.  (Vol.  1, 150).  Where  the  defendant  is  com- 
pelled to  litigate  an  unfounded  claim  of  a  co-defendant, 
and  succeeds,  he  is  entitled  to  costs  against  such  co- 
defendant.  {Budd  V.  Monroe,  18  Hun.  316).  Whenever 
costs  are  allowed,  they  must  be  at  the  rate  fixed  by  law, 
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and  the  court  cannot  add  any  items  not  specified  in  the 
statute.     {Downing  v.  Marshall,  37  N.  Y.  380). 

Sec.  3.  Interlocutory  costs,  on  trial  of  issues  of  laiv. 

Where  an  issue  of  law  and  an  issue  of  fact  are  joined^ 
between  the  same  parties  to  the  same  action,  and  the 
issue  of  fact  remains  undisposed  of,  when  an  interlocu- 
tory judgment  is  rendered  upon  the  issue  of  law;  the  in- 
terlocutory judgment,  may,  in  the  discretion  of  the 
court,  deny  costs  to  either  party,  or  award  costs  to  the 
prevailing  party,  either  absolutely^  or  to  abide  the  event 
of  the  trial  of  the  issue  of  fact.     (Co.  Civ.  Proc.  §  8232). 

All  that  is  necessary  on  this  subject  has  been  said  in 
Article  IV,  of  Chapter  XXX,  supra. 

Sec.  4.  Costs  of  motion. 

Costs  upon  a  motion  in  an  action,  where  the  costs 
thereof  are  not  specially  regulated  in  the  Code,  or  upon 
a  reference  made  pursuant  to  sections  six  hundred  and 
twenty-three,  six  hundred  and  twenty-four,  eight  hund- 
red and  twenty-seven,  or  one  thousand  and  fifteen  of  the 
Code,  may  be  awarded,  either  absolutely,  or  to  abide 
the  event  of  the  action,  or  of  the  reference,  to  any  party 
in  the  discretion  of  the  court  or  judge.  (Co.  Civ.  Proc. 
§  3236) 

The  discretion  of  the  court  in  awarding  costs  on  a 
motion,  is  very  rarely  interfered  with  on  appeal.  {Len- 
nox V.  Elder,  65  Barb.  526).  Where  the  motion  is 
granted  by  default,  no  costs  are  allowed  if  they  are  not 
asked  for  in  the  notice  of  motion  {Chase  v.  Chase,  29 
HiTU,  527);  and  a  prayer  for  general  relief  in  the  notice 
of  motion  is  not  sufficient  to  entitle  the  moving  party  to 
costs  upon  default  {Northrop  v.  Yan  Dusen,  B  How.  Pr. 
134);  but  if  both  parties  appear,  and  the  motion  is  heard 
and  decided,  costs  may  be  given,  although  they  were  not 
asked  for  in  the  notice.  {Jones  v.  Cook,  11  Hun,  230). 
Costs  of  a  motion  cannot  be  given  on  granting  an  ex 
parte  order,  or  upon  a  judge's  order.  {Edlefson\ .  Dur- 
yee,  21  Hun,  607).  If  the  notice  asks  for  more  than  the 
party  is  entitled  to,  costs  will  not  be  allowed  on  granting 
the  order.  {Corhin  v.  Oeorge,  2  Abb.  Pr.  465).  Usually, 
60 
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however,  the  party  who  is  successful  upon  a  motion,  is 
entitled  to  costs  of  it,  although  it  is  denied  upon  a  pre- 
liminary objection  (Anon.  18  Wend.  578);  unless  he  asks 
for  a  favor,  in  which  case  he  is  not  entitled  to  costs 
{Jones  V.  U.  S.  Slate  Co.,  16  How.  Pr.  129);  and  if  he  is 
in  default,  from  which  he  asks  to  be  relieved,  he  may  be 
charged  with  costs  as  a  condition  of  granting  his  motion. 
iLeighton  v.  Wood,  17  Abb.  Pr.  177).  If  the  motion  is 
unnecessary,  as  where  several  are  made,  where  one  is 
sufficient  {McCoun  v.  N.  Y.  C.  &  H.  B.  R.  R.  Co.,  50 
N.  Y.  176,  181);  or  where  it  is  clear  that  the  motion  is 
-made  solely  for  costs  {Kane  v.  Van  VranJcen,  5  Paige, 
62);  costs  will  not  be  allowed,  although  the  party  is  suc- 
cessful. A  party  unnecessarily  opposing  the  motion 
will  be  charged  with  costs  of  granting  it;  and  if  a  party 
unnecessarily  and  unfairly  opposes  a  motion,  on  the 
granting  of  which  the  successful  party  would  usually  be 
charged  with  costs,  the  court  will  grant  it  without  costs. 
{Kane  v.  Van  Vranken,  supra).  Where  the  questions 
presented  upon  a  motion  are  new  and  difficult,  costs  are 
usually  not  allowed.  {RatTibun  v.  MarkJiam,  43  How. 
Pr.  271;  Ely  v.  HoUon,  15  N.  Y.  595,  600).  Neither 
-will  costs  be  allowed  where  the  failing  party  has  been 
uiisled  by  conflicting  decisions  {Tindal  v.  Jones,  11  Abb. 
Pr.  258);  or  by  the  dictum  of  a  judge  on  a  new  question 
{Silliman  v.  Eddy,  8  How.  Pr.  122);  or  by  a  decision 
defectively  reported  {KitcJiingx.  BeiTil,  40  Barb.  433j;  or 
where  he  is  induced  to  make  the  motion  by  the  language 
of  an  opinion  pronounced  by  a  court,  which  denies  it. 
{Teaz  v.  Chrystie,  2  E.  D.  Smith,  635).  In  some  cases, 
costs  of  a  motion  are  allowed  as  costs  of  the  action;  in 
which  case  they  are  to  be  added  to  the  costs  allowed  on  the 
recovery  of  judgment,if  the  party  to  whom  they  are  grant- 
ed recovers  final  costs,  or  deducted  from  such  costs,  if  his 
opponent  finally  succeeds.  {BuTkeley  v.  Keteltaz,  2  Sand. 
785;  Co.  Civ.  Proc.  §  779).  Sometimes  also,costs  of  a  motion 
are  granted  to  abide  the  event  of  the  action;  in  which  case 
they  are  allowed  as  costs  in  the  action  to  the  party  fin- 
ally prevailing  in  the  action.  Sometimes  they  are  given 
to  one  party  to  abide  the  event  of  the  action;  in  which 
c-a.se,  if  that  party  is  successful,  he  is  entitled  to  tax  costs 
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of  the  motion;  and  if  he.  is  not  successful,  no  costs  are 
taxed  by  either  party.  Where  nothing  is  said  in  the 
order  with  regard  to  costs  of  the  motion,  no  costs  are  to 
be  allowed.  {Nellis  v.  De  Forest,  6  How.  Pr.  413).  In 
all  interlocutory  proceedings,  if  costs  are  allowed,  the 
order  should  fix  them ;  or  if  not  fixed,  they  are  to  be 
taxed  by  the  clerk,  or  by  the  judge.  {Van  Schaick  v. 
Winne,  8  How.  Pr.  5;  Co.  Civ.  Proc.  §  3262).  Where, 
costs  of  a  motion  are  allowed,  they  may  be  not  to  exceed 
ten  dollars.  (Co.  Civ.  Proc.  §  3251).  Where,  upon  the 
bringing  on  of  a  motion,  a  reference  is  ordered,  the  hear- 
ing of  the  report  of  the  referee  is  a  mere  continuation 
of  the  original  motion,  and  but  ten  dollars  and  disburse- 
ments can  be  allowed  upon  the  final  decision.  {Marhn 
V.  Hodges,  45  Hun,  38). 

Motion  costs  are  collected  by  an  execution,  omitting 
the  recitals  and  directions  relating  to  real  property.  (Co. 
■Civ.  Proc.  §  779).  Where  the  order  is  served  by  mail, 
the  party  against  whom  the  motion  costs  are  allowed, 
has  twenty  days  to  pay  them,  and  an  execution  issued 
before  the  expiration  of  that  time,  is  premature.  ( Well- 
man  V.  Frost,  38  Hun,  389). 

Sec,  5.  Costs  in  Special  proceeding. 

Costs  in  a  special  proceeding,  instituted  in  a  court  of 
record,  or  upon  an  appeal  in  a  special  proceeding,  taken 
to  a  court  of  record,  where  the  costs  thereof  are  not 
specially  regulated  in  the  Code,  may  be  awarded  to  any 
party,  in  the  discretion  of  the  court,  at  the  rates  allowed 
for  similar  services,  in  an  action  brought  in  the  same 
<;ourt,  or  an  appeal  from  a  judgment  taken  to  the  same 
court,  and  in  like  manner.     (Co.  Civ.  Proc.  §  3240). 

In  these  proceedings,  costs  are  never  a  matter  of 
■course;  and  the  court  cannot  allow  them,  unless  the  right 
to  them  is  expressly  given  by  statute.  {Matter  of 
Potter,  44  Hun,  197).  In  these  proceedings  the  court 
can  only  grant  the  statutory  costs,  and  extra  allowances 
cannot  be  given.  {Matter  of  Simpson,  26  Hun,  459). 
This  section  only  apj)lies  to  civil  si)ecial  proceedings. 
(Co.  Civ.  Proc.  §  3343,  subd.  20).  In  criminal  special 
proceedings,  the  court  cannot  impose  any  costs.    {People 
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V.  Gilmore,  88  N.  Y.  626;  People  v.  N.  T.  Oath.  Protec- 
tory, 106  N.  Y.  604),  In  special  proceedings  to  punish 
a  defendant  in  a  divorce  case,  for  failure  to  pay  alimony, 
costs,  if  allowed,  should  not  be  included  in  the  amount 
for  which  he  is  to  be  imprisoned.  {Rodman  v.  Rodman, 
24  Wkly.  Dig.  473).  The  question  of  what  are  special 
proceedings,  will  be  considered  in  a  later  part  of  this 
book. 

ARTICLE  VI. 

REGULATIONS    RESPECTING     COSTS,  IN    PARTICULAR    OASES. 

SECTION. 

1.  Costs  against  the  people. 

2.  Costs  against  school  officers 

3.  Costs  against  municipal  corporations. 

4.  Costs  in  actions  by  or  against  executors  and  other  trustees. 

5.  Costs  where  the  cause  of  action  is  transferred,  or  where  a  third 

person  is  interested. 

6.  Costs  against  an  infant  plaintiff. 

Sec.  1.  Costs  against  the  people. 

Where  an  action  is  brought  in  the  name  of  the  people 
of  the  State,  upon  the  relation  of  a  private  corporation 
or  individual,  as  prescribed  in  section  nineteen  hundred 
and  eighty-six  of  the  Cpde,  a  judgment  awardings  costs 
to  the  defendant,  must  award  them,  against  the  relator, 
in  the  first  instance;  and  against  the  people,  only  in  case 
an  execution,  issued  thereupon,  against  the  property  of 
the  relator  is  returned  unsatisfied.  (Co.  Civ.  Proc. 
§  3242). 

In  an  action  or  special  proceeding,  brought  in  the  name 
of  the  people  of  the  state,  to  recover  money  or  property, 
or  to  establish  a  right  or  claim,  for  the  benefit  of  a 
county,  city,  town  or  village,  costs  shall  not  be  awarded 
against  the  people;  but,  where  they  are  awarded  to  the 
defendant,  they  must  be  awarded  against  the  body  for 
whose  benefit  the  action  or  special  proceeding  was 
brought.     (Co.  Civ.  Proc.  3243). 

Where  judgment  is  rendered,  or  a  finai.  order  is  made, 
against  the  people,  in  a  civil  action  brought,  or  a  special 
proceeding  instituted,  in  their  name,  by  a  public  officer, 
pursuant  to  a  provision  of  law,  it  must  be  to  the  same- 
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effect,  and  in  the  same  form,  as  against  a  private  individ- 
ual who  brings  a  like  action,  or  institutes  a  like  special 
proceeding,  except  as  otherwise  specially  prescribed  by 
law.  But  an  execution  shall  not  be  issued  against  the 
people.     (Co.  Civ.  Proc.  §  1985. 

Sec.  S.  Costs  against  school  officers. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action 
against  a  school  officer,  or  a  supervisor,  on  account  of  an 
act  performed  by  him,  by  virtue  of,  or  under  color  of  his 
office;  or  on  account  of  a  refusal  or  an  omission  to  perform 
a  duty  enjoined  upon  him  by  law;  where  his  act,  refusal, 
or  omission  might  have  been  the  subject  of  an  appeal  to 
the  state  superintendent  of  public  instruction,  and  where 
it  is  certified  that  it  appeared,  upon  the  trial,  that  the 
defendant  acted  in  good  faith.  But  this  section  does  not 
apply  to  an  action  for  a  penalty;  or  to  an  action  or  a 
special  proceeding,  to  enforce  a  decision  of  the  superin- 
tendent.    (Co.  Civ.  Proc.  §  3244). 

The  decision  of  a  trustee  of  a  school  district,  as  tc  the 
assessment  of  taxes,  may  be  appealed  to  the  superin- 
tendent of  public  instruction;  and  if  any  person,  whether 
a  resident  or  not,  aggrieved  by  a  levy  on  his  property, 
under  such  assessment,  sues  the  officers,  instead  of 
taking  such  appeal,  he  may  be  refused  costs,  if  the  judge 
certifies  that  the  defendants  acted  in  good  faith.  {Clarke 
V.  Tunnicliff,  38  N.  Y.  58;  S.  C,  4  Abb.  Pr.  N.  S.  451). 
That  is  the  rule,  although  the  officers  are  alleged  to  be 
guilty  of  trespass.  ( Whitheck  v.  Billings,  1  Hun,  494). 
If  a  certificate  is  given  under  the  section  above  quoted, 
it  exempts  the  officer  from  costs  in  aU  stages  of  the 
action.  {Willey  v.  Shaver,  IT.  &  C.  324).  The  section 
does  not  apply  to  an  action  by  a  school  teacher  against  a 
school  trustee  for  wages.  {Durfee  v.  McCall,  21  Wkly. 
Dig.  337).  Where  costs  are  awarded  against  a  school 
trustee,  they  are  to  be  collected  by  an  execution  against 
the  individual  property  of  the  person  against  whom 
they  are  awarded.     (People  v,  Abbott,  107  N.  Y.  225). 

Sec.  3.  Costs  against  Municipal  Corporations. 

Costs  cannot  be  awarded  to  the  plaintiff,  in  an  action 
against  a  municipal  corporation,  in  which  the  complaint 
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demands  a  sum  of  money  only;  unless  the  claim,  uponj. 
which  the  action  is  founded,  was,  before  the  commence- 
ment of  the  action,  presented  for  payment,  to  the  chief 
fiscal  officer  of  the  corporation.  (Co,  Civ.  Proc.  §  3245). 
This  section  does  not  apply  to  actions  brought  against 
a  corporation,  to  recover  for  injuries  caused  by  the  neg- 
lect of  the  corporation,  or  of  its  servants  {Gage  v.  Vil- 
lage of  Hornellsville,  106  N.  Y.  GQI);  nor  for  damages 
against  the  corporation,  because  of  a  riot  {McClure  v. 
Superv's  of  Niagara  Co.,  4  Abb.  Pr.  K".  S.  202);  nor  for 
claims  to  be  relieved  from  assessments.  (Matter  of  Jetter, 
Y8N.  Y.  601).  It  does  apply  to  actions  on  contract.  {Baine 
V.  City  of  Rochester,  85  N.  Y.  523).  The  chief  fiscal  officer 
of  a  corporation,  within  this  section,  is  the  officer  who- 
receives,  keeps  and  disburses  the  money  of  the  corpora- 
tion. {Gagev,  Village  of  Hornellsville,  supra) .  Where 
any  officer  is  designated  by  the  statute  as  chief  fiscal  offi- 
cer, the  claim,  of  course,  must  be  presented  to  him.  It  is 
no  excuse  for  failure  to  present  the  claim,  that  he  is  not 
authorized  to  adjust  it.  {Baine  v.  City  of  Rochester, 
supra).  If  the  facts  constituting  the  claim  are  stated,  it 
is  not  important  that  the  complaint  demands  a  less 
amount  of  damages  than  is  asked  for  in  the  claim. 
{MinickY.  City  of  Troy,  83  IS".  Y.  514).  In  act-ions  or 
special  proceedings  against  the  city  of  New  York,  if  the 
plaintiff  recovers  judgment,  he  is  entitled  to  recover  full 
taxable  costs,  without  regard  to  the  amount  of  the  judg- 
ment.    (Laws  of  1882,  chap.  410,  §  1104). 

Sec.  4.  Costs  in  actions  by  and  against  executors  and  other 
trustees. 

SuB-DivisiON  1. — The  General  Rule. 

In  an  action  brought  by  or  against  an  executor  or  ad- 
ministrator, in  his  representative  capacity,  or  the  trus- 
tee of  an  express  trust,  or  a  person  expressly  authorized 
by  statute  to  sue  or  to  be  sued,  costs  must  be  awarded, 
as  in  an  action  by  or  against  a  person,  prosecuting  or 
defending  in  his  own  right,  except  as  otherwise  pre- 
scribed in  sections  eighteen  hundred  and  thirty-five  and 
eighteen  hundred  and  thirty-six  of  the  Code;  but  they 
are  exclusively  chargeable  upon,  and  collectable  from- 
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the  estate,  fund,  or  person  represented,  unless  the  court 
directs  them  to  be  paid,  by  the  party  personally,  for 
mismanagement  or  bad  faith  in  the  prosecution  or  de- 
fense of  the  action.     (Co.  Civ.  Proc.  §  3246). 

In  regard  to  the  award  of  costs,  the  only  difference- 
between  trustees  and  other  persons  arises  upon  the  ques- 
tion whether  or  not  they  shall  be  personally  liable,  or 
whether  the  costs  shall  be  charged  upon  the  estate  which 
they  represent.  Where  executors  are  plaintiffs  in  the 
action,  costs  are  chargeable  precisely  like  in  other  cases. 
{Howe  V.  Lloyd,  2  Lans.  335).  Whenever  an  executor- 
brings  an  action  in  a  representative  capacity,  which  he 
need  not  have  brought  in  that  capacity,  he  will  be 
charged  personally  with  costs.  {Bedell  v.  Barnes, 
29  Hun,  589).  Those  actions  are  only  necessarily 
prosecuted  by  an  executor  in  his  representative- 
capacity,  when  the  testator  or  intestate  owned  the 
cause  of  action  in  his  life-time  and  it  then  existed.  {Uol- 
dridge  v.  Scott,  1  Lans.  303).  Where  the  cause  of  action 
arose  after  the  death  of  the  testator  or  intestate,  it  is 
personal  to  the  executor;  and  if  he  brings  an  action  upon 
it,  and  is  defeated,  he  is  liable  to  costs;  and  a  judgment 
may  be  entered  against  him,  without  an  order  of  the 
court  {Feig  v.  Wray,  3  Civ.  Pro.  E..  159;  BucTdand  v. 
Oallup,  105  N".  Y.  453);  but  an  action  on  a  claim  due  to 
the  estate  in  the  life- time  of  the  testator  must  be  brought 
by  the  executor  as  such,  and  not  by  him  individually; 
and  if  he  is  unsuccessful  in  such  an  action,  he  cannot  be 
charged  with  costs,  unless  he  has  acted  in  bad  faith. 
{Hone  V  De  Peyster,  106  N.  Y.  645).  A  trustee  will  not 
be  charged  personally  with  the  costs  of  a  proceeding 
taken  by  his  predecessor;  although  he  would  be  person- 
ally benefitted  by  the  litigation  in  case  it  succeeds. 
{American  L.  Ins.  &  T.  Co.  v.  Van  Eps,  56  N.  Y.  601). 
If  a  trustee  upon  assuming  his  office  finds  an  appeal 
pending,  in  which  a  judgment  has  been  rendered  in  favor 
of  his  predecessor,  he  will  not  be  liable  for  costs,  if  the 
judgment  is  reversed,  and  the  complaint  dismissed  on  the 
new  trial,  unless  he  prosecutes  or  defends  the  action. 
{Heather  v.  Neil,  14  Wkly.  Dig.  46).  An  assignee  in 
bankruptcy  suing  for  a  claim  due  to  the  bankrupt,  is 
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within  the  statute,  and  is  not  liable  for  costs,  personally. 
{Reade  v.  WaterTiouse,  52  JST.  Y.  587).  To  avoid  personal 
liability,  it  must  appear  by  the  complaint  that  the  suit 
is  in  the  representative  capacity.  {CarnaJian  v.  Pond, 
15  Abb.  Pr.  194;  Murray  v.  Hendrickson,  6  id.  96).  Where 
upon  trial,  the  court  holds  that  the  instrument  undei' 
which  the  plaintiff  claims  as  assignee  or  trustee  of  an 
express  trust,  is  void,  and  that  he  is  not  in  fact  such  as- 
signee or  trustee,  he  is  not  exempt  from  liability  for  costs. 
{Sibell  v.  Remsen,  30  Barb.  441;  aff'd  29  How.  Pr.  574, 
note).  Where  a  receiver  in  supplementary  proceedings  pro- 
poses to  bring  an  action,  he  is  required  to  obtain  leave  of 
the  court,  and  to  file  with  his  application,  a  written  request 
of  the  creditor  in  whose  behalf  he  is  appointed,  or  to 
give  a  bond  with  sufficient  security  for  the  payment  of 
costs.  In  other  cases,  upon  the  application  for  leave  to 
sue,  he  must  show  that  he  has  sufficient  property  in  his 
possession  to  secure  the  person  against  whom  the  action 
is  brought  for  costs  which  may  be  adjudged  against  him. 
(Gen.  Rule,  79).  A  trustee  is  not  chargeable  personally 
for  costs,  without  an  order  to  that  effect,  which  must  be 
made  by  the  court,  on  notice  to  him,  and  before  judg- 
ment is  entered  in  the  action.  {Slocum  r.  Barry,  38  N. 
Y.  46).  But  leave  may  be  granted  to  make  the  motion 
after  judgment  is  entered.  {Butler  v.  B.  &  A.  R.  R.  Co., 
10  Wkly.  Dig.  11).  The  order  must  be  made  in  the  action 
in  which  the  trustee  is  sought  to  be  charged;  and  it 
cannot  be  made  in  a  collateral  proceeding.  It  is  the 
duty  of  the  court,  in  an  action  brought  by  an  executor, 
as  such,  to  determine  the  question  as  to  his  individual 
liability  for  costs,  and  where  he  is  by  the  judgment, 
charged  with  costs  in  the  representative  capacity  alone, 
this  impliedly  determines  that  he  is  not  liable  individu- 
ally. And  the  judgment  is  final  and  conclusive,  unless  it 
is  subsequently  reversed,  or  set  aside  by  a  direct  proceed- 
ing for  that  purpose.  {Hone  v.  De  Peyster,  106  N.  Y. 
645).  He  is  not  chargeable  individually,  unless  he  is 
chargeable  with  mismanagement  or  bad  faith  in  the 
prosecution  or  defense  of  the  action  {Hone  v.  De  Peyster, 
supra);  and  this  bad  faith  or  mismanagement  must  be 
with  regard  to  the  particular  action,  and  not  generally 
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in  his  trust.  {Kimherly  v.  Stewart,  22  How.  Pr.  281). 
Where  the  application  is  made  to  charge  the  trustee 
personally  with  costs  because  of  bad  faith  or  misman- 
agement, the  proof  should  be  clear.  {McGovern  v.  McOov- 
em,  50  Super.  390).  If  a  receiver  brings  suit  without  leave 
{Smith  V.  Woodruff,  6  Abb.  Pr.  65);  or  where  he  has  no 
funds  in  his  hands  {Gumming  v.  Egerton,  9  Bosw. 
684);  or  without  filing  the  request  of  the  creditor,  or 
giving  the  bond  under  rule  seventy-idne,  it  will  usually 
be  held  to  be  evidence  of  bad  faith.  It  is  not  bad  faith, 
however,  for  a  trustee  to  prosecute  an  action  against  the 
only  responsible  debtor  of  the  assignee,  without  having 
funds,  if  he  has  reason  to  believe  that  he  is  justly  enti- 
tled to  recover.  {Cunningham  v.  JifGregor,  5  Duer, 
648).  The  mere  fact  that  a  trustee  takes  an  unsuccess- 
ful appeal  from  the  judgment,  is  not  evidence  of  bad 
faith  {Devendorf  v.  Diciknson,  21  How.  Pr.  275);  nor 
will  a  receiver  be  charged  with  bad  faith  merely  from  the 
fact  that  he  paid  other  claims,  without  paying  the  judg- 
ment for  costs  (Id);  but  where  a  trustee  during  the  pend- 
ency of  an  action  receives  and  pays  out  money  belonging 
to  the  estate,  withoutreservingsufficient  to  pay  the  judg- 
ment of  the  defendant,  and  the  defendant  finally  re- 
covers a  judgment  against  him,  the  court  may  order  him 
personally  to  pay  the  costs.  It  is  his  duty  if  he  receives 
funds  pending  litigation,  to  keep  sufficient  on  hand  to 
pay.  {Butler  v.  B.  &  A.  R.  B.  Co.,  24  Hun,  99).  A 
trustee  who  takes  an  unsuccessful  appeal,  to  avoid  per- 
sonal liability,  will  be  charged  personally  with  the  costs 
of  the  action.  {Pittman  v.  Johnson,  35  Hun,  38).  It  is 
in  the  discretion  of  the  general  term  to  charge  the  trus- 
tee personally  with  the  costs  of  an  appeal.  {Matter  of 
McCarter,  94  N.  Y.  558).  An  order  denying  a  motion 
that  the  trustee  pay  costs  out  of  the  fund,  is  appealable 
to  the  court  of  appeals  {Columbian  Ins.  Co.  v.  Stevens, 
37  N.  Y.  536);  and  so  is  an  order  denying  a  motion  to  set 
aside  an  execution  for  costs  against  the  plaintiffs  per- 
sonally, where  they  claim  to  be  acting  as  trustees, 
{Slocum  v.  Barry,  38  N.  Y.  46). 
61 
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Sub-division  2. — Costs  Against  Executors   and  Ad- 
ministrators. 

Where  a  judgment  for  a  sum  of  money  only  is  rendered 
against  an  executor  or  administrator,  iu  an  action, 
brought  against  him  in  his  representative  capacity,  costs 
shall  not  be  awarded  against  him,  except  as  prescribed 
in  section  eighteen  hundred  and  thirty  six  of  the  Code.. 
(Co.  Civ.  Proc.  §  1835). 

This  section  applies  only  to  actions  against  executora 
and  administrators,  and  not  to  actions  by  them  {Howe 
V.  Lloyd,  2  Lans.  335);  nor  does  it  apply  to  actions 
against  the  testator,  continued  against  the  executor  after 
the  death  of  the  testator  {Tindal  v.  Jones,  11  Abb.  Pr. 
258);  nor  to  an  action  on  a  claim  created  by  the  executor 
since  the  decease  of  the  testator  {Smith  v.  Patten,  9  Abb. 
Pr.  N.  S.  205);  nor  to  equitable  actions.  {Yorks  v.  Peck, 
9  How.  Pr.  201;  Riper  v.  Poppenhausen,  43  N.  Y.  68). 
In  such  actions,  if  the  plaintiff  recovers,  he  is  entitled 
to  costs  against  the  estate,  without  special  application 
to  the  court.  {Merritt  v.  Thompson,  27  N.  Y  ,  225). 
The  section  does  not  apply  to  interlocutory  costs,  or  costs 
upon  appeal;  but  simply  to  the  general  costs  of  the  ac- 
tion.    {Hunt  V.  Connor,  lY  Abb.  Pr.  466). 

Where  it  appears  in  a  case  specified  in  section  eighteen 
hundred  and  thirty-five  of  the  Code,  that  the  plaintiff's 
demand  was  presented  within  the  time  limited  by  the 
notice,  published  as  prescribed  by  law,  requiring  credi- 
tors to  present  their  claims;  and  that  the  payment 
thereof  was  unreasonably  resisted  or  neglected,  or  that 
the  defendant  refused  to  refer  the  claim,  as  prescribed 
by  law;  the  court  may  award  costs  against  the  executor- 
or  administrator,  to  be  collected  either  out  of  his  indi- 
vidual property,  or  out  of  the  property  of  the  decedent, 
as  the  court  directs,  having  reference  to  the  facts  which 
appeared  upon  the  trial.  Where  the  action  is  brought  in 
the  supreme  court,  or  in  a  superior  city  court,  the  facts 
must  be  certified  by  the  judge  or  referee,  before  whom 
the  trial  took  place.  (Co.  Civ.  Proc.  §  1836).  The  law 
recognizes  no  grounds  for  giving  costs  against  exec- 
utors in  an  action  against  them,  except  those  men- 
tioned in  this  section  of  the  Code.     {Fort  v.  Gooding, 
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9  Barb.  388;  Van  Yleck  v.  Burroughs,  6  Barb.  341).  To 
entitle  the  plaintiff  to  costs  in  such  an  action,  it  must 
appear  that  his  claim  was  presented;  and  in  addition  to 
that,  either  that  the  payment  was  unreasonably  neglected 
or  resisted,  or  that  the  executor  refused  to  refer.  {Hor- 
ton  V.  Brown,  29  Hun,  654;  Bullock  v.  Bogardus,  1  Den. 
276).  If  the  claim  is  not  presented  within  the  time  lim- 
ited by  the  statute  authorizing  the  giving  of  notice  to  pre- 
sent claims,  the  plaintiff  is  not  entitled  to  costs,  although 
the  judge  certifies  that  it  was  unreasonably  resisted 
{ClarTcson  v.  Boot,  18  Abb.  N.  C.  462);  and  this,  although 
the  plaintiff  had  no  demand  against  the  estate  until  the 
statutory  time  to  present  claims  had  expired.  {Bradley 
V.  Burwell,  3  Den.  261).  The  claim  may  be  presented  to 
the  executor  at  any  time  after  he  is  qualified  [Brinker 
V.  Loomis,  43  Hun,  247);  and  if  once  presented  and  re- 
jected, although  before  the  publication  of  the  notice  for 
claims,  it  need  not  be  again  presented  after,  or  during  the 
publication.  {Field  v.  Meld,  77  JS".  Y.  294).  The  claim 
presented  must  be  substantially  the  one  upon  which  the 
recovery  is  had.  {Wallace  v.  MarTcham,  1  Den.  671). 
If  a  detailed  statement  of  the  claim  is  presented,  it  is 
sufficient,  although  the  claim  sued  on,  is  for  a  less 
amount.  {Carter  v.  BecTtwitTi,  104  N.  Y,  236). 
Where  a  claim  was  presented  to  the  attorney  for 
the  executor,  but  was  rejected  by  the  executor, 
who  refused  to  refer,  the  executor  recognized  the  pre- 
sentation, and  the  plaintiff  is  entitled  to  costs  upon  a 
recovery.  {Wilkinsons.  Littlewood,  QlHow.Vv.  Al^. 
A  refusal  to  arbitrate  the  claim,  is  not  equivalent  to  a  re- 
fusal to  refer,  so  as  to  entitle  the  plaintiff  to  the  costs 
upon  a  recovery.  {Swift  v.  Blair,  12  Wend.  278).  The 
mere  fact  that  the  executor  rejects  the  claim,  does 
not  establish,  that  he  refuses  to  refer  it.  If,  when 
the  claim  is  rejected,  the  creditor  desires  a  reference,, 
he  must  propose  it;  the  executor  cannot  be  said  to- 
refuse  to  refer,  until  the  creditor  manifests  his  desire 
for  a  reference.  {Proude  v.  Whiton,  15  How.  Pr. 
304).  The  offer  to  refer  need  not  be  in  writing;, 
but  it  may  be  by  parol.  {Lanning  v.  Swarts,  9 
How.  Pr.  434).     If  the  executor  refuses  to  reply  to  a 
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proposition  for  a  reference  within  a  reasonable  time,  it 
is  equivalent  to  a  refusal  to  refer  {Proude  v.  Whiton, 
supra);  but  an  executor  may  take  time  to  confer  with 
his  co-executor  {Knapp  v.  Curtiss,  6  Hill,  386);  and  to 
examine  into  the  justice  of  the  claim,  and  take  counsel 
upon  it.  {Stephenson  v.  Clark,  12  How.  Pr.  282.)  As 
to  what  constitutes  an  unreasonable  neglect,  or  an  un- 
reasonable resistance  of  a  claim,  each  case  must  stand 
upon  its  own  facts.  Where  a  claim  is  largely  reduced, 
it  cannot  be  said  to  be  unreasonably  resisted.  {Woodin 
V.  Bagley,  13  Wend.  453;  Pursell  v.  Fry,  19  Hun,  593). 
Where  the  transactions  on  which  the  claim  was  based, 
were  complicated,  and  the  administrator  was  ignorant  of 
them,  and  supposed  a  counterclaim  to  exist,  and  in  fact 
did  reduce  the  claim;  it  was  held  that  it  was  not  unreas- 
onably resisted,  and  the  order  charging  the  admistrator 
with  costs,  was  reversed.  {Johnson  v.  Myers,  103  N.  Y. 
666).  Where  the  administrator  supposed  that  there  was 
a  defense,  and  thereupon  set  it  up,  but  upon  the  trial 
was  unable  to  procure  the  witnesses  to  establish  it,  he  was 
not  charged  with  costs.  {Stephenson  v.  Clark,  12  How. 
Pr.  282).  Where  the  claim  presented  to  the  administra- 
tor is  much  larger  than  that  presented  to  the  intestate, 
it  is  not  an  unreasonable  resistance  for  the  administrator 
to  litigate  the  claim.  {Harrison  v.  Ayers,  18  Hun,  336). 
The  prevailing  party  is  entitled  to  disbursements  as  of 
right,  although  costs  are  refused  to  him.  {Larhins  v. 
Maxon,  103  N.  Y.  680).  The  referee  before  whom  an 
action  is  tried,  cannot  award  costs;  that  can  only  be 
done  by  the  court  on  motion  after  the  trial.  {Bailey  v. 
Bergen,  5  Hun,  555).  The  motion  must  be  made  upon 
notice;  and  the  facts  showing  the  right  to  costs  should, 
be  stated  fuUy  in  the  alfidavits.  {Morgan  v.  Skidmore,  3 
Abb.  N.  C.  92.)  If  there  has  been  a  reference  under  the 
statute,  the  motion  papers  must  be  accompanied  with  a 
certificate  of  the  referee,  that  the  claim  was  unreason- 
ably resisted,  or  that  payment  was  unreasonably  neg- 
lected ( Wray  v.  Holliday,  3  Law  Bull.  99).  If  an  exec- 
utor refuses  to  refer,  and  an  action  is  brought,  and  the 
action  is  referred  by  the  court,  a  certificate  of  the  referee 
that  the  executor  refused  to  refer,  under  the  statute  is 
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conclusive  on  the  court,  where  that  question  arose  upon 
the  trial.  {Ely  v.  Taylor,  42  Hun,  205).  The  require- 
ments of  the  certificate  will  be  stated  in  a  subsequent 
article. 

If  costs  are  included  in  a  judgment  without  leave  of 
the  court,  they  will  usually  be  stricken  out.  {Snyder  v. 
Young,  4  How.  Pr.  217).  But  where  the  right  to  them 
is  clearly  established  a  judgment  will  not  be  set  aside 
merely  because  costs  were  included  in  it,  without  an 
order.     {Hees  v.  Nellis,  65  Barb.  440). 

Sec.  5.  Costs  ivhere  the  cause  of  action  is  transferred,  or  where 
a  third  person  is  interested. 

Where  an  action  is  brought  in  the  name  of  another,  by 
a  tranferee  of  the  cause  of  action,  or  by  any  other  per- 
son, who  is  beneficially  interested  therein;  or  where, 
after  the  commencement  of  an  action,  the  cause  of  action 
becomes,  by  transfer,  or  otherwise,  the  property  of  a 
person,  not  a  party  to  the  action;  the  transferee  or  other 
person  interested,  is  liable  for  costs,  in  the  like  cases, 
and  to  the  same  extent,  as  if  he  was  the  plaintiff";  and, 
where  costs  are  awarded  against  the  plaintiff,  the  court 
may,  by  order,  direct  the  person  so  liable,  to  pay  them. 
Except  in  a  case  where  he  could  not  have  been  lawfully 
directed  to  pay  the  costs,  personally  if  he  had  been  a 
party,  as  prescribed  in  section  thirty-two  hundred  and 
forty-six  of  the  Code,  his  disobedience  to  the  order 
is  a  contempt  of  court.  But  this  section  does  not  apply 
to  a  case,  where  the  person  so  beneficially  interested,  is 
the  attorney  or  counsel  for  the  plaintiff,  if  his  only  bene- 
ficial interests  consists  of  a  right  to  a  portion  of  the  sum 
or  property  recovered,  as  compensation  for  his  services 
in  the  action.     (Co.  Civ,  Proc.  §  3247). 

This  section  does  not  apply  to  an  action  brought  in  the 
name  of  a  sheriff  or  of  a  receiver,  although  third  parties 
are  interested  in  the  recovery;  unless  the  action  is  brought 
at  the  suggestion  or  request  of  snch  parties,  and  con- 
ducted by  them;  and  unless  that  fact  exists,  the  judg- 
ment creditors  will  not  be  required  to  pay  costs  in  such 
an  action.  {Cutter  v.  Reilly,  5  Robt.  633).  A  person 
will  be  held  liable  under  this  section,  who  is  interested 
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in  the  result  of  the  action  as  mortgagee  or  cestui  que 
trust,  and  who  prosecutes  the  suit  in  the  name  of  another. 
( Whitney  v.  Cooper,  1  Hill,  629).  The  beneficial  interest 
within  this  section,  includes  every  such  interest  as  the 
court  would  protect  against  a  nominal  party.  (Id).  A 
person  to  whom  a  judgment  is  to  be  paid,  if  a  recovery 
is  had,  is  not  liable,  however,  where  the  suit  is  prose- 
cuted without  his  knowlenge  or  consent.  {^Elliott  v. 
Lewicky,  £1  Super.  51).  An  assignee  for  the  benefit  of 
creditors,  is  not  liable  for  the  costs  of  a  suit  pending  at 
the  time  of  the  assignment;  unless  he  is  in  some  way  in- 
strumental in  carrying  it  on.  {Taylor  v.  Bolmer,  2  Den. 
193).  A  purchaser  of  a  claim  who  assigns  it,  is  not  li- 
able for  the  costs  of  an  action  brought  by  his  assignee 
upon  the  claim  in  the  name  of  the  original  owner,  al 
though  the  second  assignment  is  void.  {Bradley  v.  Van 
Buren,  22  Wkly.  Dig.  568).  The  bringing  of  the  suit 
within  this  section,  may  be  done  by  retaining  an  attorney 
for  that  purpose,  either  alone,  or  in  conjunction  with 
others,  or  recognizing  a  retainer  made  by  an  assumed 
agent,  or  engaging  to  defray  the  expenses  of  the  nominal 
plaintiff.     ( Whitney  v.  Cooper,  1  Hill,  629). 

Where  the  action  is  brought  in  the  name  of  another, 
for  the  direct  benefit  of  the  promoter,  and  the  relief  is 
framed  so  as  to  give  him  the  fruits  of  any  judgment 
which  m^ay  be  had,  the  case  is  within  the  statute;  and 
the  party  benficially  interested  will  be  liable.  {Slauson 
V.  Watkins,  95  N".  Y.  369).  A  creditor  who  procures  a 
receiver  to  sue,  and  conducts  the  suit  for  his  own  benefit, 
will  be  liable  under  this  section  (  Ward  v.  Boy,  69  N.  Y. 
96);  but  he  will  not  be  liable  if  the  receiver  sues  without 
his  request  or  direction,  although  the  recovery  inures  to 
his  benefit.  {McHarg  v.  Donelly,  27  Barb.  100;  Cutter 
V.  Beilly,  5  Eobt.  633).  Where  the  consideration  of  the 
assignment  is  that  the  assignee  shall  sue  and  retain  part 
of  the  recovery  for  his  collection  and  return  the  balance 
to  the  assignor,  the  latter  was  properly  chargeable  with 
costs.  {Matter  of  Tyng,  11  Wkly.  Dig.  234;  Mercer  on  v. 
Fowler,  46  Super.  351).  The  assignor  will  not  be  released 
in  such  a  case,  although  the  agreement  is  held  to  be  illegal. 
{Matter  of  Tyng,  supra).     The  decision  of  the  trial  court 
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dissmissing  the  complaint,  because  the  plaintiff  is  not 
the  real  party  in  interest,  establishes  that  the  pretended 
assignor  has  a  beneficial  interest,  for  the  purpose  of 
charging  him  with  costs  of  the  action.  {Matter  of  Tyng, 
supra).  One  who  sues  for  a  penalty  under  the  excise 
law,  in  the  name  of  the  overseer  of  the  poor,  without 
first  making  a  complaint,  will  be  liable  for  costs  under 
this  section.  {Jobbitt  v.  Giles,  22  Hun,  274).  Where  a 
cause  of  action  is  assigned  pending  a  suit,  the  test 
whether  or  not  the  assignee  is  liable,  is  whether  he 
would  have  been  liable  if  he  had  brought  the  action  in 
his  own  name.  {Conger  v.  Hudson  B.  R.  R.  Co.  7  Abb. 
Pr.  255).  One  who  takes  an  absolute  assignment  of  a 
pending  suit,  is  liable,  whether  he  takes  any  part  in  the 
prosecution  or  not.  {Matter  of  Bowling,  52  N.  Y.  658). 
But  if  he  takes  the  assignment  of  the  claim,  only  as  col- 
lateral security,  he  does  not  thereby  become  liable  for 
costs  of  the  prosecution.  {Peck  v.  YorTcs,  75  N.  Y.,  421). 
If  he  has  become  liable,  he  is  liable  for  all  the  costs, 
both  those  accruing,  before  as  well  as  after  the  assign- 
ment. {Genet  v.  Davenport,  68  N.  Y.  607).  Where  the 
action  is  brought  by  a  grantee,  in  the  name  of  his  gran- 
tor, because  the  conveyance  under  which  he  claims  is 
void  for  the  reason  that  the  property  conveyed  was  held 
adversely  to  the  grantor,  the  defendant  is  not  entitled 
to  costs  against  the  nominal  plaintiff;  but  if  he  becomes 
entitled  to  costs;  an  application  must  be  made  under  sec- 
tion thirty-two  hundred  and  forty-seven  of  the  Code, 
for  them;  and  the  nominal  plaintiff  maybe  compelled 
to  pay  them  as  prescribed  in  that  section.  (Co.  Civ. 
Proc.  §  1501). 

The  provision  of  the  Code  in  respect  to  liability  for 
costs,  of  persons  not  parties,  is  broader  than  the  former 
practice  of  the  courts,  or  the  corresponding  provision  of 
the  Revised  Statutes.  It  embraces  in  its  language,  the 
case  of  one  d'efending  an  action  in  the  name  of  the  de- 
fendant on  the  record,  and  of  the  respondent  on  appeal; 
whereas  the  former  law  was  limited  to  one  prosecuting 
in  the  name  of  the  plaintiff  under  such  circumstances. 
(WolcottY.  Holcomb,  31  N.  Y.  125).  Where  a  person, 
not  a  defendant  on  the  record,  to  whom  the  statute  gives 
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the  opportunity  of  defending,  avails  himself  of  the  op- 
portunity, by  defending  in  the  name  of  the  party  sued, 
he  is  liable  for  costs,  in  case  of  the  failure  of  the  defense, 
no  matter  what  the  form  or  nature  of  the  action  may  be; 
provided  the  costs  cannot  be  collected  of  the  defendant 
of  record.  But  the  only  legal  evidence  of  the  fact  that 
the  costs  cannot  be  collected  of  the  defendant  of  record, 
is  the  return  of  an  execution  unsatisfied.  {Perrigo  v. 
Dowdall,  25  Hun,  234). 

The  proceeding  to  charge  a  party  with  costs  under  this 
section,  is  by  a  motion  at  special  term,  which  must  be 
made  upon  notice;  the  motion  should  not  be  made  dur- 
ing the  pendency  of  an  appeal,  nor  until  the  action  is 
finally  disposed  of.  {Slauson  v.  WatMns,  46  Super. 
172).  The  facts  establishing  the  liability  of  the  party 
against  whom  costs  are  sought  to  be  charged,  should  be 
shown  by  affidavit;  and  the  party  against  whom  the 
motion  is  made,  may  show  by  affidavit  the  true  nature 
of  his  interest,  although  it  contradicts  an  absolute 
assignment.  ( Whitney  v.  Cooper,  1  Hill,  629).  Where 
after  the  order  is  made,  the  party  against  whom  it  is 
made,  refuses  to  obey  it,  the  proper  writ  to  be  issued 
against  him  is  not  an  execution  against  the  person,  but 
a  bailable  attachment,  returnable  before  the  court,  so 
that  it  may  determine  his  ability  to  pay,  or  whether  or 
not  his  refusal  was  wrongful.  He  can  only  be  compelled 
to  pay,  where  it  appears  that  he  has  property  out  of 
which  the  costs  might  be  collected.  {Morrison  v.  Lester, 
15  Hun,  538).  The  order  charging  a  party  with  costs 
Tinder  this  section  is  appeable  to  the  court  of  appeals. 
{Giles  V.  Halbert,  12  N.  Y.  32). 

Sec.  6.  Costs  against  an  infant  plaintiff. 

Where  costs  are  awarded  against  an  infant  plaintiff, 
they  may  be  collected,  by  execution  or  otherwise,  from 
his  guardian  ad  litdm,  in  like  manner  as  if  the  latter  was 
the  plaintiff.     (Co.  Civ.  Proc.  §  3249). 

The  right  to  costs  under  this  section  is  not  a  matter  of 
discretion;  but  the  guardian  is  absolutely  liable.  {Lin- 
ner  v.  Orouse,  61  Barb.  289).  Under  section  three  hun- 
dred and  sixteen  of  the  Code  of  Procedure,  the  judgment 


COSTS.  489 

was  entered  against  the  infant,  and  it  was  collected  by- 
attachment  against  the  guardian  ad  litem.  {Wice  v, 
Cont'l  F.  I.  Co.  8  Daly,  70;  Sclioen  y.Schles singer,  7  Abb. 
N.  C.  399).  The  Code  of  Civil  Procedure  does  not  seem 
to  have  changed  the  rule  in  this  regard;  the  only  change 
made  by  it,  is  the  substitution  of  the  execution  for  the 
attachment.  INo  demand  from  the  guardian  is  necessary 
before  the  issue  of  the  execution.  {Sclioen  v.  Schles- 
singer,  supra).  If,  pending  an  action,  one  guardian  ad 
litem  is  removed  and  a  new  one  appointed,  the  one  ap- 
pointed is  liable  for  all  the  costs  of  the  action,  both 
those  which  have  accrued,  and  those  which  accrue  sub- 
sequently. {Wol/ord  V.  Oakley,  1  Sheldon,  261).  An 
appeal  by  an  infant  will  not  be  stayed  for  non-payment 
of  costs  by  an  insolvent  guardian,  where  the  question  of 
the  responsibility  of  the  guardian  was  not  raised  at  the 
time  of  his  appointment.  ( Wice^.  Continental  Ins.  Co  , 
7  Daly,  258).  Where  an  infant  began  a  suit,  and  a 
guardian  was  appointed,  but  afterwards  the  infant  at- 
tains his  majority,  and  assumes  control  of  the  suit,  the 
guardian  is  not  liable  for  the  costs  of  the  action.  {8par- 
mann  v.  Keim,  6  Abb.  N.  C.  363). 

ARTICLE  VII. 

COSTS   WHERE  AN    OFEER   OP    JUDGMENT    HAS    BEEN" 

MADE. 

The  provisions  of  the  Code  with  regard  to  an  offer  of 
judgment  are  to  be  found  in  vol.  I,  p.  626  and  the  follow- 
ing pages;  and  in  those  pages  will  also  be  found  the  rules 
of  the  Code  as  to  the  awarding  of  costs.  In  this  article 
it  is  intended  to  state  simply  the  decisions  which  have 
been  made  upon  that  subject.  An  offer  to  allow  judg- 
ment to  be  taken  with  costs  to  date,  is  not  sufficient  to 
prevent  the  plaintiff  from  recovering  full  costs  if  he  suc- 
ceeds in  the  action,  although  Ms  recovery  may  be  less 
than  the  amount  offered.  {Leslie  v.  Walrath,  45  Hun, 
18).  The  word  "costs"  used  in  such  an  offer,  will  be 
construed  to  include  disbursements.  (Id).  If  two  part- 
62 
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ners  are  sued,  and  one  offers  judgment  against  himself 
which  the  plaintiff  refuses  to  accept,  and  afterwards  re- 
covers a  judgment  for  the  same  amount  against  both,  the 
plaintiff  will  be  entitled  to  full  costs  of  the  action,  be- 
cause a  joint  judgment  is  more  favorable,  than  a  separate 
judgment  against  one  defendant.  {Bannerman  v.  QuacTc- 
enbush,  17  Abb.  N.  C.  103).  In  determining  whether  the 
judgment  recovered  is  more  favorable  than  the  offer,  in- 
terest on  the  amount  offered  from  the  time  of  the  offer  to 
the  recovery  of  judgment  can  be  added.  {Johnston  v. 
Gatlin,  57  N.  Y.  652).  In  an  action  to  foreclose  a  me- 
chanic's lien,  where  the  owner  serves  an  offer  of  judg- 
ment, and  the  amount  adjudged  is  less  than  the  offer,  the 
owner  is  not  chargeable  with  costs  after  the  offer,  although 
the  plaintiff  in  addition  to  the  foreclosure  of  his  lien 
recovered  a  personal  judgment  against  other  persons. 
{Lumbar d  v.  Syr.,  etc.,  H.  R.  Co.,  62  N.  Y.  290).  If  a 
more  favorable  judgment  is  not  obtained,  all  costs  after 
the  offer  are  to  be  taxed  against  tha  plaintiff;  but  the 
plaintiff  is  to  recover  costs  and  disbursements  to  the  date 
of  the  offer  {Magnin  v.  Dinsmore,  15  Abb.  Pr.  N.  S. 
331).  If  the  offer  is  not  accepted  and  the  plaintiff  recovers 
-a  judgment  for  a  larger  sum,  which  upon  appeal  defendant 
afterwards  reduces  to  a  smaller  sum  than  the  offer,  the  de- 
fendant is  entitled  to  costs  from  the  date  of  the  offer 
{Sturgis  v.  Spofford,  58  IST.  Y.  103);  but  he  will  not  be 
entitled  to  costs  in  such  a  case  as  that  where  the  offer  is 
insufficient.  {Penfield  v.  James,  56  IST.  Y.  659).  If  the 
defendant  has  set  up  a  counterclaim  before  he  makes  the 
offer,  the  offer  is  deemed  to  refer  to  it,  and  if  it  is  ac- 
cepted, it  operates  as  an  extinguishment  of  the  counter- 
claim, and  if  the  plaintiff  recovers  less  than  the  amount 
of  the  offer,  the  defendant  is  entitled  to  costs  {ScJmeider 
V.  Jacobi,  1  Duer,  694);  but  where  the  counterclaim  is 
served  after  the  offer,  and  the  plaintiff  defeats  it,  and  re- 
covers less  than  the  offer,  the  judgment  will  be  more 
favorable  than  the  offer  if  the  amount  recovered,  and  the 
amount  of  the  counterclaim  exceed  the  amount  offered. 
{TompTcins  v.  Ives,  36  N.  Y.  75).  If  the  action  is  upon 
contract  and  the  defendant  offers  judgment  for  less  than 
fifty  dollars  which  is  accepted,  the  defendant  is  entitled 
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to  costs.  {Johnson  v.  Sagar,  10  How.  Pr.  552).  Although 
an  offer  of  judgment  is  made  which  is  accepted,  if  the 
action  is  not  one  in  which  costs  would  be  allowed  against 
the  defendant,  without  a  special  order  of  the  court,  the 
•defendant  may  still  insist  that  the  plaintiff  apply  for 
costs  by  motion,  if  that  would  have  been  necessary  to  do 
when  no  offer  had  been  made.  {Howe  v.  Lloyd,  2  Lans. 
533).  Although  the  defendant  may  be  entitled  to  costs 
after  the  offer  he  cannot  have  an  additional  allowance. 
{M'Lees  v.  Avery,  i  How.  Pr.  441). 

ARTICLE  VIII. 

COSTS   OF  APPEAL. 

SECTION. 

1.  Costs  on  appeal  from  final  judgment. 

2.  Costs  on  appeal  from  interlocutory  judgment  or  order. 

3.  Costs  on  appeal  in  special  proceedings. 

Sec.  1.  Cost    on  appeal  f^om  final  judgment. 

StJB-DivsroN  1.— When  Allovv^ed  op  Course. 

The  previous  articles  of  this  chapter  do  not  affect  the 
the  recovery  of  costs  upon  appeal.  (Co.  Civ.  Proc.  § 
3237).  In  an  action  specified  in  section  thirty -two  hun- 
dred and  twenty-eight  of  the  Code,  the  respondent  is 
entitled  to  costs  on  the  affirmance,  and  the  appellant  on 
the  reversal,  of  the  judgment  appealed  from.  (Co.  Civ. 
Proc.  §  3238).  Under  the  Code  of  Procedure  there  was 
no  statutory  rule  as  to  costs  upon  appeal,  except  in 
cases  where  the  costs  were  in  the  discretion  of  the  court. 
While  that  act  was  in  force,  the  costs  upon  appeal  fol- 
lowed the  general  rule  which  was  prescribed  for  costs  in 
particular  actions.  The  Code  of  Civil  Procedure,  on  the 
contrary,  has  prescibed  rules  for  the  awarding  of  costs 
upon  appeal.  The  cases  in  which  costs  are  awarded,  of 
course,  upon  affirmance  or  reversal  of  an  appeal  from 
the  judgment,  are  the  same  as  those  in  which  costs  of 
the  final  judgment  go  to  one  party  or  the  other,  as  a 
matter  of  right,  and  are  specified  in  Article  II,  supra. 
The  provisions  of  the  Code  with  regard  to  the  awarding 
of  costs  upon  appeal,  apply  to  the  supreme  court,  a 
superior  city  court,  the  city  court  of   the  city  of  New 
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York  and  the  county  courts  (Co.  Civ.  Proc.  §  3347,  subds. 
4r-13);  and  it  is  not  important  whether  the  case  origi- 
nated in  those  courts  or  not;  the  rules  apply  as  well  ta 
cases  which  are  brought  into  any  of  those  courts  by  ap- 
peal, unless  rules  are  prescibed  elsewhere  in  the  Code, 
and  subdivision  thirteen  of  section  thirty-three  hun- 
dred and  forty-seven,  does  not  limit  the  application 
of  the  section  in  such  cases.  Where  an  action 
arising  in  justice's  court  has  been  brought  by  appeal 
to  the  general  term,  the  awarding  of  costs  upon  the 
appeal,  is  controlled  by  the  section  cited  above.  {Combs 
V.  Combs,  25  Hun,  279).  A  judgment  which  determines 
the  rights  of  the  parties  in  the  particular  action  is  a  final 
judgment  within  this  section,  although  it  may  not  finally 
determine  the  rights  of  the  parties  as  between  them- 
selves. {Gates  V.  Canfield,  2  Civ.  Pro.  E.  254;  reversed 
on  another  point,  28  Hun,  12).  An  appeal  from  a  judg- 
ment, entered  on  an  order  directing  judgment  for  the 
frivolousness  of  the  answer,  is  within  this  section. 
{Whitman  v.  Nicoll,  16  Abb.  Pr.  IST.  S.  329).  The  provis- 
sions  of  section  thirty-two  hundred  and  forty-five,  re- 
quiring the  presentation  of  the  claim  to  the  chief  fiscal 
officer  of  a  municipal  corporation  before  costs  can  b^ 
awarded  to  the  plaintiff  on  recovery,  do  not  apply  ta 
costs  upon  appeal.  ( Utica  Water  Wks.  Co.  v.  The  City 
of  Utica,  31  Hun,  426).  If  the  action  has  been  severed 
and  two  judgments  entered  and  two  appeals  taken; 
one  bill  of  costs  follows  each  appeal.  {Pratt  v.  Allen, 
19  How.  Pr.  450).  Where,  however,  there  were  two  ac- 
tions tried  together  as  one  and  there  is  biit  one  report 
and  one  judgment  and  one  appeal,  only  one  bill  of  costs 
will  be  allowed.  {King  v.  Brush,  5  Alb.  Law  J.  137). 
Where  plaintiff  and  defendant  each  appeal  and  the 
judgment  is  affirmed,  each  is  entitled  to  costs,  which,  un- 
less otherwise  ordered,  should  be  set  off.  {Board  of 
SupvWs  V.  Bristol,  58  How.  Pr.  3).  The  appellant  will 
not  be  relieved  from  payment  of  costs  upon  affirmance 
in  such  a  case,  because  he  argued  for  it,  and  only  took  an 
appeal  to  obtain  the  opinion  of  the  court.  (Id.)  Where 
both  parties  appeal  and  one  abandons  his  appeal,  and  the 
other  fails  in  it,  neither  should  have  costs  of  the  appeal. 
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{LeftwicTi  V.  Clinton,  4  Lans.  1Y6).  If  two  defendants 
appeal  and  the  judgment  is  affirmed  to  one  and  reversed 
to  the  other,  the  reversal  should  be  with  costs.  {Mont. 
Co.  Bank  v.  Albany  City  Bank,  7IN".  Y.  459).  Where  there 
is  but  one  set  of  papers  and  one  judgment,  only  one  bill 
of  costs  should  be  allowed  to  the  successful  party,  al- 
though there  are  several  appellants,  who  appeared  by  dif- 
ferent attorneys.  {Eterson  v.  Gehrman,  2  Abb.  Pr.  413). 
Where  several  defendants  have  appeared  and  answered 
jointly,  but  one  bill  of  costs  will  be  allowed  upon  the  re- 
versal of  the  judgment,  although  they  have  separate 
attorneys  upon  the  appeal.  ( Wilbur  v.  Wiltsey,  13  How. 
Pr.  506).  Where  exceptions  are  ordered  to  be  heard  at 
the  first  instance  at  the  general  term,  if  judgment  is 
there  ordered  for  the  party  who  obtained  a  verdict, 
although  for  a  less  amount  than  the  verdict  at  the  circuit, 
he  is  entitled  to  costs  at  the  general  term,  and  of  all  prior 
proceedings.  {Duff  v.  Wardell,  10  Abb.  Pr.  N.  S.  84). 
In  the  cases  provided  for  in  this  sub-division,  costs  on 
appeal  are  a  matter  of  right,  and  the  addition  to  the 
judgment  of  the  words  "with  costs"  or,  "without  costs" 
does  not  affect  the  right.  {Ayres  v.  Western  R.  R.  Corp. , 
49  N.  Y.  660;  Sprague  v.  Richards,  30  Hun,  246). 
Where  a  party  succeeds  at  the  circuit,  and  on  appeal  to 
the  general  term  the  judgment  is  reversed,  if  a  new 
trial  is  ordered  with  costs  to  the  party  succeeding  in  that 
court  to  abide  the  event,  and  on  appeal  to  the  court  of 
appeals  the  judgment  of  the  general  term  is  reversed 
and  that  of  the  circuit  is  affirmed,  the  successful  party 
is  entitled  to  full  costs  of  the  action.  {Murtha  v.  Curley, 
92  N.  Y.  359).  Usually,  while  it  may  be  assumed  that 
when  an  appellate  court  awards  costs  the  effect  is  to 
include  the  costs  of  that  court  only,  yet  if  it  assumes  to 
deal  with  the  whole  subject,  and  wipes  out  or  reverses 
the  judgment,  appealed  from,  with  costs,  that  includes 
the  costs  of  all  the  inferior  courts.  {Matter  of  Hood,  30 
Hun,  472).  This  rule  however,  applies  only  where  the 
costs  are  a  matter  of  right.  Where  they  are  discretion- 
ary, the  words,  "  with  costs,"  in  the  order  of  affirmance 
or  reversal,  means  only  costs  of  the  court  which  made 
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the  order.      {Matter  of   Water  Comrs.   of  Amsterdam,. 
104  N.  Y.  677). 

Sub-division  II. — When  discretionary. 

(a).  When  a  new  trial  is  directed.  Where  a  new  trial 
directed,  costs  may  be  awarded  to  either  party  absolutely 
or  to  abide  the  event,  in  the  discretion  of  the  court. 
(Co.  Civ.  Proc.  §  3238).  This  is  one  the  cases  provided 
for  in  section  three  hundred  and  six  of  the  Code  of  Pro- 
cedure. The  usual  order  in  such  cases  gives  costs  to 
abide  the  event,  or  costs  to  the  appellant  to  abide  the 
event.  Where  a  new  trial  is  granted  with  costs  to- 
abide  the  event,  the  order  has  been  construed 
by  the  court  of  appeals  to  mean,  that  the  respond- 
ent, if  finally  successful,  is  entitled  to  tax  costs  of 
the  appeal.  {First  Nat.  BTc.  v.  Fourth  Nat.  Bk.,  84  K 
Y.  469).  The  same  is  held  to  be  the  rule  in  the  Second 
Department  {Van  WycJcY.  Baiter,  11  Hun,  309);  and  in 
the  court  of  common  pleas  of  the  city  of  New  Y  ork. 
{Mott\.  The  Consumers  Ice  Co.,  8  Daly,  244).  It  was 
also  the  rule  before  the  Code  was  adopted.  {Koon  v. 
Thurman,  2  Hill,  357).  In  the  First  Department  the 
general  term  has  given  another  construction  to  an  order 
of  this  kind,  and  has  held  that  the  party  succeeding  on 
the  appeal  was  entitled  to  costs  if  he  succeeded  finally  in 
the  action,  and  not  otherwise,  and  that  the  party,  against 
whom  the  new  trial  was  ordered,  was  not  entitled  to  the 
costs  of  the  appeal  on  which  it  was  ordered,  although  he 
finally  succeeded  in  the  action.  {Durant  v.  Ahendroth, 
15  N.  Y.  S.  Kep.  342).  The  court  of  appeals  have  re- 
fused to  interfere  with  this  construction  of  the  general 
term  of  its  osvn  order,  holding  that  the  court  which 
made  it,  should  construe  its  own  order.  Where  costs 
are  given  to  the  appellant  to  abide  the  event,  he  is  en- 
titled to  costs  of  the  appeal,  only  if  he  succeeds  finally  in 
the  action,  and  his  adversary  is  not  entitled  to  costs  of 
the  appeal  in  any  event.  {Howell  v.  Van  Siclen,  4  Abb. 
N.  C.  1).  An  order  for  costs  made  in  these  words  ha& 
precisely  the  same  meaning,  as  the  General  Term  of  the 
First  Department  have  given  to  the  awarding  of  costs, 
generally  to  abide  the  event.     Where  costs  of  the  appeal 
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are  awarded  to  abide  the  event,  the  event  on  which  they 
depend  occurs  either  upon  a  final  Judgment  or  upon  dis- 
continuance, and  if  the  action  is  discontinued,  tlie  de- 
fendant will  be  entitled  to  such  costs.  ( Va7i  Wyck  v. 
Baker,  11  Hun,  309).  Where  the  plaintiff  is  entitled  tO' 
costs  of  course,  because  the  action  is  one  of  those  men- 
tioned in  section  thirty-two  hundred  and  twenty- 
eight,  if  he  recover  judgment  at  the  circuit,  which, 
is  reversed  at  the  General  Term  with  costs  to  the  appellant 
to  abide  the  event,  and  on  appeal  to  the  court  of  appeals; 
the  judgment  of  the  General  Term  is  reversed,  and 
that  of  the  circuit  affirmed,  the  plaintiff  is  entitled  to- 
costs  of  the  appeal  to  the  general  term  as  well  as  those 
to  the  court  of  appeals,  because  in  such  a  case  the  court 
has  no  discretion  with  regard  to  tha  costs,  and  the  law 
gives  it  absolutely  to  the  prevailing  party.  {Donovan  v. 
VandemarJc,  22  Hun,  307;  Murtlia  v.  Curley,  92 
N.  Y.  359). 

(&).  In  actions  where  costs  are  not  given  of  course. — 
In  all  such  actions,  costs  of  appeal  are  discretionary. 
(Co.  Civ.  Proc,  §  3238,  subd.  2).  The  actions  referred  to 
in  this  portion  of  the  section  are  the  same  as  those  men- 
tioned in  section  three  thousand  two  hundred  and  thirty, 
as  to  which,  see  Article  Y,  Sec.  II,  supra.  In  such 
actions  the  costs  upon  the  appeal  are  always  discretion- 
ary with  the  court.  {Chipman  v.  Montgomery,  63  JS".  Y. 
221).  Where  in  such  actions,  costs  of  appeal  are  given, 
it  always  means  costs  in  the  court,  only  which  makes  the 
order.  {Matter  of  Water  Corns,  of  Amsterdam,  104  IST.  Y. 
677);  and  where  costs  are  not  a  matter  of  right,  a  reversal 
of  the  judgment  or  order  by  the  court  of  appeals  with 
costs,  does  not  entitle  the  appellant  to  costs  of  the  court 
below.  {People  v.  N.  T.,  Lake  Erie  &  Western  R.  R. 
Co.,  47  Hun,  43).  If  the  party  who  is  successful  in  the 
court  of  appeals  has  been  unsuccessful  below,  and  final 
judgment  is  ordered  in  his  favor  in  the  court  of  appeals 
with  costs,  he  does  not  thereby  become  entitled  to  costs 
of  the  special  or  general  term,  but  he  must  apply  to  those 
courts  respectively  for  costs  of  them.  {Helck  v.  Rein- 
heimer,  14  N.  Y.  S.  Rep.  465).  In  cases  where  co'fets  of 
the  appeal  are  discretionary,  if  neither  prevails  entirely,, 
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neither  will  be  entitled  to  cosis  of  the  appeal.  ( Williams 
V.  Fitzhugh,  44  Barb.  321;  37  JST.  Y.  444;  Matter  of 
Scholle,  14  Hun,  14).  Where,  however,  a  mere  error  in 
computation  has  been  made  to  which  the  attention  of  the 
court  below  has  not  been  called,  and  which  requires  a 
formal  modification,  with  which  the  judgment  is  affirmed, 
the  respondent  will  not  be  deprived  of  costs  because  of 
the  modification  of  the  judgment.  {Clark  v.  Geery,  40 
Super.  227;  Fisher  v.  Bishop,  36  Hun,  112-115).  Where 
a  judgment  for  too  much  has  been  recovered,  but  the 
respondent  before  the  appeal  offers  to  permit  the  surplus 
to  be  deducted,  no  costs  will  be  given  to  the  appellant 
upon  the  modification.  (Kemple  v.  Darrow,  39  Super. 
447).  Where  a  party  was  induced  to  appeal  by  a  mis- 
take of  the  court,  by  which  he  was  misled,  he  will  not 
be  charged  with  costs  upon  the  af3firmance  of  the  judg- 
ment. (Matter  of  Water  Comrs.,  104  N.  Y.  677).  If  a 
respondent,  might  have  had  the  appeal  dismissed 
on  motion,  with  motion  costs,  he  will  not  be  allowed  full 
costs,  if  he  procures  it  to  be  dismissed  at  the  hearing. 
( Williams  v.  Fitch,  ]  5  Barb.  654).  Where  several  re- 
spondents appear  separately  and  the  judgment  is 
affirmed,  but  one  bill  of  costs  can  be  taxed  against  the 
appellant.  ( Van  Gelder  v.  Van  Gelder,  84  N.  Y.  658). 
Where  costs  of  the  appeal  are  discretionary,  the  court  of 
appeals  cannot  review  the  exercise  of  the  discretion  of 
the  general  term  as  to  costs  of  the  appeal  to  that  court 
(  Van  Gelder  v.  Van  Gelder  supra). 

(c).  Where  final  judgment  is  affirmed  in  part  and  re- 
versed in  part.  Where  the  final  judgment  appealed 
from  is  affirmed  in  part  and  reversed  in  part,  costs  may 
be  awarded  in  the  discretion  of  the  court.  (Co.  Civ. 
Proc.  §  3238).  This  provision  of  the  Code  applies  to 
actions  which  are  mentioned  the  first  section  of  this 
article,  in  which  costs  upon  an  absolute  affirmance  of 
reversal  would  be  a  matter  of  course  to  the  successful 
party.  {Chipman  v.  Montgomery,  63  N.  Y.  221).  The 
discretion  in  such  cases  must  be  exercised  by  each  appel- 
late court  for  itself;  the  awarding  of  costs  in  each  court 
only  applies  to  the  court  which  modified  the  judgment, 
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and  does  not  affect  the  right  of  costs  in  any  other  court. 
{Sturgis  v.  Spofford,  58  N.  Y.  103). 

{d).  On  appeal  from  decree  of  surrogate's  court. — 
Upon  an  appeal  from  a  decree  of  the  surrogate's  court, 
the  appellate  court  may  award  to  the  successful  party 
the  costs  of  the  appeal;  or  it  may  direct  that  they  abide 
the  event  of  a  new  trial,  or  of  the  subsequent  proceed- 
ings in  the  surrogate's  court.  In  either  case,  the  costs 
may  be  made  payable  out  of  the  estate  or  fund,  or  per- 
sonally by  the  unsuccessful  party,  as  directed  by  the  ap- 
pellate court;  or,  if  such  a  direction  is  not  given,  as 
directed  by  the  surrogate.  (Co.  Civ.  Proc.  §  2589). 
Under  the  Revised  Statutes,  the  costs  on  appeal  from  a 
decree  of  surrogate's  court,  admitting  a  will  to  probate, 
or  denying  probate,  were  a  matter 'of  right  to  the  success- 
ful party.  (2  R.  S.  608,  sec.  96;  SJieridan  v.  Houghton, 
94  N.  Y.  643).  In  all  other  appeals  from  the  surrogate's 
court  the  awarding  of  costs  was  discretionary  with  the 
appellate  court.  {Lawrence  v.  Lindsey,  70  N.  Y.  566). 
The  rule  now  is  the  same  in  all  cases  of  appeals  from  the 
surrogate's  court,  and  is  governed  by  the  section  above 
quoted.  On  such  appeal  the  court  can  allow  costs  to  the 
successful  party  only.  {Matter  of  Wilson,  103  N.  Y. 
374).  When  awarded  they  must  be  at  the  same  rates  as 
on  appeal  from  a  judgment.  {Cole  v.  Terpenni7ig,  27  Hun, 
111).  But  a  surrogate  cannot  in  any  event  award  costs  of 
the  appeal;  his  power  is  limited  to  giving  directions  as 
to  their  payment,  if  the  appellate  court  does  not  do  so, 
{Schell  V.  Hewitt,  1  Dem.  249). 

Sec.  S.  On  appeal  from  interlocutory  judgment  or  order. 

Upon  an  appeal  from  an  interlocutory  judgment  or  an 
order,  in  an  action,  costs  are  in  the  discretion  of  the 
court,  and,  may  be  awarded  absolutely,  or  to  abide  the 
event,  except  as  follows: 

1.  Where  the  appeal  is  taken  from  an  order  granting 
or  refusing  a  new  trial,  and  the  decision  upon  the  appeal 
refuses  a  new  trial,  the  respondent  is  entitled,  of  course, 
to  the  costs  of  the  appeal, 

2.  Where  an  appeal  is  taken  from  an  order  refusing  a 

63 
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new  trial,  and  an  appeal  is  also  taken  from  the  judgment 
rendered  upon  the  trial,  neither  party  is  entitled  to  the 
costs  of  the  appeal  from  the  order.  (Co.  Civ.  Proc.  § 
3239).  In  deciding  whether  or  not  costs  shall  be  granted 
upon  an  appeal  from  an  interlocutory  judgment  under 
this  section,  the  court  will  have  regard  to  the  same  con- 
siderations, as  upon  appeal  from  final  judgment,  when  the 
costs  are  discretionary.  Upon  an  appeal  from  an  order, 
costs  are  usually  given  upon  the  absolute  afiirmance  or 
reversal  of  it.  {Purchase  v.  Bellows,  16  Abb.  Pr.  105);. 
but  where  the  question  is  new  or  unsettled,  costs  will  not 
usually  be  allowed  {Hesse  v.  Briggs,  45  Super.  417; 
Matter  of  SUngerland,  36  Hun,  575).  If  the  appeal  is 
only  from  one  order,  only  costs  of  one  appeal  will  be 
given;  although  as  the  result  of  the  reversal  several  other 
orders  will  be  reversed.  {Stanton  v.  King,  76  IN".  Y.  585). 
The  award  of  costs  of  an  appeal  from  a  determination  of 
a  certiorari  to  reviaw  an  assessment  is  governed  by 
this  section,  not  by  section  thirty-two  hundred  and 
forty.  {People  v.  ComniWs.  of  Taxes,  101  N.  Y.  651; 
People  V.  Carter,  46  Hun,  444).  Where  an  appeal  is 
taken  from  an  order  to  the  court  of  appeals,  the  costs 
upon  the  affirmance  or  reversal  are  the  full  costs  of  that 
court,  and  not  merely  ten  dollars  and  disbursements. 
{Brown  v.  Leigh,  52  IST.  Y.  78).  The  same  rule  applies 
upon  appeals  to  the  supreme  court  from  orders  of  the- 
county  court  ( Williams  v.  Murray,  32  How.  Pr.  187;  2 
Abb.  Pr.  N".  S.  292);  from  appeals  from  the  city  court  of 
New  York  to  the  court  of  common  pleas.  {Goodridge  v. 
Connor,  66  How.  Pr.  143).  Where  an  appeal  is  taken  ta 
the  supreme  court  from  an  order  made  in  special  pro- 
ceedings in  the  surrogate's  court,  the  costs  given  upon 
decision  of  the  appeal  are  the  same  as  upon  an  appeal 
from  an  order  made  in  the, supreme  court.  {Walsh  n. 
Van  Allen,  36  Hun,  629).  In  a  case  specified  in  sub- 
division two  of  the  section  quoted  above,  where  an  ap- 
peal has  been  taken  from  a  judgment,  and  also  from  ani 
order  denying  a  new  trial,  and  both  are  affirmed  and 
costs  of  the  appeal  from  judgment  have  been  given,  the 
court  has  no  power  to  give  costs  of  the  appeal  from  the 
order  also.     {Spms  v.  Mayor,  &c.,  105  N.  Y.  153).     The- 
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case  of  Keeler  v.  Barretffs  Dyeing  Estab.  (18  Abb.  N". 
C.  459)  is  not  the  law. 

Sec.  3.  On  appeal  Srova.  special  proceedings. 

Costs  on  appeal  in  special  proceedings  are  governed  by 
section  thirty-two  hundred  and  forty  of  the  Code  which 
has  been  quoted  above.  When  allowed  they  are  at  the 
same  rate  as  upon  an  appeal  from  a  judgment  in  an 
action.     {People  v.  City  Bank,  96  N.  Y.  32). 

ARTICLE  IX. 
Costs  in    county   court   on   appeal  from  justice's 

COURT. 

SECTION. 

1.  Where  appeal  is  on  questions  of  law  only. 
3    Where  new  trial  is  had  in  county  court. 

Sec.  1 .  Where  appeal  is  on  questions  of  la-nr  only. 

Upon  an  appeal  to  the  county  court  on  questions  of 
law  only,  the  award  of  costs,  is  regulated  as  follows: 

1.  If  the  appeal  is  dismissed,  because  neither  party 
brings  it  to  a  hearing  as  prescribed  in  this  article,  costs 
shall  not  be  awarded  to  either  party. 

2.  If  the  judgment  is  reversed  for  an  error  in  fact, 
not  affecting  the  merits;  or  if  a  new  trial  is  directed, 
before  tjie  same  or  another  justice;  the  costs  of  the 
appeal  are  in  the  discretion  of  the  appellate  court, 

3.  If  the  judgment  is  affirmed,  costs  must  be  awarded 
to  the  respondent. 

4.  If  the  judgment  is  reversed,  costs  must  be  awarded 
to  the  appellant. 

5.  If  the  judgment  is  affirmed  only  in  part,  the  costs, 
or  such  a  part  thereof,  as  to  the  appellate  court  seems 
just,  not  exceeding  ten  dollars,  besides  disbursements, 
may  be  awarded  to  either  party.   (Co.  Civ.  Proc.  §  3066). 

If  the  judgment  is  absolutely  affirmed  or  reversed  for 
error  of  law,  the  appellate  court  cannot  refuse  costs  to 
the  successful  party.  ( Wood  v.  Brown,  6  Daly,  428), 
If  the  judgment  is  modified,  the  costs  of  the  appeal  are 
in  the  discretion  of  the  county  court  and  that  discretion 
cannot  be  reviewed  by  the  appellate  court.     (Compton  v. 
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L.  I.  B.  R.  Co.,  1 N.  Y.  S.  Eep.  554).  On  a  reversal  in  a 
county  court  the  appellant  is  entitled  to  tax  the  costs 
of  the  court  below  that  he  would  have  had,  if  the  proper 
judgment  had  been  rendered  by  that  court.  {Jacks  v. 
Darrin,  1  Abb.  Pr.  232).  Upon  an  appeal  to  the  county 
court  from  summary  proceedings  had  before  a  justice's 
court,  the  appellate  court  must  award  costs  upon  re- 
versal. {Harrison  v.  Swart,  34  Hun,  259).  If  the  I'e- 
versal  is  ordered  without  costs,  the  clerk  has  no  power 
to  tax  them.  If  the  order  is  not  proper,  it  must  be  cor- 
rected by  the  court.  {Chase  v.  Miser,  67  Barb.  441). 
Upon  such  an  appeal,  costs,  when  awarded,  must  be  as 
follows,  besides  disbursements: 

To  the  appellant,  upon  reversal,  thirty  dollars. 

To  the  respondent,  upon  affirmance,  twenty-five  dol- 
lars.    (Co.  Civ.  Proc.  §  3067.) 

Sec.  S*  Where  a,  aerw  trial  is  had  in  the  county  court. 

Upon  an  appeal  for  a  new  trial  in  the  county  court, 
from  a  judgment  for  a  sum  of  money  only,  either  party 
may,  within  fifteen  daj^s  after  service  of  the  notice  of  ap- 
peal, serve  upon  the  adverse  party,  or  upon  his  attorney, 
a  written  offer,  to  allow  judgment  to  be  rendered  in  tha 
appellate  court,  in  favor  of  either  party,  for  a  specified 
sum.  If  the  offer  is  not  accepted,  it  cannot  be  proved 
upon  the  trial.  If  the  party,  within  ten  days  after  ser- 
vice of  the  offer  upon  him,  serves  upon  the  party  mak- 
ing the  same,  or  upon  his  attorney,  written  notice  that  he 
accej)ts  the  offer,  he  must  file  it,  with  an  affidavit  of  ser- 
vice of  the  notice  of  acceptance^  with  the  clerk  of  the 
appellate  court,  who  thereupon  must  enter  judgment  ac- 
cordingly. Where  an  offer  is  made  as  above  provided, 
the  party  refusing  to  accept  the  same  shall  be  liable  for 
costs  of  the  appeal,  unless  the  recovery  shall  be  more  fa- 
vorable to  him  than  the  sum  offered.  If  neither  party 
make  an  offer,  as  provided  herein,  the  party  in  whose  fa- 
vor the  verdict,  report  or  decision  in  the  appellate  court 
is  given,  shall  be  entitled  to  recover  his  costs  upon  the 
appeal.     (Co.  Civ.  Proc.  §  3070). 

It  will  be  noticed  that,  as  this  section  now  stands,  it 
differs  from  the  Code  of  Procedure,   and  from  this  sec- 
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tion  also  as  it  stood  before  1885;  so,  that  tlie  offer  pro- 
vided for  may  be  made  by  either  party  and  not  simply 
by  the  respondent,  as  was  the  case  before  this  amend- 
ment. If  no  offer  is  made,  the  party  who  recovers  in  the 
county  court  is  entitled  to  costs  without  regard  to  the 
amount  of  his  verdict.  {Balcomv.  Terwilliger,  42  Hun, 
170;  Munson  v.  Curtis,  43  Hun,  214).  If  the  respond- 
ent makes  an  offer  which  is  not  acce]pt'?d,  and  then  he 
recovers  a  judgment  less  favorable  than  in  the  court  be- 
low, neither  party  is  entitled  to  costs.  The  Code  makes 
no  provision  for  such  a  case  as  this.  {Zoller  v.  Smith, 
45  Hun,  319).  If  an  offer  is  made  under  this  section, 
it  should  be  served  upon  the  attorney  if  there  is 
one  {Purvis  v.  Gray,  39  How.  Pr.  1);  otherwise  ib 
should  be  served  on  the  party.  The  statute  does  not  re- 
quire the  offer  to  be  served  upon  the  justice.  If  the 
offer  is  accepted,  the  acceptance  need  not  be  served  on 
the  justice.  In  determining  whether  or  not  the  judg- 
ment recovered  is  more  favorable  than  the  one  appealed 
from,  the  record  is  prima  facie  evidence,  and  it  is  con- 
clusive, unless  extrinsic  facts  which  affect  the  question 
are  shown  to  exist.  If  special  circumstances,  outside  the 
record,  entitle  either  party  to  costs,  he  must  show  them 
on  his  application  for  it.  {Earl  v.  Collins,  23  Wkly. 
Dig.  128).  In  comparing  the  two  recoveries,  the  second 
verdict  must  be  compared  with  the  first,  and  not  with 
the  first  increased  by  interest  to  the  time  of  recovery  of 
the  second.  {Kelly  v.  Bonesteel,  29  Hun,  546.)  If  on 
the  trial  in  the  county  court  the  jury  allow  interest  and 
compute  it  in  the  verdict,  it  must  be  deducted  in  making 
a  comparison  to  ascertain  whether  or  not  the  judgment 
is  more  favorable  than  that  in  the  court  below.  Whether 
or  not  interest  has  been  allowed,  and  the  amount  to  be 
deducted  because  of  it,  rnay  be  shown  by  affidavit. 
{Pike  V.  Johnson,  4T  N.  Y.'  1).  If  after  the  appeal  has 
been  taken,  the  answer  is  amended  by  setting  up  a  coun- 
terclaim, and  the  plaintiff  has  a  judgment  in  the  action, 
thereby  extinguishing  the  counterclaim,  the  amount  of 
the  counterclaim  should  be  considered  in  favor  of  the 
plaintiff  in  making  comparison.  {Tompkins  v.  Ives,  36 
N.  Y.  75;  Adolph  v.  De  Ceu,  45  Hun,   130).     The  costs 
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which  an  acceptance  of  the  offer  would  carry  upon  the 
entry  of  judgment  are  to  be  added  to  the  offer  in  com- 
paring the  judgments.  {Baldwin  v.  Brown,  37  How. 
Pr.  385.)  Sections  three  thousand  and  twenty-eight  and 
three  thousand  and  twenty-nine  do  not  apply  to  these 
appeals.     {Zoller  v.  Smith,  45  Hun,  319). 

AETICLE  X. 

THE  CERTIFICATE   FOR  COSTS. 

Where,  upon  the  trial  of  an  action,  the  title  to  real 
property  comes  in  question,  or  any  fact  appears,  whereby 
either  party  becomes  entitled  to  costs,  or  to  the  increased 
costs  specified  in  section  thirty-two  hundred  and  fifty- 
eight  of  this  act,  the  judge  presiding  at  the  trial,  or  the 
referee,  must,  upon  the  application  of  the  party  to  be 
benefited  thereby,  either  before  or  after  the  verdict,  re- 
port, or  decision  is  rendered,  make  a  certificate,  stating 
the  fact.  Such  a  certificate  is  the  only  competent  evi- 
dence, as  to  the  matter,  before  the  taxing  officer.  (Co. 
Civ.  Proc.  §  3248). 

This  provision  of  the  Code  has  no  application  where 
the  question  is  whether  the  plaintiflE  is  entitled  to  costs 
under  section  thirty-two  hundred  and  forty -five  of  the 
Code  of  Civil  Procedure,  as  the  non-presentation  of  a 
claim  under  that  section  is  not  a  defense  to  the  action, 
and  not  a  fact  involved  in  the  trial.  {Baine  v.  Tlie  City 
of  Rochester,  85  N.  Y.  623).  A  certificate  under  this 
section  is  required,  where  the  application  is  made  for 
costs  in  an  action  against  executors  or  administrators  in 
their  representative  capacity  (Co.  Civ.  Proc.  §  1836); 
where  in  such  an  action  it  is  conceded  on  the  trial  that 
the  defendants  refused  to  refer  the  claim  upon  presenta- 
tion, the  certificate  of  the  referee  as  to  that  fact  is  con- 
clusive {Ely  V.  Taylor,  42  Hun,  205);  if  the  motion  for 
costs  in  such  an  action  is  made  before  the  judge  who 
tried  the  case,  the  certificate  does  not  seem  to  be  neces- 
sary. {Parlihill  v.  Hillman,  12  How.  Pr.-  363).  In  an 
action  brought  in  justice's  court  and  discontinued  on  plea 
of  title,  the  certificate  is  necessay  to  show  that  the  title 
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to  real  estate  came  in  question  on  the  trial.  (Co  Civ. 
Proc.  §  3235).  It  is  also  necessary  in  an  action  where  m 
justice  of  the  peace  has  no  jurisdiction  because  the  ac- 
counts involved  exceed  four  hundred  dollars  (Co.  Civ. 
Proc.  §  2863,  subd.  4;  §  3228);  where  claim  is  made  for 
increase  of  costs  (Co.  Civ.  Proc.  §  3258);  to  show  good 
faith  to  relieve  a  school  officer  from  costs  (Co.  Civ.  Proc. 
§  3244).  Such  a  certificate  exempts  the  party  to  whom 
it  is  given  from  all  costs  during  the  subsequent  proceed- 
ings. ( Willey  v.  Shaver,  1  T.  &  C.  324).  In  an  applica- 
tion for  additional  allowance  (Co.  Civ.  Proc.  §  3254),  a 
certificate  of  the  referee  that  the  case  was  difficult  and 
extraordinary  is  not  necessary,  but  is  proper  to  present 
upon  the  motion,  although  it  is  not  conclusive  as  to  the 
facts  stated  in  it.  {Main  v.  Pope,  16  How.  Pr.  271; 
JSbwe  V.  Muir,  4  How.  Pr.  252).  Where  it  is  claimed 
that  the  title  to  real  estate  came  in  question  on  the  trial, 
if  there  is  no  certificate  of  that  fact,  the  court  will  as- 
sume that  it  did  not.  {Turner  v.  Yan  -Si'per,  43  How. 
Pr.  33).  In  cases  where  the  certificate  is  required  it  is 
conclusive  {Lillis  v.  G' Conner,  8  Hun,  280;  Ely  v.  Tay- 
lor, 42  Hun,  205);  but  the  court  may  on  motion  at  special 
term,  review  the  grounds  on  which  the  certificate  is 
granted,  and  vacate  it  if  it  is  not  waiTanted.  {Barney 
V  Keith,  6  Wend.  555;  Davis  v.  Williams,  13  Civ. 
Pro.  R.  138). 

ARTICLE  XI. 

SUMS    ALLOWED   AS  COSTS. 

SECTION. 

1.  To  the  plaintiff. 

3.  To  the  defendant. 

3.  To  either  party. 

4.  On  appeal  to  the  general  term. 

5.  On  appeal  to  the  court  of  appeals. 

6.  On  settlement. 

7   Right  to  tax  costs  which  have  been  imposed  upon  granting  a  favor. 

Sec.  1.  To  the  plaintiff. 

The  plaintiff  is  entitled  for  all  proceedings,  before 
notice  of  trial,  in  an  action  specified  in  section  four 
hundred  and  twenty  of  this  act,  fifteen  dollars;  in  every 
.other  action,  twenty -five  dollars. 
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For  each  additional  defendant  served  with  the  sum- 
mons, not  exceeding  ten,  two  dollars;  and  for  each 
necessary  defendant,  in  excess  of  that  number,  served 
with  the  summons,  one  dollar. 

For  procuring  the  appointment  of  a  guardian  or  guar- 
dians ad  litem,  for  one  or  more  defendants,  ten  dollars. 

For  procuring  an  injunction  order;  or,  in  the  city  court 
of  the  city  of  New  York,  an  order  of  arrest;  ten  dollars. 
(Co.  Civ.  Proc.§  3251,  subd.  1).  For  a  statement  of  the 
actions  specified  in  section  four  hundred  and  twenty,  see 
Yol.  1,  page  148. 

Whether  the  plainti£f  is  entitled  to  fifteen  or  twenty- 
five  dollars  under  the  provisions  of  this  sub-division, 
depends,  not  whether  the  pleadings  are  such  as  to  render 
an  application  to  the  court  necessary,  but  whether  the 
nature  of  the  action  is  such  that  the  judgment  might  be 
had  for  failure  to  answer^  without  application  to  the 
court.  ( Van  ValJcenburgh  v.  Van  ScTiaicTc,  8  How.  Pr. 
271;  Pardee  v.  ScTienck,  11  How.  Pr.  500).  These  costs, 
as  well  as  those  after  notice  and  before  trial,  spoken  of 
in  sub-division  three,  can  only  be  taxed  once,  however 
many  trials  of  the  action  there  may  be.  {Bank  of  Mobile 
V.  PTicenix  Ins.  Co.,  8  Civ.  Pro.  E.  212).  The  allowance 
for  additional  defendants  is  only  given  for  those  who 
were  necessarily  made  parties.  An  objection  that  any 
defendant  was  not  necessarily  made  a  party  can  be  taken 
upon  taxation  of  costs.  {Case  v.  Price,  17  How.  Pr.  348^ 
9  Abb.  Pr.  111).  Additional  defendants  may  be  charged 
for,  although  they  appear  by  attorneys  after  service  of 
summons.  {Schwinger  v.  Hickox,  1  Sheld.  377;  46  How. 
Pr.  114). 

Sec.  2.  To  the  defendant. 

The  defendant  for  all  proceedings  before  notice  of  trial 
is  entitled  to  tax  ten  dollars  except  as  otherwise  pre- 
scribed by  law.     (Co.  Civ.  Proc.  §  3251,  subd.  2). 

Sec.  3.  To  either  party. 

After  notice  and  before  trial.  Either  party  is  entitled 
for  all  proceedings  after  notice  and  before  trial,  except 
as  otherwise  prescribed,  fifteen  dollars.     (Co.  Civ.  Proc. 
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§  3251,  subd.  3).  The  fee  for  proceedings  after 
notice  and  before  trial  is  only  chargeable  where 
an  issue  has  been  joined  {Tully  v.  Eastburn,  1  Law- 
Bull.  74);  and  after  the  cause  has  been  actually 
noticed  for  trial.  {Morrison  v.  Ide,  4  How.  Pr. 
304),  Where  there  are  two  defendants,  one  of  whom 
puts  the  case  on  the  calendar  and  one  not,  the  one  who 
does  not  put  it  on  the  calendar  is  not  entitled  to  tax  this 
fee  on  dismissal  of  the  complaint.  {Tillspaugh  v.  Dick,  8 
How.  Pr.  33).  It  can  only  be  taxed  once  in  any  action, 
however  many  trials  there  may  be.  {Perry  v.  Livings- 
ton, 6  How.  Pr.  404;  Bank  of  Mobile  v.  Phoenix  Bank, 
8  Civ.  Pro.  R.  212). 

For  taking  depositions.  Either  party  is  entitled  for 
taking  depositions  of  a  witness  or  party  as  prescribed  in 
section  eight  hundred  and  seventy  and  eight  hundred 
and  seventy-one  or  eight  hundred  and  ninety -three,  ten 
doUars.  (Co.  Civ.  Proc.  §  3251,  subd.  3).  Either  party 
is  entitled  to  ten  dollars  for  each  witness  examined,  or 
for  each  deposition  taken,  and  the  fact  that  the  testi- 
mony is  not  read  does  not  deprive  the  party  of  the  right 
to  the  fee  for  taking  it.  {Marston  v.  Herbert,  60  How. 
Pr.  490;  S.  C,  Law  Bull.  33).  The  fee  for  taking  depo- 
sitions is  taxable;  for  attendance  to  take  the  deposition, 
although  upon  the  attendance  the  examination  is  waived. 
{Steiner  v  Ainsworth,  53  How.  Pr.  31).  A  fee  of  ten 
dollars  is  not  allowed  for  attendance  upon  examination 
of  a  party  unless  it  is  taken  by  order  of  the  court,  and 
not  where  it  is  taken  by  commissions.  {Newman  v. 
Greiff,  3  Civ.  Pro.  R.  362). 

For  Drawing  Interrogatories. — Either  party  is  en- 
titled for  drawing  interrogatories  to  be  annexed  to  a 
commission  or  to  letters  rogatory  issued  as  prescribed  in 
sections  eight  hundred  and  eighty-eight,  nine  hundred 
and  twelve,  nine  hundred  and  thirteen,  and  thirty-one 
hundred  and  seventy-one  of  the  Code,  ten  dollars.  (Co. 
Civ.  Pro.  §  3251,  subd.  3).  A  party  is  entitled  to  tax  only 
ten  dollars  for  all  interrogatories  annexed  to  one 
commission,  although  several  witnesses  are  examined, 
and  separate  interrogatories  are  administered  to 
64 
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<jach  witness.  {O'Brien  v.  Coml.  Fire  Ins.  Co.,  38 
Super.  4;  Johnson  v.  Chappell,  7  Daly,  43).  The  fee 
for  taking  depositions  or  for  drawing  interrogatories 
can  only  be  charged  once  in  each  case,  although 
the  depositions  may  be  used  on  two  trials.  {BanTc  of 
Mobile  V.  Phoenix  Bk.,  8  Civ.  Pro.  R.  212). 

For  Trial  of  Issue  of  Law. — Either  party  is  entitled 
for  the  trial  of  an  issue  of  law,  twenty  dollars.  (Co. 
Civ.  Pro.  §  3251,  subd.  3).  The  argument  of  a 
demurrer  is  a  trial  of  an  issue  of  law.  {Moulton  v. 
Beecher,  1  Abb.  N.  C.  193,  245).  Where  the  ]udge 
at  the  trial  reserves  questions  of  law  arising  on  a 
verdict  or  trial  for  further  consideration,  and  those 
questions  are  heard  at  special  term,  the  successful  party 
is  entitled  to  the  trial  fee  for  an  issue  of  law  for  hearing. 
{Waterbury  v.  Wesiervelt,  3  Sandf.  749).  The  submis- 
sion of  a  controversy  without  action,  is  a  trial  of  an  issue 
of  law  within  this  section.  {Nelson  v.  Mut.  Ins.  Co., 
3  Duer,  683).  Where  judgment  is  ordered  for  the  frivo- 
lousness  of  pleading  it  is  not  a  trial  and  only  motion 
costs  can  be  allowed.  (Co.  Civ.  Proc.  §  537).  This  sec- 
tion settles  a  matter  as  to  which  there  was  considerable 
conflict. 

For  trial  of  an  issue  of  fact. — Either  party  is  allowed 
for  the  trial  of  an  issue  of  fact,  thirty  dollars;  and  where 
the  trial  necessarily  occupies  more  than  two  days,  ten 
dollars  in  addition  thereto.  (Co.  Civ.  Pro.  §  3251,  subd. 
S).  Where  a  jury  is  empanelled  and  evidence  given 
and  nonsuit  is  ordered  at  close  of  the  plaintiff's  case, 
it  is  a  trial  of  an  issue  of  fact  withinthis  section. 
{Gates  V.  Canfield,  28  Hun,  12).  So  where  the  case 
js  on  the  calendar,  and  reached,  and  moved  and  the 
complaint  is  dismissed  by  default.  {Sutphen  v.  Lash, 
10  Hun,  120;  Shannon  v.  Brower,  2  Abb.  Pr.  377). 
Where  after  the  trial  is  begun,  the  plaintiff  is  allowed 
to  withdraw  a  juror  without  costs,  the  defendant,  if  he 
finally  succeeds  in  the  action,  may  tax  a  trial  fee  for 
that  trial.  {Mott  v.  Consumers  Ice  Co.,  8  Daly,  244). 
In  an  equity  case  where  an  issue  of  fact  has  been  referred 
and  decided  by  the  referee,  who  reserves  a  question  of 
Jaw,  a  trial  fee  of  an  issue  of  fact  may  be  taxed.     {Wig- 
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'gins  V.  ArJcenburgh,  4  Sandf.   688).     A  trial  fee  under 
this  section  is  only  allowed  where  issue  has  actually  joined 
{Matter  of  N.  Y.,  L.  &  W  R.  B.  Co.,  26  Hun,  592);  and 
where  it  is  disposed  of,  either  by  a  trial  or  upon  default 
when  the  case  is  reached  upon  the  calendar.     {Studwell 
V.  Baxter,  33  Hun,  331).     It  will  not  be  allowed  for  a 
hearing  before  commissioners  to  ascertain  the  damages 
for  land  taken  by  a  railroad  company  {Matter  of  N.  Y., 
Xi.  &  W.  B.  B.  Co.,  26  Hun,  592);  nor  in  proceedings  to 
obtain  surplus  moneys  {Dredgen  v.    Smith,  23  Wkly. 
Dig.  400).     A  trial  fee  will  not  be  allowed  where  the  ac- 
tion is  discontinued  before  it  is  moved,  although  it  was 
-on  the  calendar  and  about  to  be  called.     {Sutphen  v. 
Lash,  10  Hun,  120).     It  is  otherwise  if  the  case  is  actu- 
ally called  for  trial.     {Jones  v.  Case,  38  How.  Pr.  349). 
It  is  not  allowed,  where  the  case  is  referred  to  take  an 
account  or  ascertain  the  damages,  to  enable  the  court  to 
enter  Judgment.     {Taaks  r.  Schmidt,  25  How  Pr.  340). 
Where  a  trial  is  begun  and  a  jury  empanelled,  and  a 
witness  sworn,  and  the  court  of  its    own  motion  sus- 
pended the  proceeding  and  sent  the  case  to  a  referee,  it 
is  not  a  trial  of  an  issue  of  fact  for  which  a  fee  can  be 
taxed.     {Nat.  Bk.   of  Syracuse  v.  McKinstry,   2  Hun, 
443).     Where  judgment  is  ordered  on  account  of  frivo 
lousness  of  the  answer^  a  trial  fee  is  not  allowed.  Plaint- 
iff can  have  only  costs  of  the  motion.     {Bell  v.  Noah,  24 
How.  Pr.  4T8).     Where  the  trial  is  begun  on  one  day  and 
continued  through    the  next,    on  which    the    plaintiff 
rested,  and  on  the  morning  of  the  third  day  the  com- 
plaint was  dismissed,  ten  dollars  may  be  added  because 
the  trial  necessarily  occupied    more    than    two    days. 
{Mott  V.  Consumers  Ice  Co.,  8  Daly,  244).     Where  the 
<;ase  is  tried  and  summed  up  within  two  days,  the  fact  that 
^counsel  are  given  time  to  make  briefs,  does  not  warrant 
the  taxation  of  the  ten  dollars,  because  the  trial  occupies 
more  than  two  days.     {Evans  v.  Furguson,  10  Civ.  Pro. 
E.  57).     A  trial  fee  is  allowed  for  each  time  the  case  is 
tried  {Lafond  v.  Jetzkowitz,  17  Abb.  N.  C.  87);  although 
the  jury  disagree  {Hamilton  y.  Butler,  4:  Eobt.  654);  or 
although  the  judgment  for   the  first  trial   is  reversed 
{Howell  V.  Van  Siclen,  4  Abb.  N.    C.  1);  or  although  the 
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judge  on  the  first  trial  was  disqualified,  and  it  was  held 
to  be  a  mistrial.  {Cregin  v.  Brooklyn  Crosstown  B.  B. 
Co  ,  19  Hun,  349). 

For  onaking  and  serving  case. — Either  party  is  allowed 
for  making  and  serving  a  case,  twenty  dollars,  and  where 
the  case  necessarily  contains  more  than  fifty  folios,  ten 
dollars  in  addition  thereto.  (Co.  Civ.  Proc.  §  3251, 
subd.  3).  This  fee  is  only  allowed  where  a  case  is  actu- 
ally made;  printing  an  appeal  book  upon  demurrer  is  not 
a  case.  {Yict.  Webb  Print.  Co.  v.  Beecher,  4  Law 
Bull.  41). 

Making  and  serving  amendments. — Either  party  is  en- 
titled for  making  and  serving  amendments  to  a  case,  ten 
dollars.     (Co.  Civ.  Proc.  §  3251,  subd.  3). 

Upon  a  motion  for  a  new  trial  on  a  case. — Either 
party  is  allowed  for  a  motion  for  a  new  trial  upon  a  case 
or  upon  an  application  for  judgment  upon  a  special  ver- 
dict, the  same  sums  as  upon  an  appeal  as  prescribed  in 
section  four.  (Co.  Civ.  Proc.  §  3251,  subd.  3).  The  al- 
lowance for  a  motion  for  a  new  trial  upon  a  case  cannot 
be  taxed  where  the  motion  is  made  upon  the  minutes,  or 
for  surprise,  or  upon  the  ground  of  newly  discovered  evi- 
dence. {Hosley  v.  Colerick,  9  Civ.  Pro.  R.  43).  Where 
a  motion  for  a  new  trial  is  made  upon  a  case,  if  the 
court  allows  any  costs,  it  must  allow  the  sums  prescribed 
in  this  section.  It  cannot  award  the  sum  of  ten  dollars 
only.  {Wilcox  v.  Daggett,  15  Wkly.  Dig.  208).  But 
where  the  motion  is  made  on  a  case,  after  the  time  to 
appeal  has  expired,  the  court  has  no  power  to  hear  the 
motion,  and  it  can  only  give  ten  dollars  motion  costs  on 
denying  it.  {Forstman  v.  Schulting,  38  Hun,  482).  If 
a  re-argument  is  ordered  before  another  judge,  the  sue  - 
cessf  ul  party  may  tax  two  argument  fees.  {GuckenTieimer 
V.  Angevine,  16  Hun,  453).  Where  on  the  trial  of  an 
action  at  the  circuit,  the  court  submits  special  question* 
to  the  jury,  and  immediately  upon  rendition  of  the  ver- 
dict orders  judgment,  the  party  in  whose  favor  judgment 
is  ordered,  is  not  entitled  to  costs  for  an  application  for 
judgment.  {Kenney  v.  First  Nat.  Bank,  8  Civ.  Pro. 
R.  398. 

Upon  any  other  motion. — Upon  any  other  motion,  or 
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upon  a  reference  specified  in  section  thirty-two  liundred 
and  thirty-six  of  the  Code,  each  party  to  whom  costs  are 
awarded  is  entitled  to  a  sum  fixed  by  the  court  or  judge, 
not  exceeding  ten  dollars,  besides  necessary  disburse- 
ments for  printing  and  referee's  fees.  (Co.  Civ.  Proc. 
§  3251,  sub.  3). 

^¥here  a  new  trial  is  had. — Where  a  new  trial  is  had 
pursuant  to  the  order  granting  the  same,  the  successful 
party  is  entitled  for  all  proceedings  after  the  granting  of 
a  new  trial,  twenty-five  dollars.  (Co.  Civ.  Proc.  §  3251, 
subd.  3).  The  sum  provided  for  in  this  sub-division  is 
only  allowed  where  a  new  trial  is  had  by  order  of  the 
court  and  not  where  the  jury  disagree.  {Hamilton  v. 
Butler,  4  Robt.  654).  It  may  be  taxed  for  every  new 
trial  which  is  ordered,  no  matter  how  many  there  are. 
{Taber  v.  Van  Tassell,  4  Law  Bull.  30). 

Term  fees.— T!hQ  successful  party  is  entitled  to  term 
fees  as  follows:  For  one  term  of  the  city  court  of  the  city 
of  New  York,  at  which  the  cause  is  necessarily  on  the  cal- 
endar, and  for  each  term  of  the  circuit  court,  or  trial  term, 
or  special  term,  of  the  supreme  court,  a  superior  city 
court,  or  a  county  court,  not  exceeding  five,  at  which  the 
cause  is  necessarily  on  the  calendar,  excluding  the  term 
at  which  it  is  tried,  or  otherwise  finally  disposed  of;  ten 
dollars.  (Co.  Civ.  Proc.  §  3251,  subd.  3).  In  the  city 
court  of  New  York,  a  term  fee  is  allowed  pursuant  to  this 
sub-division,  if  the  case  is  on  the  general  calendar,  al- 
though it  is  not  on  the  day  calender.  {Flint  v.  Green, 
Daily  Reg.,  April  19,  1884).  No  right  to  a  term  fee  accrues 
•until  the  cause  is  at  issue.  {Livingston  v.  Vieille,  Mon- 
tagne  Zinc  Mining  Co.,  4  Duer,  681).  The  cause  is  said 
to  be  necessarily  on  the  calendar,  when  being  ready  for 
trial  it  is  put  there  by  the  party  who  has  noticed  it  {Sip- 
perly  v.  Warner,  9  How.  Pr.  332);  and  after  putting  it 
upon  the  calendar,  he  is  estopped  to  deny  that  it  was 
necessarily  there.  {Stanswood  v.  Benson,  2  Law  Bull. 
39).  An  appellant  who  puts  a  case  upon  a  calendar  is 
also  estopped  from  saying  that  it  is  not  necessarily  there, 
when  the  appeal  is  dismissed  for  the  reason  that  the  appeal 
would  not  lie.  {Eckerson  v.  ^oor,  4  How.  Pr.  361).  A 
cause  is  not  necessarily  on  the  calendar,  while  a  stay  of 
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proceedings  exists,  which  has  been  obtained  by  the  party 
who  does  not  pu  t  it  upon  the  calendar,  by  reason  of  which 
it  cannot  be  tried  {Shufelt  v.    Power,  13  How.  Pr.  89);. 
nor  when  the  action  has  been  discontinued,  although  af- 
ter notice  of  trial  has  been  served  {Drew  v.  Comstock, 
17  How.  Pr.  469);  nor  after  a  settlement,  although  it  was 
made  without  notice  to  the  attorneys  {Latham  v.  Bliss, 
13  How.  Pr.  416);  nor  after  the  cause  is  referred.   {Anon, 
1  Duer,  651).     A  cause  is  not  properly  on  the  calendar 
where  there  is  no  issue;  as  where  the  answer  interposed 
was  held  to  be  frivolous,  term  fees  were  not  allowed  to 
the  prevailing  party,  although  the  cause  had  been  on  the 
calendar  for  two  terms.    {Candee  v.  Ogilme,  5  Duer,  658). 
The  prevailing  party  is  entitled  to  the  term  fee,  although 
he  did  not  put  the  cause  on  the  calendar  or  notice  it  for 
trial.   {Vandeveer    v.    Warren,  11  Civ.    Pro.    R.    319). 
Term  fees   are  not   allowed  for  the  term  at  which  the 
cause  is  tried,  or  at  which  the  complaint  is  dismissed. 
{Place  V.  Butternuts  W.  &C.  Mfg.  Co.,  28 How.  Pr.  184). 
Term  fees  will  be  allowed  however,  where  the  cause  is 
referred,  for  the  term   at  which   the   order  of  reference 
was  entered,  if  the  cause  was  on  the  calendar  for  that 
term.     {Fisher  v.  Hunter,  15  How.   Pr.   156).     After  a 
cause  has  been  referred,  term  fees  are  not  allowed  for 
terms  at  which  it  might  have  been  on  the  calendar,  while 
the  case  was  pending  before  the  referee.     {Anon,  1  Duer, 
651).     Where  a  cause  was  reached  and  reserved  gener- 
ally by  consent  of  the  parties,  and  after  that  was  not 
tried,  or  where  it  is  stipulated  over  or  passed,  no  term 
fee  is  allowed  for  that  term  {Crawford  v.  Kelly,  10  Bosw. 
69Y);  nor  for  any  subsequent   term.     (Gen.    Rule,    39). 
Where  a  cause  is  set  down  for  a  day  certain  and  not 
reached  at  that  or  any  day  during  the  term,  a  term  fee- 
will  be  allowed  for  that  term.     {Ormshy  v.  Babcock,  4 
Duer,  680).     When  the  plaintiff  puts  a  cause  on  the  cal- 
endar, but  does  not  move  it  when  it  is  reached,    and 
allows  it  to  be  passed,  he  is  not  entitled  to  a  term  fee 
for  that  term.     {Carroll  v.  Walters,  10  Civ.   Pro.  R.  6). 
A  party  at  whose  request  the  cause  is  postponed  is  not 
allowed  a  term  fee  for  the  term  for  which  it  is  so  post- 
poned, although  he  finally  succeeds  in  the  action.     {Gay 
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V.  Seibold,  3  Civ.  Pro.  R.  169).  Where  a  cause  goes 
over  the  term  on  the  application  of  either  party  on  his 
payment  of  term  fees,  he  cannot  tax  a  fee  for  that  term 
if  finally  succeeds  in  the  action.  {Trustee  of  Penn  Yan 
V.  Tuell,  9  How.  Pr.  400).  Only  five  term  fees  are  al- 
lowed, although  new  trials  may  have  been  ordered,  no 
matter  how  many  terms  the  cause  may  be  upon  the  cal- 
endar {Hamilton  v.  Butler,  4  Robt.  654);  but  where  the 
parties  stipulate  that  the  costs  of  a  particular  term  shall 
abide  the  event,  the  successful  party  may  tax  a  term  fee 
for  that  term,  in  addition  to  the  five  term  fees  allowed 
by  statute.  {Emmons  v.  N.Y.  L.  E.  &  W  R.  B.  Co.,  17 
How.  Pr.  490).  A  terai  fee  is  allowed  where  a- 
motion  for  a  new  trial  has  been  made  and  the  cause 
is  put  upon  the  calendar  of  a  special  term  for 
the  hearing  of  that  motion.  Terms  fees  are  allowed  for 
each  it  is  so  on  the  calendar.  {Malam  v.  Simpson,  12  Abb. 
Pr.  225;  20  How.  Pr.  480).  A  term  fee  is  not  allowed- 
upon  an  appeal  from  an  order.  {Ennis  v.  Wilder,  14 
Wkly.  Dig.  211). 

Sec.  4.  Costs  on  appeal  to  the  general  term. 

Costs  are  allowed  to  either  party,  upon  an  appeal  to 
the  supreme  court,  from  an  inferior  court;  or  upon  an 
appeal  to  the  general  term  of  the  supreme  court,  or  of  a 
superior  city  court,  or  of  the  city  court  of  the  city  of 
New  York,  taken  from  an  interlocutory  or  final  judg- 
ment, or  from  an  order  granting  or  refusing  a  new  trial^ 
rendered  or  made  in  the  same  court,  or  in  a  circuit  court; 
or  upon  an  appeal  to  the  court  of  common  pleas  for  the 
city  and  county  of  New  York,  from  the  city  court  of  that 
city;  or  upon  an  application  to  a  general  term  for  a  new 
trial,  or  for  judgment  upon  a  verdict  rendered  subject  to 
the  opinion  of  the  court,  or  where  exceptions  are  ordered 
to  be  heard,  in  the  first  instance,  at  the  general  term. 

Before  argument,  twenty  dollars. 

For  argument,  forty  dollars. 

For  one  general  term  of  the  city  court  of  the  city  of 
New  York,  at  which  the  cause  is  necessarily  on  the  cal- 
endar; and  for  each  general  term,  not  exceeding  five,  of 
the  supreme  court,  or  of  a  superior  city  court,  at  which 
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the  cause  is  necessarily  on  the  calendar,  excluding  the 
term  at  which  it  is  argued,  or  otherwise  finally  disposed 
of;  ten  dollars.     (Co.  Civ.  Proc.  §  3251,  subd.  4). 

Upon  appeal  from  an  order  of  the  county  court  to  the 
general  term  of  the  supreme  court,  or  from  the  city 
court  of  New  York  to  the  general  term  of  the  court  of 
common  pleas,  the  successful  party  is  entitled  to  full 
costs  pursuant  to  this  subdivision,  and  not  simply  to 
motion  costs.  {Cusic  v.  Adams,  14  N.  Y.  S.  Rep.  281; 
Goodridge  v.  Connor,  66  How.  Pr.  143). 

Where  an  appeal  in  a  justice's  court  has  been  certified 
to  the  supreme  court,  and  is  heard  at  the  general  term, 
the  costs  of  the  successful  party  are  not  governed  by  this 
sub-division,  but  are  the  same  as  though  the  appeal  had 
been  heard  in  the  county  court.  {McLaughlin  v.  Smith, 
3  Hun,  250).  The  costs  upon  an  appeal  from  a  final  order 
in  special  proceedings  are  the  same  as  costs  upon  appeal 
from  a  judgment.  {People  v.  The  Supvrs.  of  Ulster,  65 
How.  Pr.  327).  The  costs,  however,  upon  appeals  from 
other  orders  in  special  proceedings,  are  only  ten  dollars 
and  disbursements  as  in  actions.  {Ranney  v.  Peyser,  3 
Law  Bull.  10).  Where  the  appeal  is  from  an  order  al. 
lowing  discontinuance  of  an  action,  only  motion  costs  are 
allowed.  {Pennell  v.  Wilson,  5  Robt.  674).  So  where 
an  appeal  from  a  judgment  is  dismissed  on  motion. 
{Bunseith  v.  Stark,  3  Law  Bull.  42).  Where  a  judg- 
ment and  order  denying  a  new  trial  are  both  appealed 
from,  and  the  court  upon  the  affirmance  of  the  judgment 
gives  costs,  it  has  no  power  to  give  costs  on  affirmance  of 
the  order.  {Syms  v.  Mayor,  etc.  105  N.  Y.  153).  The 
submission  of  an  appeal  upon  briefs,  although  without 
an  oral  hearing,  is  an  argument  within  this  section. 
{Malcolm  v.  Hamill,  65  How,  Pr.  506).  Where  a  re-argu- 
ment is  ordered,  the  successful  party  is  entitled  to  costs 
of  it.  {Sweet  v.  Chapman,  53  How.  Pr.  253).  The  argu- 
ment fee  is  not  allowed  where  the  appeal  is  withdrawn 
before  its  decision.    {Loseev.  Bullard,  54  How.  Pr.  319). 

Sec.  6.  On  appeal  to  the  court  of  appeals. 

Costs  are  allowed  to  either  party,  upon  an  appeal  to 
the  court  of  appeals: 
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Before  argument,  thirty  dollars. 

For  argument,  sixty  dollars. 

For  each  term,  not  exceeding  ten,  at  which  the  cause 
is  on  the  calendar,  excluding  the  term  at  which  it  is 
argued,  or  otherwise  finally  disposed  of,  ten  dollars. 

Where  a  judgment  is  affirmed  by  the  court  of  appeals, 
the  court  may,  in  its  discretion,  also  award  damages,  by 
way  of  costs,  for  the  delay,  not  exceeding  ten  per  cen- 
tum upon  the  amount  of  the  judgment;  or,  where  it 
was  rendered  upon  an  appeal;  upon  the  amount  of  the 
original  judgment.     (Co.  Civ.  Proc.  §  3251,  subd.  5). 

There  is  only  one  term  in  each  year  in  the  court  of 
appeals,  and  only  one  term  fee  is  allowed  for  each  year. 
( Whiteman  v.  Leslie,  1  Law  BuU.  50;  Palmer  v.  DeWitt, 
i2  How.  Pr.  466).  A  term  fee  upon  appeal  to  the  court 
of  appeals  is  not  phargeable  until  the  remittitur  is  filed 
in  that  court.  {Bef-  Prot.  Church  v.  Brown,  24  How. 
Pr.  89).  Full  costs  are  allowed  in  the  court  of  appeals 
both  upon  appeal  from  an  order  and  from  a  judgment. 
(Brown  v.  Leigh,  52  N.  Y.  78).  The  penalty  provided 
for  by  the  latter  part  of  this  section,  is  rarely,  if  ever, 
imposed. 

Sec.  7.  Costs  on  settlement. 

Where  an  action,  specified  in  section  thirty-two  hun- 
dred and  twenty-eight  of  the  Code,  is  settled  bef  ore  judg- 
ment, no  greater  sum  shall  be  demanded  as  costs,  than 
at  the  rates  prescribed  by  section  thirty-two  hundred 
and  fifty-one  of  the  Code.     (Co.  Civ.  Proc.  §  3260). 

Sec.  8.  The  right  to  tax  costs  which  have  been  imposed  as  a 
condition  on  granting  a  favor. 

Where  a  favor  has  been  granted  to  a  party  on  condi- 
tion of  payment  of  costs,  if  the  party  who  receives  the 
costs  finally  succeeds  in  the  action,  he  cannot  tax  them 
again  as  general  costs  of  the  action.  {Schmidt  v.  Mackie, 
9  Wkly.  Dig.  288;  Andrews  v.  Cross,  17  Abb.  N.  C.  92; 
Seymour  v.  Ashenden,  13  Civ.  Pro.  R.  255.)  The  case  of 
Cohu  V.  Husson  (13  Daly,  334),  which  is  apparently  to 
the  contrary,  is  not  authority,  because  it  adopts  the  con- 
struction which  had  been  put  by  the  city  court  of  New 
65 
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York  upon  its  own  order,  and  holds  that  the  construc- 
tion which  that  court  puts  upon  its  own  discretionary 
order,  cannot  be  reviewed  in  the  court  of  common  pleas. 
The  case  of  Havemeyer  v.  Havemeyer  (48  Super.  104), 
which  is  relied  upon  to  sustain  the  case  of  Cohu  v.  HUs- 
son,  does  not  do  so,  for  in  that  case  the  party  who  paid 
the  costs  for  having  leave  to  amend,  finally  succeeded  in 
the  action ;  and  in  such  a  case  it  has  been  held  that  he 
cannot  tax  them  against  his  adversary,  and  thus  recover 
them  back  again.  As,  however,  the  costs  in  such  a  case 
are  discretionary  with  the  court  that  gives  them,  it  can- 
not be  said,  that  there  is  any  general  rule  upon  the  sub- 
ject, for  the  court  of  appeals  has  held  that  each  court 
has  the  right  to  construe  its  own  discretionary  order  in 
its  own  way,  and  abandons  the  right  to  review  orders 
of  this  kind.  {Union  Trust  Co.  v.  Whiton,  78  N.  Y. 
491). 

ARTICLE  XII. 

ADDITIONAL     ALLOWANCES. 
SECTION - 

1.  When  they  are  a  matter  of  right. 

2.  When  they  are  a  matter  of  discretion. 

Sec.  1.  When  they  are  a  matter  of  right. 

Where  the  action  is  brought  to  foreclose  a  mortgage- 
upon  real  property;  or  for  the  partition  of  real  property; 
or  to  procure  an  adjudication  upon  a  will  or  other  in- 
strument in  writing;  or  to  compel  the  determination  of  a 
claim  to  real  property;  or  where,  in  any  action,  a  war- 
rant of  attachment  against  property  has  been  issued;  the 
plaintiff,  if  a  final  judgment  is  rendered  in  his  favor,  and 
he  recovers  costs,  is  entitled  to  recover,  in  addition  to 
the  costs  prescribed  in  the  last  section,  the  following 
percentages,  to  be  estimated  upon  the  amount  found  to 
be  due  upon  the  mortgage;  or  the  value  of  the  property 
partitioned,  affected  by  the  adjudication  npon  the  will 
or  other  instrument,  or  the  claim  to  which  is  determined; 
or  the  value  of  the  property  attached,  not  exceeding  the 
sum  recovered,  or  claimed;  as  the  case  may  be: 

Upon  a  sum,  not  exceeding  two  hundred  dollars,  ten 
per  centum. 
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Upon  an  additional  sum,  not  exceeding  four  hundred 
dollars,  five  per  centum. 

Upon  an  additional  sum,  not  exceeding  one  thousand 
dollars,  two  per  centum. 

Where  such  an  action  is  settled  before  judgment,  the 
plaintiff  is  entitled  to  a  percentage  uj)on  the  amount 
paid  or  secured  upon  the  settlement,  at  one  half  of  those 
rates.  In  an  action  to  foreclose  a  mortgage  upon  real 
property,  where  a  part  of  the  mortgage  debt  is  not  due, 
i±  the  final  judgment  directs  the  sale  of  the  whole  prop- 
erty, as  prescribed  in  section  sixteen,  hundred  and  thirty- 
seven  of  this  act,  the  percentages,  specified  in  this 
section  must  be  computed  upon  the  whole  sum,  unpaid 
upor  the  mortgage.  But  if  it  directs  the  sale  of  a  part 
only,  as  prescribed  in  section  sixteen  hundred  and 
thirty-six  of  this  act,  they  must  be  computed  upon  the 
sum  actually  due;  and  if  the  court  thereafter  grants  an 
order,  directing  the  sale  of  the  remainder,  or  a  part 
thereof,  the  percentages  must  be  computed  upon  the 
amount  then  due;  but  the  aggregate  of  the  percentages 
shall  not  exceed  the  sum,  which  would  have  been 
allowed,  if  the  entire  sum  secured  by  the  mortgage  had 
been  due,  when  final  judgment  was  rendered.  (Co.  Civ. 
Proc.  §  3252). 

The  power  given  to  the  court  in  this  section  is  limited 
by  a  subsequent  section,  which  provides  that  all  the  sums 
awarded  to  the  plaintiff,  or  to  a  party  or  to  two  or  more 
parties  on  the  same  side,  cannot  exceed  in  the  aggregate, 
two  thousand  dollars.  (Co.  Civ.  Proc.  §  32.^4).  To  enti- 
tle a  party  to  costs  under  this  section,  there  must  be  a 
recovery  of  a  judgment,  unless  the  action  is  settled. 
{Bostwick  V.  Tioga  R.  R.  Co.,  17  How  Pr.  456;  Bryon 
V.  Durrie,  6  Abb.  N.  C.  135).  An  allowance  under  this 
section  cannot  be  granted  after  an  interlocutory  judgment 
has  been  rendered  upon  a  demurrer,  until  a  final  judg- 
ment is  entered  in  the  action.  {De  Stuckle  v.  Te- 
Tiauntepeo  Ry.  Co.,  3  Civ.  Pro.  R.  410).  The  court  has 
no  discretion  to  make  any  allowance  other  than  that  which 
is  authorized  by  the  section.  {Hotaling  v.  Marsh,  14 
Abb.  Pr.  161).  The  allowance  can  only  be  made  to  the 
plaintiff"  and  only  when  he  is  entitled  to  the  ordinary 
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costs  of  the  action.  {Devlin  v.  Mayor,  etc.  15  Abb.  Pr. 
N.  S.  31).  An  action  is  said  to  be  for  the  adjudication 
upon  an  instrument,  under  this  section  where  the  object 
of  the  action  is  primarily  to  secure  a  construction  of  an 
instrument,  and  not  where  the  action  is  brought  for  some 
other  relief,  although  it  may  involve  collaterally,  the 
construction  of  the  instrument  on  which  the  action  is 
brought.  {Gray  v.  BobJoJin,  1  Bos.  618;  Smith  v.  Hec- 
tor, etc.  107  N.  Y.  610).  It  is  not  allowed  in  an  action  to 
foreclose  a  mechanic's  lien.  {Hagan  v.  Am.  Bapt.  Soc, 
6  N.  Y.  S.  Eep.  212).  It  will  not  be  allowed  in  an  action 
where  an  attachment  has  been  issued,  unless  property 
has  been  actually  levied  upon  under  the  attachment,  for 
the  value  of  such  property  is  the  measure  of  the  allow- 
ance. {Fisher  v  English,  4  Law  Bull.  37).  The  plaint- 
iff in  such  an  action  will  not  be  entitled  to  an  allowance, 
where  the  attachment  has  been  vacated  during  the 
pendency  of  the  action.  {Iselin  v.  Qraydon,  26 
How.  Pr.  95).  The  allowance  under  this  section 
cannot  exceed  sixty  dollars  if  judgment  is  finally 
recovered  in  the  action,  or  thirty  dollars  if  there  is  a  set- 
tlement. {Bryan  v.  Durrie,  6  Abb.  N.  C.  135).  In  an 
attachment  case  where  the  parties  agreed  to  discontinue 
the  action,  on  payment  of  the  costs  to  the  plaintiff,  the 
bourt  required  as  a  condition  of  the  discontinuance,  a 
full  allowance  to  be  paid  to  the  plaintiff's  attorney. 
{Broiun  v.  Safeguard  Co.,  7  Abb.  Pr.  345).  The  case  of 
Brace  v.  Beatty  (5  Abb.  Pr.  221),  on  the  authority  of 
which  Brown  v.  Safeguard  Co.  was  decided,  was  sub- 
sequently reversed  (7  Abb.  Pr.  445);  and  the  former  case 
can  be  sustained  if  at  all,  only  on  the  ground  that  the 
court  in  giving  leave  to  discontinue  could  impose  such 
terms  as  it  saw  fit.  {Barton  v.  Cleveland,  7  Abb.  Pr. 
339).  No  motion  is  necessary  to  obtain  the  allowance 
given  by  this  section.  The  clerk  taxes  it  of  course,  upon 
the  application  of  the  plaintiff  if  he  is  entitled  to  costs. 
{Hunt  v.  Middlebrook,  14  How.  Pr.  300).  It  must  be 
computed  by  the  clerk  upon  the  taxation  (Co.  Civ. 
Proc.  §  3262);  but  he  cannot  take  proof  by  affidavits  of 
the  value  of  the  property.  {Newton  v.  Heid,  24  Wkly. 
Dig.  472).     If  it  is  necessary  to  ascertain  it  for  that  pur- 
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pose,  it  must  be  ascertained  by  the  court  uuless  it  has 
been  fixed  by  the  decision  or  report,  or  by  the  verdict  of 
a  jury  upon  which  the  final  judgment  is  entered;  or  ex- 
cept that  in  cases  of  actual  partition  it  may  be  deter- 
mined by  the  commissioners.     (Co.  Civ.  Proc.  §  3262). 

Sec.  2.  When  a,  matter  off  discretion. 

Sub-division  1.—  In  an  Action  Brought  to  Foreclose 
A  Mortgage. 
The  court  may,  in  its  discretion,  in  an  action  to  fore- 
close a  mortgage,  award  to  any  party  the  further  sum, 
not  exceeding  two  and  one-half  per  cent  of  the  sum  due 
or  claimed  to  be  due  on  the  mortgage,  nor  in  the  aggre- 
gate, the  sum  of  two  hundred  dollars.  (Co.  Civ.  Proc.  § 
3253,  subd.  1).  In  mortgage  cases  the  allowance  cannot 
exceed  two  and  a  half  per  cent,  nor  two  hundred  dollars 
at  the  outside;  and  an  allowance  of  five  cent  is  improper, 
although  the  case  may  be  difficult  and  extraordinary. 
(JRosa  V.  JenMns,  31  Hun,  384;  Hunt  v.  Chapman,  62  N. 
Y.  333).  To  authorize  the  court  to  give  an  allowance  in 
actions  to  foreclose  a  mortgage,  it  is  not  necessary  that 
the  case  should  be  difiicult  and  extraordinary,  or  that  a 
defense  should  have  been  interposed.  {^O'Neill  v.  Or  ay, 
39  Hun,  566).  Whether  or  not  it  will  be  given  is  in  all 
cases  discretionary  with  the  court. 

Sub-division  2. — Additional  Allowances  in  Other 
Actions. 
In  an  action  for  the  partition  of  real  property,  or  in  a 
difficult  and  extraordinary  case  where  a  defense  has  been 
interposed  in  any  action,  the  court  may,  in  its  discretion, 
award  to  any  party  a  further  sum  not  exceeding  five  per 
cent  upon  the  sum  recovered,  or  claimed,  or  the  value  of 
the  subject  matter  involved.  (Co. Civ.  Proc.  §  3253, 
subd.  2).  This  sub-division,  as  we  have  seen,  does  not 
authorize  an  allowance  in  actions  to  foreclose  a  mortgage. 
Such  an  allowance  cannot  be  given  upon  the  submission 
of  a  controversy  without  action,  where  the  submission 
agrees  that  costs  may  be  awarded  {Fish  v.  Coster, 
28  Hun,  64);  nor  in  an  action  for  divorce  {Bentley 
V.  Bentley,  3  Law  Bull.  76);  nor  in  special  proceedings 
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{E.  &  8.  R.  R.  Co.  Davis,  55  N.  Y.  145).  But  although  the 
court  cannot  give  an  extra  allowance  in  an  action  for 
divorce,  it  may  allow  counsel  fees  in  its  discretion. 
{Bentley  v.  Bentley,  supra).  In  an  action  for  partition 
or  for  the  construction  of  a  will,  an  allowance  may  be 
made  to  both  parties  under  the  provisions  of  this  sub- 
division, but  not  to  exceed  two  thousand  dollars  to  each 
side,  or  four  thousand  dollars  in  the  aggregate.  ( Weed 
V.  Paine,  31  Hun,  10;  Betts  v.  Betts,  4  Abb.  N.  C.  317- 
433).  In  partition  cases  it  is  not  necessary  that  a 
defense  should  have  been  interposed  to  authorize  the 
court  to  give  an  extra  allowance.  A  demurrer  is  a 
defense  within  this  section,  and  upon  sustaining  it,  an 
extra  allowance  maybe  granted.  {JV.  T.  Elev.  R.  R.  Go. 
V.  Harold,  30  Hun,  466).  It  is  not  necessary  that  there 
should  have  been  a  trial  of  the  action.  If  a  defense  has 
been  interposed,  the  allowance  may  be  granted,  although 
the  action  has  been  discontinued  before  trial,  or  although 
the  complaint  is  dismissed  by  default  at  the  circuit. 
{Coffin  V.  CoJce,  4  Hun,  616;  Mills  v.  Watson,  45  Super. 
691).  If  issue  has  ever  been  Joined  in  the  action,  the  fact 
that  there  was  no  issue  pending  at  the  time  the  action 
was  discontinued,  does  not  prevent  the  granting  of  the 
allowance.  (Moulton  v.  Beedier,  11  Hun,  192).  It  may 
be  granted  where  the  plaintiff  has  judgment  because  of 
the  f rivolousness  of  the  defendant' s  answer.  {First  Nat. 
Banlc  v.  Bush,  47  How.  Pr.  78).  To  warrant  the  granting 
of  an  extra  allowance  under  this  section,  the  action 
must  be  both  difficult  and  extraordinary,  and  it  should 
involve  something  more  than  ordinary  labor  in  the  pre- 
paration for  the  trial  of  the'  case.  {Duncan  v.  De  Witt, 
7  Hun,  184;  Fox  v.  Fox,  24  How.  Pr.  453).  In  deciding 
whether  an  allowance  should  be  granted,  it  is  proper  to 
consider  the  length  of  time  occupied  by  the  trial.  {Sands 
Y.  Sands,  6  How.  Pr.  453);  and  the  amount  involved. 
{Gooding  v.  Brown,  35  Hun,  153).  An  extra  allowance 
is  granted  to  the  prevailing  party  by  way  of  indemnity 
for  his  expenses  in  the  action;  not  alone  the  expenses  of 
the  trial,  but  for  all  the  expenses  of  the  proceedings  in 
every  stage  of  the  action.  {IFQuade  v.  N.  Y.  &  E.  R. 
R.  Co.,  5  Duer,  613).      Each  case  stands  upon  its  own 


COSTS.  519 

circumstances,  and  it  is  practically  impossible  to  lay 
down  any  general  rule,  which  may  apply  to  all  the  cases 
that  may  be  presented.  An  extra  allowance  will  not  be 
granted  where  the  difficulty  of  the  litigation  was  caused 
by  the  plaintiff  claiming  more  than  he  was  entitled  to, 
or  more  than  he  recovered.  {Hinman  v.  Ryder,  44 
Super.  330);  nor  will  it  be  granted  to  the  plaintiff,  where 
the  expense  and  delay  of  the  litigation  was  caused  by  a 
<30unter-claim,  as  to  which  he  did  not  succeed  on  the  trial. 
<iV^.  F.,  L.  Erie&  Western  R.  B.  Co.,  v.  Carhart,  39 
Hun,  363).  An  extra  allowance  will  not  be  granted,  to 
be  paid  out  of  a  fund,  when  it  would  diminish  the  amount 
to  be  received  by  creditors,  who  are  not  parties  to  the 
action.  {Smith  v.  Oreen,  8  Civ.  Pro.  R.  163;  Hurd  v. 
Farmers'  L.  &  T.  Co.,  16  Wkly.  Dig.  480).  It  was  held 
in  Ooates  v.  Ooddard  (34  Super.  118),  that  an  extra  al- 
lowance might  be  granted  to  the  plaintiff  on  his  accept- 
ance of  an  offer  of  judgment,  but  in  the  later  case  of 
Fool  V.  Osborn  (8  Civ.  Pro.  R.  332,  note,),  the  contrary 
was  held,  and  an  extra  allowance  was  refused,  because  it 
was  not  a  case  in  which  the  plaintiff  was  entitled  to  have 
•one.  It  can  only  be  granted  to  a  party  who  is  entitled  to 
full  costs  of  the  action  {Devlin  v.  Mayor,  etc.,  15  Abb. 
Pr.  N.  S.  31;  Bavage  v.  Allen,  2  T.  &  C.  474);  and  conse- 
quently a  defendant  who  becomes  entitled  to  costs,  after 
an  offer  of  judgment,  because  the  plaintiff  had  recovered 
a  judgment  less  favorable  than  the  offer,  is  not  entitled 
to  an  extra  allowance  because  the  amount  of  costs  which 
he  could  recover  is  limited  by  the  Code.  {Magnin  v. 
Dinsmore,  47  How.  Pr.  11).  If  an  extra  allowance  is 
granted  to  a  party  and  it  is  afterwards  held  that  he  is 
not  entitled  to  costs  in  the  action,  his  extra  allowance 
falls  with  his  right  to  costs.  {Couch  v.  Millard,  41  Hun, 
212).  It  may  be  made  to  both  parties  where  each  is  en- 
titled to  costs  ( Weed  v.  Paine,  31  Hun,  10);  and  it  will 
be  refused  where  neither  succeeds  against  the  other. 
{Hall  V.  U.  8.  Rejlc.  Co.,  6  Law  Bull.  1).  It  will  not  be 
granted  to  a  plaintiff  where  the  issue  litigated  was  solely 
between  defendants.  {Poillon  v.  Cudlipp,  50  How.  Pr. 
366.  Although  the  party  makes  a  case  which  would  entitle 
him  to  an  extra  allowance,  yet  it  is  entirely  in  the  discretion 
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of  the  court  whether  or  not  to  grant  it.  {Moras  v.  Jlas- 
hroucTc,  13  Wkly.  Dig.  393).  It  will  be  refused  where  the 
case  is  a  hard  one  for  thedef  eated  party.  {Losee  v.  Bullard, 
64  How.  319).  The  case  of  Lane  v.  Van  Orden  (11  Abb. 
N.  C.  228)  holding  to  the  contrary  is  not  the  law  as  it 
has  been  understood  by  the  courts  An  allowance  can 
only  be  granted  where  the  subject  matter  of  the  litigation 
has  a  money  value  which  is  shown  {Adams  v.  ArTcen- 
hurgh,  106  N.  Y.  61.'));  and  not  where  the  subject  of  the 
litigation  is  a  mere  legal  intangible  right.  {Johnson  v. 
Shelter  Is.  Assn.  47  Hun,  374).  The  value  of  the  matter 
"involved"  means  the  value  of  the  subject  matter 
aSectei  {Williams  v.  Western  U.  Tel.  Co.,  1  Civ.  Pro. 
R.  194);  as,  in  an  action  of  ejectment  it  means  the  value 
of  the  real  estate;  and  in  an  action  of  replevin,  it  means 
the  value  of  the  personal  property  which  is  sought  to  be 
recovered.  {Devlin  v.  Mayor,  &c.,  15  Abb.  Pr  N.  S.  31). 
In  an  action  to  recover  moneys,  the  amount  will  be  com- 
puted on  the  amount  of  the  recovery,  or  upon  the 
amount  claimed  if  there  is  no  recovery.  The  value  of 
he  subject  matter  incidently  involved  is  not  to  be  con- 
sidered. {Moore  v.  Appleby,  108  N.  Y.  237).  The 
amount  claimed  is  only  taken  into  consideration  where 
the  defendant  has  a  judgment  in  the  action.  ( Wilkin- 
son V.  Tiffany,  4  Abb.  Pr.  98).  Where  the  plaintiff  re- 
covers, the  allowance  is  to  be  estimated  on  the  amount 
of  the  judgment,  but  if  a  counterclaim  has  been  inter- 
posed the  amount  of  the  counterclaim  is  involved,  and 
the  amount  of  the  allowance  may  be  estimated  on  that, 
as  well  as  on  the  amount  of  the  recovery  by  the  plaint- 
iff. {Woonsocket  Rubber  Co.  v.  Rubber  Clo.  Co.,  1  Civ. 
Pro.  R.  350).  Where  counsel  agree  on  the  amount  in 
dispute  at  the  trial,  the  sum  will  be  the  basis  upon 
which  the  allowance  will  be  made.  {Comr^s.  of  Pilots 
V.  Spofford,  47  How.  Pr.  479).  If  the  defendant  succeeds  in 
the  action  and  there  is  no  statement  of  the  amount  in 
the  pleadings,  but  the  plaintiff's  counsel  in  his  opening, 
made  a  statement  of  what  he  excepted  to  recover,  the 
amount  so  stated  will  be  adopted  as  the  basis  upon  which 
the  allowance  will  be  computed.  {Rutty  v.  Person,  6- 
Civ.  Pro.   E.  25).     So,  if  a  notice  has  been  served  with 
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the  complaint,  the  amount  for  which  it  is  stated  in  the 
notice  that  judgment  will  be  entered,  will  be  adopted  a& 
the  basis,  if  the  plaintiff  fails  to  recover  in  the  action. 
Adams  v.  ArTcenburgh,  106  N.  Y.  615).  In  a  creditor's 
action  the  allowance  will  be  computed  on  the  amount  of 
the  plaintiff's  judgment.  {Remington  Paper  Co.  v. 
O' Dougherty,  IS  Wkly.  Dig.  190).  In  an  action  to  abate 
a  nuisance,  the  amount  is  to  be  computed,  not  on  the 
value  of  the  lands  affected  by  the  nuisance,  but  only  on 
the  amount  of  damages  recovered.  (Bothery  v.  N.  Y. 
Rubber  Co.,  90  N.  Y.  30).  In  an  action  for  damages  for 
negligence  causing  the  death  of  the  plaintiff's  intestate, 
it  has  been  held  that  the  allowance  should  be  computed 
upon  the  amount  of  the  vei'dict  only,  and  not  on  the 
amount  of  the  verdict  with  interest  added  by  the  clerk 
(Sinne  v.  Mayor,  etc.,  8  Civ.  Pro.  E.  252,  note);  but  the 
contrary  was  held  in  Bard  v.  N.  Y.  C.  &  II.  R.  R.  R. 
Co.  (14  Abb.  N.  C.  496);  and  in  that  case  the  allowance 
was  computed  upon  the  amount  of  the  verdict  and  in- 
terest added  together.  Where  a  judgment  upon  the 
report  of  a  referee  is  for  a  specific  sum  and  interest,  the 
amount  should  be  computed  upon  the  total  amount  of 
principal  and  interest  recovered.  {Clegg  v.  Aikens,  17 
Abb.  N.  C.  88).  Where  the  action  involves  shares  of 
bank  stock,  the  value  of  each  is  not  shown,  the  court 
may  presume  that  they  are  worth  par,  for  the  purpose 
of  computing  the  allowance.  {Smith  v.  Baker,  42  Hun, 
604).  If  an  allowance  is  granted,  the  amount  of  it  is  in 
the  discretion  of  the  court  so  long  as  it  does  not  exceed 
the  maximum  allowed  by  the  Code.  {Union  Bank  v. 
Mott,  13  Abb.  Pr.  24Y).  No  general  rule  can  be  laid 
down  as  to  the  amount  to  be  given.  It  is  not  to  be  in- 
creased in  consideration  of  the  trouble  and  expense  of 
an  appeal.  {People  v.  N.  Y.  C.  R.  R.  Co.,  30  How. 
Pr.  148).  The  limit  to  be  allowed  in  any  case  is  pre- 
scribed by  section  thirty-two  hundred  and  fifty-four, 
which  was  cited  in  the  last  section.  The  application  for 
an  extra  allowance  must  always  be  made  to  the  court; 
and  it  may  be  made  immediately  after  the  verdict  is  ren- 
dered or  at  the  trial,  in  which  case  no  formal  notice  is- 
66 
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necessary  {Mitchell  y.  Hall,  7  How.  Pr.  490);  and  in  that 
case,  the  court  may  act  upon  the  facts  which  appeared  at 
the  trial.    If  not  made  at  the  trial  it  must  be  at  the 
special  term  upon  notice.  {S.  &  W.  B.  B.  Co.  v.  McCoy, 
9  How.  Pr.  339).    It  can  only  be  made  to  the  court  before 
whom  the  trial  was  had  or  judgment  rendered  (Rule  44); 
and  it  must  be  made  to  the  judge  before  whom  the  trial 
was  had.     {Hun  v.  Salter,   24  Hun,    640).     If  the  case 
was  tried  before  a  referee,  the  application  must  be  to  the 
special  term  on  notice.   {Main  v.  Pope,  16  How.  Pr.  271). 
It  must  in  all  cases  be  made  before  the  adjustment  of 
costs  (Rule  44);  and  it  cannot  be  granted   afterwards 
{Jones  V.  Wakefield,  24  Wkly.  Dig.  287);  but  the  entry 
of  judgment  without  inserting  or  taxing  the  costs  is  not 
a  waiver  of  the  right  to  apply  for  an  extra  allowance. 
{Williams  v.  Western  Un.    Tel.    Co.,  61  How.  Pr.  306). 
The  court  has  the  power  to  set  aside  the  taxation  to  allow 
the  motion  for  an  extra  allowance  to  be  made.     {Dietz  v. 
.Farish,  43  Super.   87).     A  motion  can  be  made  after  re- 
mittitur from  the  court  of  appeals  ordering  judgment 
absolutely  for  a  party,  has  been  filed.     {Parrott  v.  Saw- 
yer, 26  Hun,   466).     The  case  of  Eldridge  v.  Strenz  (39 
Super.  295),  holding  to  the  contrary  is  overi'uled.     The 
motion  should  be  made  upon  affidavits,  which  should  be 
served  with  the  notice  of  motion,  and  should  show  all 
the  facts  which  entitle  the  party  to  an  extra  allowance. 
{Goriy.  Smith,  3  Abb.  Pr.  N.   S.   51;  Howe  v.  Muir,  4 
How.  Pr.  252).     If  the  trial  has  been  had  before  a  ref- 
eree,   the    applicant  should   present  his    certificate    of 
what  took  place  before  him  on  the  trial;  showing  that 
the  action   was   difficult  and  extraordinary.     {Main  v. 
Pope,  16  How.  Pr.  271).     It  is  not  usual  upon  granting 
an    extra    allowance,    to    allow   costs    of    the    motion. 
{Schwartz  y.  PoughTceepsie  M.  F.  I.   Co.,  10  How.  Pr. 
93)      Where  a  demurrer  has  been  overruled,  if  the  party 
against  whom  the  ruling  was  made,  does  noc  amend,  and 
the  adverse  party  becomes  entitled  to  tax  costs  on  his 
final  judgment,  it  is  not  any  defense  to  the  motion  for 
extra  allowance,  that  he  has  had  the  costs  of  the  demur- 
rer upon  interlocutory  judgment.    (  Williams  v.Kiernan, 
4  Law  Bull  41).     An  order  granting  nn  extra  allowance 
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is  appealable  to  the  general  term.  {Comr's.  of  Pilots  v. 
Spofford,  3  Hun,  571).  The  appellate  court  rarely  inter- 
feres with  the  decision  at  the  special  term.  {Morrison 
V.  Agate,  20  Hun,  23).  If  by  mistake  too  large  an  al- 
lowance be  given,  the  remedy  is  by  motion  to  correct  the 
judgment  (KrausTiaar  v.  Meyer,  72  N.  Y.  602);  but  may 
be  corrected  by  appeal.  ( Wilkinson  v.  Tiffany,  4  Abb. 
Pr.  98). 

ARTICLE  XIII. 

DISBURSEMENTS. 

A  party,  to  whom  costs  are  awarded  in  an  action,  is  en- 
titled to  include,  in  his  bill  of  costs,  his  necessary  dis- 
bursements, as  follows:  the  legal  fees  of  witnesses,  and 
of  referees  and  other  oflBlcers;  the  reasonable  compensa- 
tion of  commissioners  taking  depositions;  the  legal  fees 
lor  publication,  where  i.)ublication  is  directed,  pursuant 
to  law;  the  legal  fees  paid  for  a  certified  copy  of  a  depo- 
sition, or  other  paper,  recorded  or  filed  in  any  public 
office,  necessarily  used  or  obtained  for  use  on  the  trial; 
the  reasonable  expenses  of  printing  the«papers  for  a  hear- 
ing, when  required  by  a  rule  of  the  court;  prospective 
charges  for  the  expenses  of  entering  and  docketing  the 
judgment;  and  the  sheriff's  fees  for  receiving,  and  return- 
ing one  execution  thereon,  including  the  search  for  prop- 
erty; and  such  other  reasonable  and  necessary  expenses, 
as  are  taxable,  according  to  the  course  and  practice  of 
the  court,  or  by  express  provision  of  law.  (Co.  Civ. 
Proc.  §  3256). 

Disbursements  cannot  be  recovered  by  a  party  unless 
he  is  entitled  to  costs  of  the  action.  ( Wheeler  v.  West- 
gate,  4  How.  Pr.  269).  In  those  actions  in  which  the 
plaintiff  is  entitled  to  no  more  costs  than  damages  upon 
a  recovery  of  less  than  fifty  dollars,  the  amount  taxed 
for  costs  and  disbursements  cannot  exceed  the  amount 
of  the  verdict.  {Ryan  v.  Farley,  3  Law  Bull.  78).  Only 
those  disbursements  which  are  allowed  by  the  statute 
oan  be  taxed  and  no  other.  {Hanel  v.  Baare,  9  Bosw. 
<682).  In  taxing  the  fees  of  a  witness  the  party  is  entitled 
to  fees  and  mileage  of  witnesses  who  attended,  although 
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they  were  not  subpoenaed  ( Vence  v.  Bpeir,  18  How. 
Pr.  168);  and  if  it  appears  that  there  were  two 
actions  pending  at  the  same  time  between  the  same 
parties  and  the  witness  attends  to  be  sworn  in  each  at 
the  request  of  a  party,  such  party  is  upon  succeeding, 
entitled  to  fees  and  mileage  for  the  witness  in  each  case. 
(Id).  Where,  however,  the  mileage  of  a  witness  who  has 
not  been  subpoenaed  is  sought  to  be  taxed,  it  must 
appear  that  he  came  purposely  for  the  trial.  {Taaks  v. 
Schmidt,  25  How.  Pr.  340).  Where  a  witness  comes 
from  out  of  the  state  a  party  is  entitled  to  tax  for  his 
traveling  fees  only  from  the  boundary  of  the  state 
{Hinds  V.  Schenectady  Go.  Mut.  Ins.  Co.,  7  How.  Pr. 
142);  and  from  that  point  on  the  state  line  nearest  to  the 
witnesses'  residence  by  the  iisually  traveled  route.  {Hicks 
V.  Brennan,  10  Abb.  Pr.  304).  Where  a  witness  is  so- 
journing away  from  his  residence,  and  is  subpoenaed  at 
the  place  of  sojourn,  he  is  entitled  to  travel  fees,  from  that 
place  {Mitchell  v.  Westervelt,  6  How  Pr.  311,  note)y 
unless  it  appears  that  the  party  who  subpoenaed  him  was 
in  fault  for  not  serving  the  subpoena  while  the  witness 
was  at  his  home.  *  {Pfandler  Barm  Ext.  Co.  v.  Pfandler,. 
39  Hun,  19).  The  party  who  claims  to  tax  the  travel  fee 
under  such  circumstances  must  show  the  necessity  of 
serving  a  subpoena  while  the  witness  was  away  from 
home.  {Sargent  v.  Warren,  41  Hun,  103).  If  a  subpoena 
is  served  upon  a  witness  while  he  is  temporarily  nearer 
to  the  court  house  than  his  place  of  residence,  he  is 
allowed  travel  fees  from  his  home.  {Pike  v.  Nash,  16 
How  Pr.  53).  If  a  witness  is  obliged  to  attend  the  trial 
at  a  place  away  from  his  home,  he  is  entitled  to  fees  for 
the  time  of  his  actual  attendance.  {Hamilton  v.  Town- 
send,  16  How.  Pr.  306).  If  he  lives  where  the  place 
of  trial  is  had  he  is  only  entitled  to  fees  for  the 
time  he  is  actually  in  attendance  at  the  court  house. 
{Agri.  Ins.  Co.  v.  Bean,  45  How.  Pr.  444).  If  there  is 
a  day  calendar,  a  witness  is  entitled  to  fees  only  for  the 
day,  the  cause  is  on  the  day  calendar,  unless  some  reason 
is  shown  for  a  longer  attendance.  {Allen  v.  Mahon,  1  Abb. 
N.  C.  468).  The  fees  which  are  paid  to  the  witness  upon 
serving  a  subpoena  upon  him,  may  be  taxed  although  he 
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does  not  attend,  if  he  has  a  good  excuse;  as  if  the  case 
is  settled,  and  there  is  no  opportunity  to  advise  the  wit- 
ness before  the  court  {Ford\.  Monroe,  6  How.  Pr.  204); 
or  if  the  court  adjourns  unexpectedly  before  the  witness 
arrives  {Martin  v.  Townsend,  16  How.  Pr.  306);  or  if 
after  starting  for  the  court  house,  the  witness  is  turned 
back  on  account  of  an  adjournment  {Both  v  Meads,  20 
How.  Pr.  287);  or  if  he  arrives  at  the  place  of  trial,  after 
the  cause  has  been  postponed.  {Claries  v.  Staring,  4 
How.  Pr.  243).  A  party  is  entitled  to  tax  fees  for  a  wit- 
ness who  has  been  subpoenaed  in  good  faith,  although  he 
was  not  caUed;  but  before  he  can  do  so  he  must  show 
what  he  expected  to  prove  by  the  witness  and  the  reason 
why  he  was  not  called.  {Rohitzeh  v.  Hect,  8  Civ.  Pro. 
E.  156;  Agri.  Ins.  Co.  v.  Bean,  45  How.  Pr.  444).  A 
party  is  not  entitled  to  fees  as  a  witness,  when  he  is 
sworn  in  his  own  behalf  {Steere  v.  Miller,  30  How.  Pr. 
7);  nor  for  his  attorney,  unless  it  is  shown  that  the  at- 
torney attended  as  a  witness  and  not  as  an  attorney 
{Agri.  Ins.  Co.  v.  Bean,  supra);  but  a  party  who  is 
sworn,  as  a  witness  for  his  adversary,  is  entitled  to  his 
fees.  {Hewlett  v  Brown,  1  Bosw.  655).  A  party  cannot 
charge  for  the  attendance  of  the  clerk,  who  was  not  paid 
or  sworn,  or  was  not  called  upon  to  produce  a  paper,  but 
simply  attended  court  in  his  capacity  of  clerk.  {Agri. 
Ins.  Co.  V.  Bean,  supra).  Fees  are  not  allowed  for  wit- 
nesses after  the  trial  is  called,  although  it  closed  so  late 
in  the  day,  the  witnesses  were  compelled  to  remain 
over  to  the  next  day.  {Evans  v.  Ferguson,  10  Civ. 
Pro  R.  57).  If  the  party  has  subpoenaed  a  witness 
and  permits  him  to  depart  before  the  trial,  he  is 
not  entitled  to  tax  his  fee  or  mileage,  unless 
he  makes  it  appear  that  the  witness  was  subpoenaed 
in  good  faith,  and  that  something  occurred  after  the  sub- 
poenaing, which  rendered  his  attendance  unnecessary. 
{Bowling  y.  Bush,  6  How.  Pr.  410).  The  party  is  not 
entitled  to  tax  a  fee  for  a  witness,  who  is  subpoenaed  for 
a  term  when  he  knew  the  case  could  not  be  tried.  {Pike 
V.  Nash,  16  How.  Pr.  63).  Referee's  fees  are  taxable 
whether  paid  or  not.  {Clegg  v.  AiJcens,  17  Abb.  N.  C. 
88).     Where   the  plaintiff  took  judgment  by    default, 
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which  was  afterwards  opened  and  the  plaintiff  succeeded 
upon  a  trial,  he  was  allowed  to  tax  the  fees  of  a  referee 
appointed  to  ascertain  damages  on  the  default.  (Bowe  v. 
Brown,  4  N.  Y.  S.  Rep.  456).  Where  the  parties  stipu- 
late that  the  referee's  fees  shall  be  taxed  at  a  certain 
amount,  the  amount  cannot  be  questioned  ujjon  taxation 
of  costs.  {Clegg  v.  Aikens,  supra).  In  the  absence  of  an 
agreement,  there  can  be  taxed  for  referee's  fees  only  the 
statutory  fees  for  the  time  actually  spent  by  the  referee 
on  the  hearing  before  submission,  and  in  examination 
and  decision  of  the  case  after  submission,  and  this  time 
must  be  shown  by  affidavit.  {Brown  v.  Windmuller,  36 
Super.  75).  The  fees  of  a  referee  whose  report  has  been, 
set  aside  for  misconduct  cannot  be  taxed  in  the  action. 
{Meyer  v.  Bemheimer,  5  Law  Bull.  46).  The  plaintiff  i& 
not  allowed  to  tax  the  fees  of  a  referee  in  a  collateral 
matter  between  two  defendants  in  which  the  jjlaintiff  was 
not  interested.  ( Wood  v.  Kroll,  43  Hun,  328).  Where 
the  testimony  of  the  plaintiff  and  all  the  other  witnesses 
has  been  taken  by  commission,  the  plaintiff  may  tax  the 
fees  of  the  commissioner  who  took  the  testimony. 
{Simpson  v.  Rowan,  13  Civ.  Pro.  R.  206);  but  he  cannot 
tax  them  himself  where  the  plaintiff  is  the  only  witness 
examined.  {Delcomyn  v.  Chamberlain,  39  Super.  359). 
Fees  can  only  be  taxed  for  copies  of  papers  which  are 
actually  obtained  for  use  on  the  trial.  {Adams  y.  Ward, 
60  How.  Pr.  288).  If  several  actions  are  pending  between 
the  same  parties,  a  fee  is  not  chargeable  for  copy  of 
a  document  in  each  action  unless  it  was  actually  paid. 
{Jermain  y.  L.  S.  &  M.  8.  R.  It.  Co.,  31  Hun,  558). 
Under  the  Code  of  Procedure,  it  was  held  that  the  ex- 
pense of  certifying  a  foreign  document  could  not  be 
taxed  {HanelY.  Baare,  9  Bosw.  682);  but  the  section  of 
the  Code  cited  in  the  first  part  of  this  article  allows  fees- 
paid  for  a  certified  copy  of  a  paper  recorded  or  filed  in 
any  public  office,  and  it  is  believed,  that,  that  changes  the 
rule  so  as  to  allow  fees  for  certified  copy  of  foreign  doc- 
uments. In  an  action  of  foreclosure  or  for  partition, 
the  necessary  expenses  of  searches  actually  incurred  are 
proper  to  be  taxed.  {Remington  Paper  Co.  v.  O'Brien,. 
18  Wkly.  Dig.  209).     A  certified  copy  of  an  order  of  refer- 
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ence  or  of  any  other  order,  a  copy  of  which  is  required,, 
is  properly  taxable.  {Toll  v.  Thomas,  15  How.  Pr.  315). 
In  an  action  for  partition,  lithograph  copies  of  telegrams; 
and  other  papers  which  were  used  on  the  trial  were 
allowed,  where  the  necessity  appeared  by  affidavit. 
{Dougliss  Y.  Atwell,  3  Civ.  Pro.  E.  80).  Expenses  of 
printing  is  allowed  only  when  it  is  actually  required  by 
the  rules  of  court.  {Veeder  v.  Judson,  91  N.  Y.  374). 
The  usual  prices  of  printing  may  be  taxed  although  less 
than  that  was  in  fact  paid.  {Consalus  v.  Brotherson,  54 
How.  Pr.  62).  In  all  cases  the  actual  price  paid  is  al- 
lowed unless  it  is  shown  to  have  been  coUusively 
increased,  or  to  be  more  than  the  usual  price.  {Salter  v. 
Utica  &  B.  R.  B.  B.  Co.,  86  N.  Y.  401).  Where  there 
are  several  defendants,  the  plaintiff  is  entitled  to  a  fee 
for  docketing  judgment  in  the  county  of  the  residence 
of  each  one  of  them.  {Toll  v.  Thomas,  15  How.  Pr. 
315).  A  party  is  entitled  to  tax  the  fees  paid  for  a  copy 
of  a  stenographer's  minutes,  to  enable  him  to  make  a 
case.  {Varnum  v.  Wheeler,  9  Civ.  Pro,  E.  421);  or  to^ 
enable  him  to  propose  amendments  to  the  case.  {Cidter' 
Y.  Morris,  7  N.  Y.  S.  Eep.  426;  Sebley  v.  Nichols,  32. 
How.  Pr.  182).  In  the  case  of  Pfandler  Co.  v.  Sargent 
(43  Hun,  154),  while  it  was  strongly  intimated  that  a  party 
could  not  tax  for  a  copy  of  the  stenographer's  minutes 
obtained  to  enable  him  to  propose  amendments,  yet  the  case 
went  off  upon  another  point,  and  that  question  was  not 
decided.  A  copy  of  the  minutes  of  the  stenographer 
taken  before  a  referee  cannot  be  taxed  for  as  disburse- 
ments. {Nugent  v.  Keenan,  63  Super.  530).  Where  each 
party  stipulates  to  pay  one-half  of  the  fees  of  the  ste- 
nographer, the  successful  party  can  tax  for  the  one-half 
paid  by  him.  {MarJe  v.  City  of  Buffalo,  87  N.  Y.  184). 
In  the  first  department,  and  in  the  superior  city  courts  of 
the  city  of  New  York,  power  is  expressly  given  to  a 
judge  presiding  at  any  trial,  if  he  requires  a  copy  of  any 
of  the  proceedings  written  out  by  the  stenographer,  to 
make  an  order  directing  one- half  of  the  fees  therefor  to 
be  paid  by  each  of  the  parties  to  the  action  or  special 
proceeding,  at  the  rate  of  ten  cents  for  each  folio  so- 
written  and  to  enforce  the  payment  thereof.     (Co.  Civ.- 
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Proc.  §§  251,  289).  The  order  may  oe  made  after  the 
taxation  of  the  costs,  and  taxation  may  be  reopened  for 
that  purpose.  {Abendruth  v.  Manhattan  H.  R.  Co., 
9  Civ.  Pro.  R.  406).  While  the  power  ir  not  expressly 
given  to  the  judge  presiding  at  a  trial  in  the  other  dis- 
tricts of  the  state  to  direct  a  copy  of  the  stenographer's 
minutes  to  be  procured,  yet  it  is  customary  in  all  thn 
districts  for  the  judge  in  his  discretion,  when  he  requires 
a  copy  of  the  stenographer's  minutes,  to  make  an  order 
that  they  shall  be  furnished,  and  that  the  party  paying 
therefor,  may  if  he  is  successful  on  the  trial,  tax  for  the 
same  as  a  disbursement,  and  the  right  to  do  this  is  im- 
pliedly given  by  section  thirty-two  hundred  and  fifty-six, 
which  permits  a  party  to  tax  as  disbursements,  such 
other  reasonable  and  necessary  expenses  as  are  taxable 
according  to  the  course  and  practice  of  the  court.  If  it 
is  sought  to  tax  as  a  disbursements,  a  copy  of  the  ste- 
nographer's minutes  furnished  nnder  such  an  order,  it 
must  appear  that  such  an  order  was  made,  or  that 
the  minutes  were  used  for  that  purpose.  {Pfandler  Co. 
V.  Pfandler,  39  Hun,  191).  A  party  cannot  tax  as  a  dis- 
bursement the  charges  for  a  copy  of  the  stenographer's 
minutes  of  the  first  trial  procured  for  use  on  the  second 
trial  {Hamilton  v.  Butler,  4  Robt.  654;  Spring  v.  Day,  44 
How.  Pr.  390;  Provost  v.  Farrell,  13  Hun,  303).  The  case 
of  Flood  V.  Moore  (2  Abb.  N.  C.  91),  holding  the  con- 
trary is  opposed  to  the  weight  of  authority.  The  sher- 
iff's fee  for  serving  a  summons,  either  with  or  without 
a  copy  of  the  complaint  or  notice,  is  taxable  as  a  dis- 
bursement in  the  action.  (Co.  Civ.  Proc.  §  3307);  but 
only  one  travel  fee  is  allowed  upon  making  any  one  serv- 
ice. {Benedict  v.  Warriner,  14  How.  Pr.  668).  If  the 
summons  is  served  by  any  other  person  than  the  sheriff, 
the  procuring  it  to  be  served  may  tax  a  reasonable  fee 
not  to  exceed  the  legal  fee  of  the  sheriff.  To  warrant 
him  for  taxing  in  such  case,  the  affidavit  of  disburse- 
ment should  show  the  exact  amount  paid  and  the  dis- 
tance traveled,  and  that  the  sum  so  paid  was  a  fair  com- 
pensation. {Case  V.  Price,  17  How.  Pr.  348).  A  party 
cannot  tax  as  a  disbursement,  the  fee  for  serving  a  sub- 
poena.    {Town  of  Pierrepont  v.  Lovelass,  4  Hun,  681). 
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Where  papers  were  sent  by  express  instead  of  by  mail, 
the  amount  paid  therefor,  not  exceeding  the  amount 
that  would  be  paid  for  postage,  can  be  taxed.  {N.  Y.,  L. 
I.  &  Tr.  Co.  V.  Davis,  10  Paige,  507).  All  disburse- 
ments charged  for  in  the  bill  of  costs  should  be  stated  in 
items  and  separately,  {Rogers  v.  Rogers,  2  Paige,  458). 
The  plaintiff  cannot  tax  as  a  disbursement,  the  fees  for 
issuing  and  serving  a  writ  of  attachment,  which  was  set 
aside  during  the  action  as  improperly  issued.  {Barlow 
V.  Barlow,  35  Hun,  50).  The  fees  paid  to  a  surveyor  in 
an  action  of  ejectment,  for  measurements  and  maps, 
are  not  taxable  as  a  disbursement  in  the  action  {Haynes 
V.  Mosher,  15  How.  Pr.  216);  neither  can  plans  made  tor 
the  purpose  of  the  trial  of  the  action  be  taxed  for  {Mark  v. 
Citj  of  Buffalo,  87  N.  Y.,  184;  Rothery  v.  N.  Y.  Rubber 
Co.,  90  N.  Y.  30);  neither  is  a  party  entitled  to  tax  as  a  dis- 
bursement, what  he  has  paid  for  a  sketch  of  a  scene 
of  the  accident,  in  an  action  for  damages  for  negligence 
{Sinue  v.  Mayor,  etc.,  8  Civ.  Pro.  E.  252,  note);  nor  can 
he  tax  as  a  disbursement,  a  fee  paid  for  a  copy  of  a  map 
not  in  evidence,  procured  to  attach  to  the  case.  (  Varnum 
V.  Wheeler,  8  Civ.  Pro.  R.  421). 

ARTICLE  XIV. 

INCREASED    COSTS. 

SECTION. 

1.  When  allowed. 

3.  What  are  increased  costs. 

3.  How  obtained. 

Sec.  1.  When  allowed. 

In  either  of  the  following  cases,  a  defendant,  in  whose 
favor  a  final  judgment  is  rendered,  in  an  action  wherein 
the  complaint  demands  judgment  for  a  sum  of  money 
only,  or  to  recover  a  chattel;  or  a  final  order  is  made,  in 
a  special  proceeding  instituted  by  a  State  writ,  is  entitled 
to  recover  the  costs,  prescribed  in  section  thirty-two 
hundred  and  fifty-one  of  the  Code,  and,  in  addition 
thereto,  one  half  thereof: 

1.  Where  the  defendant  is  or  was  a  public  officer,  ap- 
67 
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pointed  or  elected  under  the  authority  of  the  State,  or  a 
person  specially  appointed,  according  to  law,  to  perform 
the  duties  of  such  an  officer;  and  the  action  or  special 
proceeding  was  brought  by  reason  of  an  act,  done  by  him 
by  virtue  of  his  office,  or  an  alleged  omission  by  him,  to 
do  an  act,  which  it  was  his  official  duty  to  perform. 

2.  Where  the  action  was  brought  against  the  defend- 
ant, by  reason  of  act  done,  by  the  command  of  such  an 
officer  or  person,  or  in  his  aid  or  assistance,  touching  the 
duties  of  the  office  or  appointment. 

3.  Where  the  action  was  brought  against  the  defend- 
ant, for  taking  a  distress,  making  a  sale,  or  doing  any 
other  act,  by  or  under  color  of  authority  of  a  statute  of 
the  State. 

But  this  section  does  not  apply,  where  an  officer,  or 
other  person,  specified  herein,  unites  in  his  answer  with 
a  person  not  entitled  to  such  additional  costs.  (Co.  Civ. 
Proc.  §  3258). 

The  following  officers  are  entitled  to  increased  costs- 
under  the  statute:  the  sheriff;  a  constable  sued  for  offi- 
cial acts,  although  in  justice's  court  {Jones  v.  Or  ay,  IS 
Wend.  280);  a  policeman  sued  for  an  act  done  in  his  offi- 
cial capacity  [Enright  v.  Shalvey,  1  Cit.  Ct.  58);  an  over- 
seer of  the  poor  when  sued  for  acts  done  in  his  official 
capacity  {Oallup  v.  Bell,  20  Hun,  172);  an  overseer  of 
highways  and  those  assisting  him  in  working  the  high- 
way. ( Van  Bergen  v.  AcJdee,  21  How.  Pr.  314).  One 
sued  as  late  surrogate  for  not  paying  over  moneys  in  his 
hands  is  entitled  to  double  costs,  under  this  section. 
{Burhans  v.  Blanchard,  1  Denio,  626).  The  class  of 
persons  mentioned  in  the  second  sub-division  of  the  sec- 
tion quoted  above,  are  those  only  who  are  called  upon 
by  an  officer  to  assist  him  in  the  execution  of  process,  or 
in  the  performance  of  his  duty,  and  who  have  no  connec- 
tion with  or  interest  in  the  execution  of  the  process,  and 
are  not  parties  to  the  action  or  proceeding  in  which  it 
originates.  {Bradley  v.  Fay^  18  How.  Pr.  481).  The 
board  of  supervisors  are  not  entitled  to  increased  costs 
under  this  section.  {People  ex  rel  v.  Supvrs., 
50  How.  Pr.  353).  An  action  by  the  sheriff  upon 
a    bond     given    by    a    deputy    is    not     within    this 
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section.  {Conner  v.  Keese,  88  Hun,  124).  When  any 
suit  or  proceeding  shall  be  commenced  in  any  court 
against  any  officer  of  this  state  for  any  act  done  by  such 
officer  in  his  official  capacity  in  the  discharge  of  any 
duty  under  the  military  law,  or  against  any  person  act- 
ing under  authority  or  order  of  any  such  officer,  or  by 
virtue  of  any  warrant  issued  by  him  pursuant  to  law, 
or  against  any  collector  or  receiver  of  taxes,  the  defend- 
ant shall  recover  treble  costs  in  case  the  plaintiff  shall 
be  nonsuited  or  have  a  verdict  or  judgment  rendered 
against  him.  (1  R.  S.,  Tth  ed.,  177,  §  213).  A  consta- 
ble executing  a  warrant  issued  by  a  colonel  of  a  regiment 
for  the  collection  of  a  fine,  is  within  this  section. 
{Walker  V.  Burnham,  7  How.  Pr.  55).  Proceedings  for 
mandamus  are  not  within  the  statute  allowing  increased 
costs  {People  v.  Adams,  9  Wend.  333);  neither  are 
actions  in  equity.  {Davis  v  Cooper,  50  Barb.  376).  An 
action  begun  in  a  justice's  court  and  brought  to  the  su- 
preme court  by  appeal  through  the  county  court  is 
within  the  act.  {Porter  v.  Cobb,  25  Hun,  184).  A  co- 
defendant,  sued  with  an  officer  charged  with  malicious 
prosecution  is  not  within  the  statute  awarding  increased 
costs,  and  upon  succeeding  can  only  have  single  costs. 
{Bow  V.  Sherwood,  6  John.  109).  Under  a  former  stat- 
ute it  was  held  that  the  public  officer  was  only  entitled 
to  increased  costs,  when  he  was  sued  for  misfeasance, 
and  not  where  he  was  sued  for  nonfeasance  {Piatt  v. 
Osborn,  2  Cow.  52Y);  but  the  section  of  the  Code  above 
cited  gives  the  increased  costs  where  the  defendant  is 
sued  by  reason  of  an  alleged  omission  by  him  of  an  offi- 
cial act,  and  that  change  in  the  section,  changes  the  rule 
so  that  it  now  applies  to  an  action  against  a  pub- 
lic officer  for  nonfeasance,  as  well  as  misfeasance.  In- 
ceased  costs  under  this  section  are  not  allowed  on  interlo- 
cutory proceedings,  as  upon  a  motion.  {Waring  v.  Acker, 
1  Hill,  673).  They  cannot  be  taxed  until  the  recovery  of 
a  final  judgment.  {Seymour  v.  Billings,  12  Wend.  285). 
Where  a  favor  is  granted  to  the  plaintiff  in  such  an 
action  on  payment  of  costs  to  the  defendant,  it  means 
single  and  not  double  costs.  {8ar.  &  W.  B.  B.  Go.  v. 
McCoy,  7  How.   Pr.    190).     Increased  costs  under  this 
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section  will  be  allowed  to  the  defendant  on  the  appeal 
where  he  is  the  respondent  {BurMe  v.  Luce,  1  N.  Y.  239); 
but  not  where  he  is  the  appellant.  {JDockstader  v.  Sam- 
mons,  4  Hill,  546).  The  Code  of  Civil  Procedure  has  not 
changed  the  law  in  this  respect.  {Scott  v.  Farley,  3  Law 
Ball.  30).  The  same  rule  also  applies  to  cases  where 
treble  costs  are  claimed,  by  officers  of  the  executive 
under  that  act.  {Ustus  v.  Baldwin,  9  How.  Pr.  80). 
Where  a  public  officer  has  been  sued,  and  he  appeals 
from  a  judgment  against  him,  which  is  reversed,  and 
then  the  plaintiff  appeals  and  the  judgment  is  affirmed, 
the  defendant  is  entitled  to  double  costs  ou  the  second 
appeal.  ( Wheelock  v.  HotcJikiss,  18  How.  Pr.  468). 
Where  in  an  action  brought  against  a  public  officer  the 
plaintiff  recovers  less  than  fifty  dollars  so  that  the  de- 
fendant is  entitled  to  costs  of  the  action,  he  is  only  en- 
titled to  single  and  not  increased  costs. 

A  plaintiff,  who  recovers  double  or  other  increased 
damages,  does  not  thereby  become  entitled  to  more  than 
single  costs;  except  where  it  is  otherwise  specially  pre- 
scribed by  law.     (Co.  Civ.  Proc.  §  3257). 

Sec.  2.  What  are  increased  costs. 

Increased  costs  as  defined  in  the  Code  of  Civil  Pro- 
cedure, are  the  costs  iDrescribed  in  section  thirty-two 
hundred  and  fifty-one  of  the  Code,  and  in  addition 
thereto,  one-half  thereof.     (Co.  Civ.  Proc.  §  3258). 

The  increase,  specified  in  the  last  section,  does  not 
extend  to  the  disbursements;  and  an  officer,  witness,  or 
juror,  is  not  entitled  to  any  other  fee  in  the  action, 
except  the  single  fee  allowed  by  law  for  his  services.  (Co. 
Civ.  Proc.  §  3259). 

Where  the  statute  gives  treble  costs,  it  means  costs 
actually  multixDlied  by  three.  {Walker  v.  Burnam,  7 
How.  Pr.  55).  Increased  costs  belong  to  the  party  and 
not  to  the  attorney.  Where  an  officer  is  sued  and  a 
third  party  under  whose  process  the  officer  was  acting, 
indemnifies  him  and  assumes  the  defense  of  the  action 
and  succeeds,  and  double  costs  of  action  are  taxed,  they 
will  belong  to  the  party  who  assumes  the  expenses  of 
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the  defense,  and  not  to  the  nominal  defendants.  ( Wheeler 
V.  McFarlin,  2  Den.  183). 

Sec.  3.  How  obtained. 

Increased  costs  to  which,  a  party  may  be  entitled  are 
not  awarded  in  a  judgment  of  affirmance.  {Carpenter 
V.  Willett,  3  Robt.  700).  The  clerk  has  no  power  to  award 
them.  {Stewart  v.  ScTiuUz,  33  How.  3).  It  was  held  in 
MacJc  V.  McOullock  (2  How.  Pr.  127),  that  the  party 
claiming  to  be  entitled  to  increased  costs  must  apply  for 
them  on  motion  made  at  the  special  term.  The  contrary 
was  held  in  WheelocJc  v.  HotcTikiss  (18  How.  Pr.  468), 
where  the  court  say,  no  motion  is  necessary,  and  they 
may  be  taxed  by  the  clerk  in  a  proper  case.  The  weight 
of  authority  however  seems  to  be  in  favor  of  the  rule  as 
laid  down  in  Mack  v.  McCullocJc,  and  in  any  case  it  is  a 
safer  practice  to  apply  for  them  upon  motion.  If  the 
motion  is  made  at  the  same  term,  where  the  judgment  is 
rendered,  no  formal  notice  is  necessary.  If  it  is  not  made 
at  that  term,  it  must  be  made  at  special  term  upon  the 
usual  notice.  It  should  be  made  upon  affidavits  and  the 
other  papers  in  the  action,  showing  that  the  party  was 
entitled  to  the  costs  which  he  claims;  and  the  certificate 
of  the  judge  who  presided  at  the  trial  or  the  referee  be- 
fore whom  the  case  was  tried,  of  any  fact  which  appeared 
upon  the  trial,  whereby  the  party  became  entitled  to  an 
increased  costs,  must  be  presented  with  the  motion  pa- 
pers. That  certificate  is  the  only  competent  evidence  of 
the  matter,  and  it  is  the  duty  of  the  Judge  or  the  referee 
to  make  the  certificate  upon  the  application  of  the  party 
entitled  thereto,  either  before  or  after  the  trial,  or  the  de- 
cision, or  report.  Single  costs  only  will  be  given  for  the 
motion  for  increased  costs.     {Mack  v.  McGullock,  2  How. 

Pr.  127). 
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TAXATION  OF  COSTS. 
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3.  Affidavit  of  disbursements. 

4.  Objections  to  taxation. 

5.  Taxation. 

6.  Review  of  taxation. 
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Sec.  1    Hoiv  costs  to  be  taxed. 

Costs  must  be  taxed  by  the  clerk,  upon  the  application 
of  the  party  entitled  thereto;  except  that  the  court  may 
direct,  that  interlocutory  costs,  or  costs  in  special  pro- 
ceeding, be  taxed  by  a  judge.  The  clerk  must  insert,  in 
the  judgment  or  final  order,  the  amount  of  the  costs,  as 
taxed.  In  a  case  where  the  costs  are  in  the  discretion  of 
the  court,  the  report  or  decision,  or  the  direction  of  the 
court  for  final  judgment,  upon  a  default,  or  after  a  jury 
trial,  must  specify  which  party  or  parties  are  entitled  to 
costs;  but  the  amount  of  the  costs  must  be  ascertained 
by  taxation.  The  allowance,  specified  in  section  thirty- 
two  hundred  and  fifty  two  of  the  Code,  must  be  computed. 
(Co.  Ciy.  Proc,  §  3262). 

Taxation  of  costs  by  a  judge  is  a  nullity  {Hannah  v. 
Dexter,  15  Abb.  Pr.  135);  except  interlocutory  costs,  or 
costs  in  a  special  proceeding  when  directed  by  the  court, 
as  specified  in  the  section  above.     The  costs  of  these 
proceedings  are  always  to  be  taxed  by  the  clerk  unless 
the  court  directs  otherwise.     The  rule  laid  down  by  sec- 
tion three  hundred  and  eleven  of  the  Code  of  Procedure, 
upon  the  authority  of  which  the  case  of  Cochran  v.  In- 
gersoll  (11  Hun,  342),  was  decided,  has  been  changed  by 
the  Code  of  Civil  Procedure  in  the  section  quoted  above. 
An   order  that   the  costs  be  regularly  taxed,  without 
more,  implies  that  they  are  to  be  taxed  by  the  clerk. 
{Crosley  v.  CoU,  37  Hun,  271).      The  costs  of   a  post- 
ponement of    a  trial,  are  to  be  taxed    by   the    clerk. 
{Of  Loughlin  v.  Hammond,  12  Civ.  Pro.  R.  170).  Where 
an  order  is  affirmed  by  the  court  of  appeals  with  costs, 
the  costs  are  to  be  taxed  by  the  clerk.  {Kelly  v.  Plum, 
50  How.  Pr.  236).     So  the  clerk  is  the  proper  officer  to 
tax  the  disbursements  on  an   appeal  from  an  order. 
{Higgins  v.  Callahan,  2  Civ.  Pro.  R.   302).      It  is  the 
duty  of  the  clerk  to  tax  any  bill  of  costs  when  it  is  pre- 
sented  to  him.     {Bailey  v.  Stone,  41  How.  Pr.  346).     If 
costs  are  given  by  the  statute  so  that  the  right  of  the 
party  to  them  is  absolute,  the  clerk  upon  taxation  must 
enter  them  in  the  judgment,  without  an  order  of  the 
court.     {Lultgor  v.  Walters,  64  Barb.  417).     So  if  costs 
are  awarded  by  the  report  of  a  referee,  it  is  the  duty  of 
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the  clerk  to  tax  them  and  enter  them  in  the  judgment 
and  he  has  nothing  to  do  with  the  regularity  of  the  re- 
port {Ballou  V  Parsons,  67  Barb.  19);  but  unless  the 
right  to  costs  exists  by  statute  or  is  given  by  the  verdict, 
decision  or  report,  the  clerk  should  not  insert  them  in  the 
judgment  vi^ithout  an  order  of  the  court.  {Bailey  v. 
Stone,  supra).  If  an  action  is  discontinued  without 
costs,  the  clerk  will  not  be  compelled  to  tax  them;  and 
he  should  not  insert  them  in  a  judgment,  although  the 
order  is  erroneous.  {Olcott  v.  McLean,  11  Hun,  394). 
If  a  final  order  in  a  special  proceeding  gives  costs  "  in 
the  action  "  it  is  proper  for  the  clerk  to  tax  costs  of  the 
action,  in  obedience  to  the  order.  If  the  costs  should  be 
other  than  the  costs  of  the  action,  the  remedy  of  the 
party  against  whom  they  are  given  is  to  amend  the  or- 
der     {Hearn  v.  Sullivan,  13  Abb.  N.  C.  371). 

An  officer,  authorized  to  tax  costs  in  an  action  or  a 
special  proceeding,  must,  whether  the  taxation  is  op- 
posed, or  not,  examine  the  bills  presented  to  him  for 
taxation;  must  satisfy  himself  that  all  the  items  allowed 
by  him  are  correct  and  legal;  and  must  strike  out  all 
charges  for  fees,  other  than  the  prospective  charges  ex- 
pressly allowed  by  law,  where  it  does  not  appear  that  the 
services,  for  which  they  are  charged,  were  necessarily 
performed.     (Co.  Civ.  Proc.  §  3266). 

The  taxing  officer  has  no  discretion  as  to  the  items 
which  he  can  tax;  he  can  only  tax  those  which  the  stat- 
ute allows;  nor  can  he  tax  them  at  any  greater  rate  than 
allowed  by  statute  {Downing  v.  Marshall,  37  N.  Y.  380); 
although  the  attorneys  agree  upon  an  amount  in  excess 
of  that  allowed  by  law.  {O Keefe  v.  Shipherd,  23  Hun, 
256).  The  power  to  tax  for  costs  or  disbursements  is 
confined  to  business  done  in  the  court  or  in  the  progress 
of  the  cause,  unless  the  statute  otherwise  provides. 
{Lynch  v.  Meyers,  3  Daly,  256).  If  the  amount  of  the 
fees  of  the  referee  is  disputed,  they  should  be  taxed. 
{Ward  V.  James,  8  Hun,  526).  Before  allowing  the 
amount  charged  in  the  bill,  the  clerk  should  be  sat- 
isfied as  to  the  proper  amount,  and  the  charge  should  be 
supported  by  an  afifidavit,  in  addition  to  the  general  affi- 
davit of  disbursements  attached  to    the  bill  of   costs. 
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{Brown  v,  Windmuller,  36  Super.  75).  It  is  the  duty  of 
the  clerk  to  examine  the  charges  for  disbursements,  and 
{ 0  strike  out  all  that  are  too  large,  or  are  unnecessarily 
incurred.  {Delcomyn  v.  Chamberlain,  48  How.  Pr.  400). 
If  he  has  any  doubt  as  to  the  correctness  of  any  item  of 
disbursements,  he  should  disallow  it.  {Rogers  v.  Rogers, 
2  Paige,  458).  The  power  of  the  clerk  to  tax  costs  is 
exhausted  upon  the  first  apphcation,  but  if  the  papers 
used  upon  the  application  are  defective,  he  cannot  enter- 
tain a  second  application  to  tax  costs  without  special 
order  of  the  court,  which  can  only  be  made  upon  notice. 
{Larkin  v.  Steele,  25  Hun,  254). 

Sec.  2.  Notice  of  taxation. 

Costs  may  be  taxed,  upon  notice  to  the  attorney  for 
each  adverse  party,  who  has  appeared,  and  is  interested 
in  reducing  the  amount  thereof.  Notice  of  taxation 
must  be  served,  not  less  than  five  days  before  the  taxa- 
tion; unless  the  attorneys,  serving  and  served  with  the 
notice,  all  reside,  or  have  their  offices,  in  the  city  or  town 
where  the  costs  are  to  be  taxed;  in  which  case,  a  notice 
of  two  days,  is  sufficient.  A  copy  of  the  bill  of  costs, 
specifying  the  items,  with  the  disbursements  stated  in 
detail,  must  be  served  with  the  notice  of  taxation^  (Co. 
Civ.  Proc.  §  3263).  It  is  no  objection  to  a  notice  of  tax- 
ation of  costs,  that  no  right  to  costs  exists  at  the  time  it 
is  given;  if  the  right  comes  into  existence  before  or  at 
the  date  for  which  notice  is  given.  {Anon,  4  Sand.  693). 
If  costs  are  not  adjusted  on  the  day  for  which  they  are 
noticed,  and  the  adverse  party  does  not  appear,  the  party 
giving  notice  may  postpone  the  taxation  to  another  date 
and  then  may  tax  them  without  further  notice  {Cooper 
V.  Astor,  1  John.  Cas.  32),  but  if  the  taxing  officer  is  ab- 
sent at  the  time  noticed,  the  costs  cannot  be  taxed  before 
another  officer  or  on  another  date  without  a  new  notice 
to  the  adverse  party.  {Morris  v.  Sliter,  1  Den.  236;^^ 
Bissell  V.  Dayton,  2  How.  Pr.  80).  If  the  receipt  of 
notice  of  taxation  is  denied,  the  party  serving  it  must 
show  the  time  and  manner  of  serving.  ( Van  Wyck  v» 
Jieid,  10  How.  Pr.  366). 
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Sec.  3.  Affidavit  of  disbursements. 

A  charge,  for  the  attendance  of  a  witness,  cannot  be 
allowed  without  an  affidavit,  stating  the  number  of  days 
of  his  actual  attendance;  and,  if  travel  fees  are  charged, 
the  distance  for  which  they  are  allowed.  A  charge,  for 
a  copy  of  a  document  or  paper,  cannot  be  allowed, 
without  an  affidavit,  stating  that  it  was  actually  and 
necessaiily  used  or  was  necessarily  obtained  for  use. 
An  item  of  disbursements,  in  a  bill  of  costs,  can- 
not be  allowed,  in  any  case,  unless  it  is  verified 
by  affidavit,  and  appears  to  have  been  necessarily 
incurred,  and  to  be  reasonable  in  amount.  (Co.  Civ, 
Proc.  §  3267).  The  taxing  officer  is  not  authorized  to 
tax  any  disbursements,  without  an  affidavit  {O^Loughlin 
V.  Hammond,  12  Civ.  Pro.  R.  171);  but  that  affidavit 
need  not  be  made  by  the  party  or  by  the  attorney.  {Wil- 
link  V.  RecMe,  19  Wend.  82).  The  affidavit  of  witnesses 
must  state  the  name  and  residence  of  each  witness,  the 
distance  each  one  traveled,  and  the  time  he  actually 
attended  at  the  court.  {Ehle  v.  Bingham,  4  Hill,  595). 
It  must  also  state  that  the  witness  was  material  and 
necessary,  or  that  the  party  believed  him  so.  {Dean  v. 
Williams,  6  Hill,  376;  Wlieeler  v  Lozee,  12  How.  Pr. 
446).  The  case  of  WillinJc  v.  RecMe  {supra),  so  far  as 
it  seems  to  hold  to  the  contrary,  is  at  variance  with  the 
cases  last  cited,  and  Soes  not  correctly  state  the  law.  If 
the  affidavit  does  not  state  that  the  witnesses  are  mate- 
rial, the  fee  for  them  cannot  be  taxed.  {O'Loughlin  v. 
Hammond,  12  Civ.  Pro.  R.  171).  It  is  not  necessary 
however,  in  the  affidavit  of  materiality,  to  state  that  it 
is  upon  the  advice  of  counsel.  {Peck  v.  Powers,  25  Hun, 
65).  It  need  not  be  stated  in  the  affidavit,  that  the  wit- 
ness was  subpoenaed,  if  it  appears  that  he  was  present 
or  attended  at  the  request  or  agreement  of  the  party 
{Wheeler  v.  Lozee,  12  How.  Pr.  446);  for  the  sole  pur- 
pose of  being  a  witness  in  the  case.  {Taaks  v.  Schmidt, 
25  How.  Pr.  340).  If  a  witness  was  not  called  upon  the 
trial,  the  presumption  is  that  he  was  not  a  material  wit- 
ness, and  the  party,  claiming  to  tax  his  fees  must  show 
what  he  expected  to  prove  by  the  witness  and  the  reasoa 
68 
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why  he  was  no-t  called.  {Bohitzek  v.  Hect,  3  Civ.  Pro.  E. 
156;  Haynes  v.  Mosher,  15  How.  Pr.  216).  If  the  item 
of  referee's  fees  is  objected  to,  the  general  affidavit  of 
disbursements  is  not  sufficient  proof  of  the  amount. 
The  necessary  proof  to  entitle  a  party  to  tax  referee's 
fees  has  been  stated  in  article  13,  supra.  If  it  appears 
that  there  was  a  special  agreement  as  to  the  rate  of  fees 
to  be  allowed  to  the  referee,  it  should  be  shown  by  affi- 
davit. It  has  been  held  that  the  affidavit  of  disburse- 
ments need  not  be  served  with  the  bill  of  costs  for  taxa- 
tion {Sleight  v.  Hancox,  4  Abb.  Pr.  245,  248);  but  by 
far  the  better  practice  is  to  serve  it  with  the  notice. 
{Crosley  v.  Cohh,  2,1  Hun,  271). 

Sec.  4.  Objections  to  taxation. 

If  notice  of  taxation  has  been  given  and  the  party,  upon 
whom  it  is  given,  has  any  objections  to  the  items  charged 
in  the  bill,  he  should  appear  at  the  time  fixed  in  the 
notice  and  take  the  objection,  which  should  be  specific. 
A  general  indefinite  objection  to  the  sufficiency  of  the 
affidavit  of  disbursements,  or  to  the  bill,  is  not  sufficient. 
The  objection  should  point  out  the  objectionable  items. 
{Toll  V.  Thomas,  15  How.  Pr.  315;  Cuyler  v.  Coats,  10 
How.  Pr.  141).  An  objection  that  every  item  in  the  bill 
is  illegal,  is  not  available  on  a  motion  for  re-taxation. 
■{People  V.  Lewis,  28  How.  Pr.  159).  Any  objection 
which  might  have  been  taken  before  the  clerk,  will  be 
■disregarded  upon  a  motion  for  re-taxation,  if  it  was  not 
then  taken.  {Cuyler  v.  Coats,  supra).  The  court, 
however,  may,  upon  proper  terms,  deduct  upon  a 
motion  for  re-taxation,  any  item  which  was  not  objected 
to,  if  nof  properly  allowable.  {Pentz  v.  Hawley,  1  Barb. 
Ch.  152).  if  notice  of  taxation  is  served  so  late,  that  the 
party  taxing  the  costs  has  reason  to  believe  that  the 
adverse  jjarty  could  not  attend,  the  attorney,  upon  whom 
it  is  served,  is  not  concluded  by  a  failure  to  appear  and 
object;  he  may  review  the  taxation  as  though  he  had  ap- 
peared and  taken  the  necessary  objections.  {Ooodyear  v. 
Baird,  11  How.  Pr.  377).  The  party  objecting  to  the 
items  of  a  bill  of  costs,  is  not  concluded  by  the  affidavit 
of  disbursements,  but  he  may  contradict  it  before  the 
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■clerk.  {Orosley  v.  Cohh,  37  Hun,  271).  If  the  affidavit 
of  disbursements  was  serv  d  with  the  notice  of  taxation, 
the  adverse  party  should  be  prepared  with  his  contradic- 
tatory  proof  at  the  time  of  the  taxation.  If,  however, 
the  affidavit  was  not  served  with  the  notice,  he  is  entitled 
to  an  opportunity  for  inspecting  the  affidavits  to  make 
his  contradictatory  proof,  if  he  has  any,  and  it  would  be 
the  duty  of  the  clerk  to  adjourn  the  taxation  to  enable 
him  to  do  so. 

Sec.  5.  Betaxation. 

Costs  may  also  be  taxed  without  notice.  But  where 
they  are  so  taxed,  notice  of  retaxation  thereof  must  im- 
mediately afterwards  be  given,  as  prescribed  in  the  last 
section,  by  the  party  at  whose  instance  they  were  taxed; 
in  default  whereof,  the  court  must,  upon  the  application 
of  a  party  entitled  to  notice,  direct  a  retaxation,  with 
costs  of  the  motion,  to  be  paid  by  the  party  in  default. 
The  court  may,  in  its  discretion,  upon  the  application  of 
a  party  interested,  direct  a  retaxation  of  costs  at  any 
time.  Any  sum,  deducted  upon  a  retaxation,  must  be 
■credited  upon  the  execution,  or  other  mandate  issued  to 
enforce  the  judgment.     (Co.  Civ,  Proc.  §  3264). 

The  retaxation  which  is  provided  for  in  this  section,  to 
be  directed  by  the  court,  is  something  different  from  a  re- 
vie  iv  of  the  taxation  provided  for  in  a  subsequent  section. 
It  is  more  in  the  nature  of  a  rehearing,  where  the  party 
to  whom  it  is  given  had  no  opportunity  for  hearing  or  did 
not  have  ?.  fair  hearing  before  the  clerk.  {Murdoch  v. 
Adams,  10  Hun,  566;  Mayor,  etc.,  v  Cornell,  9  Hun, 
215).  The  court  may  order  it  at  any  time  although  no 
application  has  been  made  to  review  the  taxation  already 
had  before  the  clerk.  {CoJiu  v.  Husson,  13  Daly,  34). 
It  will  be  refused  for  laches.  {Penfield  v.  James,  4  Hun, 
69).  Where  retaxation  is  ordered  because  the  party  upon 
whom  the  notice  was  served  did  not  appear  upon  the 
taxation,  the  order  should  not  direct  the  clerk  as  to  his 
action,  but  should  send  the  matter  to  him  to  determine 
upon  the  facts  which  should  be  submitted  by  the  party. 
{Murdoch  v.  Adams,  10  Hun,  566). 
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Sec.  6.  Review  of  taxation. 

A  taxation  or  a  re-taxation  may  be  reviewed  by  the 
court,  upon  a  motion  for  a  new  taxation.  The  order, 
made  upon  such  a  motion,  may  allow  or  disallow  any 
item,  objected  to  before  the  taxing  officer,  in  which  case,, 
it  has  the  effect  of  a  new  taxation;  or  it  may  direct  a  new 
taxation  before  the  proper  officer,  specifying  the  grounds- 
or  the  proof,  upon  which  the  item  may  be  allowed  or  dis- 
allowed by  him.     (Co.  Civ.  Proc.  §  3265). 

A  motion  for  re- taxation  under  this  section  is  the 
proper  remedy  for  any  error  in  taxation  by  the  clerk, 

{Andrews  v.  Cross,  17  Abb.  IST.  C.  92).  Re-taxation 
will  always  be  ordered  under  this  section,  where  it  is 
shown  that  there  is  a  fraudulent  or  excessive  taxation  of 
the  costs  in  special  proceedings.  {Mayor,  &c.  v.  Cornell, 
9  Hun,  215).  The  motion  for  a  re-taxation  under  this 
section  is  made  at  the  special  term  on  notice;  it  should 
be  made  promptly  after  the  taxation,  or  it  will  be  denied 
for  delay,  unless  the  delay  is  excused.  {Penfield  v. 
James,  4  Hun,  69).  Perfecting  an  appeal  from  the  judg- 
ment is  a  waiver  of  the  right  to  review  the  taxation. 
{Pfaulder,  &c.  Co.  v.  Sargent,  43  Hun,  154).  So  where 
the  party  who  is  aggrieved  by  the  ruling  of  the  clerk, 
upon  a  taxation  of  the  costs,  enters  judgment  for  the 
damages  and  the  costs  as  taxed  by  the  clerk,  he  cannot 
afterwards  review  the  taxation.  {Burrows  v.  Butler,  38 
Hun,  121).  The  motion  must  be  made  on  the  same 
papers,  which  were  used  before  the  clerk;  the  bill  of  costs, 
affidavits  on  both  sides,  the  items  objected  to,  and  the 
ruling  of  the  clerk  thereon.  {Comly  v.  Mayor,  &c.  1 
Civ.  Pro.  R.  306,  317).  Only  those  papers  which  were  used 
before  the  clerk  and  passed  upon  before  him  upon,  the 
taxation,  can  be  considered  on  the  hearing  of  the  motion. 
{Remington  Paper  Co.  v.  C  Brien,  18  Wkly.  Dig.  209;. 
Varnum  v.  Wheeler,  9  Civ.  Pro.  E,.  421).  It  is  not  neces- 
sary to  serve  copies  of  the  papers  used  by  the  clerk,  on 
the  taxation  of  costs  with  the  notice  of  a  motion  for 
a  new  taxation  thereof;  but  where  there  is  a  dis- 
pute as  to  what  papers  were  so  used,  the  moving 
party  should  obtain  and  present  a  certificate  or  affidavit 
of  the  clerk,  showing  fully  what  papers  or  records  were 
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used,  and  should  also  produce  to  the  court  upon  the  mo- 
tion, the  original  papers  or  certified  copies  thereof.  {Fer- 
guson V.  Wooley,  9  Civ.  Pro.  R.  236).  Where  the  objec- 
tions taken  before  the  clerk  were  oral,  the  moving  party, 
upon  an  application  for  retaxation,  should  show  by  affida- 
vit, what  took  place  on  the  taxation,  and  should  serve  a 
copy  of  the  affidavit  on  the  adverse  party,  with  notice 
of  the  motion  for  retaxation.  {yVehb  v.  Crosby,  11 
Paige,  193).  If  the  papers  used  before  the  clerk  do  not 
show  what  items  were  objected  to,  it  should  be  made  to 
appear  by  affidavit.  A  statement  of  them  in  the  notice 
of  motion,  is  not  sufficient.  {People  v.  Oakes,  1  How. 
Pr.  195).  If  for  any  reason  there  was  no  ai)pearance 
before  the  clerk  the  papers  used  upon  the  motion  for  re- 
taxation should  show  the  reason.  {Goodyear  v.  Baird, 
11  How.  Pr.  377).  The  only  objections  considered  upon  a 
motion  for  a  retaxation  are  those  which  were  taken  be- 
fore the  clerk.  (See  section  4,  supra).  If  the  moving 
party  did  not  appear  before  the  clerk  after  proper  notice 
and  an  opportunity  to  appear,  he  cannot  review  the  tax- 
ation under  this  section  {Hinckley  v.  Boardman,  3  Cai. 
134);  except  perhaps,  where  the  notice  was  served  at  so 
late  a  day,  that  he  was  unable  to  appear;  but  the  applica- 
tion for  a  retaxation  should  be  made  under  section  thirty- 
two  hundred  and  sixty -four,  and  not  under  this  section. 
Where  the  motion  is  based  simply  upon  errors  of  the 
clerk  in  the  taxation,  which  appear  in  the  papers  used 
before  him,  new  affidavits  in  support  of  the  motion  can 
be  read  upon  the  hearing.  {Logan  v.  Thomas,  11  How. 
Pr.  160).  The  question  whether  the  party  is  entitled  to 
costs  at  all  cannot  be  raised  upon  a  motion  for  retaxation. 
(DeGraffY.  Hoyt,  4  T.  &  C.  348,  351).  When  the  objection 
to  the  taxation  presents  only  a  question  of  law,  the  special 
term  should  allow  or  disallow  the  item  instead  of  ordering 
a  new  taxation  before  the  clerk.  When,  however,  the 
objection  presents  a  question  of  fact,  the  special  term 
may  determine  it  and  allow  or  disallow  the  item,  or  it 
may  direct  a  new  taxation  before  the  clerk,  specifying 
the  grounds  or  the  proof  upon  which  the  item  may  be 
allowed  or  disallowed.  Upon  the  new  taxation  both 
parties  may  present  other  evidence  and  thus  re-try  the 


542  PRACTICE. 

question  of  fact,  and  they  are  not  confined  to  the  evi- 
dence presented  on  the  first  taxation,  (flrosley  v.  Cohb,. 
37  Hun,  271).  If  the  objection  is  only  to  a  small  dis- 
bursement taxed  at  the  legal  rate,  although  technically 
unnecessary,  it  will  not  usually  be  interfered  with.  {Peo- 
ple Y.  Colborne,  20  How.  Pr.  378).  Where  an  item  ob- 
jected to  is  disallowed  because  sufficient  proof  was  not 
presented  before  the  clerk,  it  will  not  be  sent  back  for 
new  proof,  without  some  excuse  for  failing  to  give  suffi- 
cient proof  on  the  first  taxation.  {Ball  v.  Sprague,  23 
How.  Pr.  241).  If  neither  party  succeeds  in  full  upon 
the  motion,  or  if  each  party  succeeds  as  to  part  of  the 
motion,  no  costs  of  the  motion  will  be  allowed.  {Otis  v. 
Forman,  X  Barb.  Ch.  30).  Usually,  however,  the  de- 
feated party  upon  the  motion  will  be  charged  with  costs, 
of  it.  {Pentz  v.  Hawley,  2  Barb.  Ch.  552).  The  order 
made  upon  the  motion  is  appealable  to  the  general  term.. 
{Bluyter  v.  Smith,  2  Bosw.  673).  If  costs  awarded  by 
the  court  of  appeals  are  charged  at  too  high  a  rate,  the 
remedy  is  in  the  court  below  for  a  retaxation.  {Dresser 
V.  BrooTcs,  2  N.  Y.  559).  An  appeal  from  an  order  made 
on  such  a  motion  will  lie  to  the  court  of  appeals.  {First 
Nat.  Bank.  v.  Fourth  Nat.  BanJc.  84  N.  Y.  469). 
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ARTICLE  I. — General  provisions  as  to  fees. 
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ARTICLE  I. 

GENERAL  PROVISIONS  AS  TO  PEES. 

SECTION. 

1 .  Definition  and  purpose. 

2.  When  allowed 

3.  How  taxed  and  collected. 

Sec.  1    Definitioo  and  purpose. 

It  IS  not  intended  in  this  chapter  to  give  a  digest  of 
fees;  but  only  to  refer  to  those  fees  which  a  party  might 
reasonably  expect  to  be  called  upon  to  pay  during  the 
the  progress  of  an  action  or  a  special  proceeding  in  a 
court  of  record.  There  are  a  great  many  fees  prescribed 
by  statute,  which  in  no  way  relate  to  the  conduct  of  a 
civil  action;  and  no  reference  will  be  made  to  them. 

A  fee  is  a  specific  perquisite  allowed  by  law  to  certain 
officers  or  persons  in  the  performance  of  duties  required 
by  law,  as  a  recompense  for  their  labor  and  trouble. 
The  term  fee,  differs  from  costs  in  this,  that  a  fee  is  a 
recompense  to  an  officer  or  person  for  services  required 
by  law,  to  be  performed  by  such  officer  or  person;  while 
costs  are  such  sums  as  are  allowed  to  the  prevailing 
party  upon  the  judgment,  by  way  of  indemnification 
for  his  expenses  in  the  action,  and  which  may  be  recov- 
ered from  the  adverse  party. 

The  provisions  of  the.  Code  which  will  be  referred  to 
in  this  chapter  do  not  apply  to  fees  for  a  service  rendered 
in  a  criminal  action  or  special  proceeding  in  a  court  or 
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before  an  officer  (Co.  Civ.  Proc.  §  3332);  nor  do  they 
apply  to  a  case  where  special  provision  is  otherwise  made 
by  statute  for  compensation  for  a  particular  service  (Co. 
Civ.  Proc.  §  3330);  nor  did  the  provisions  of  the  Code 
have  the  effect  of  changing  the  fees  for  any  services, 
which  had  been  commenced  before  the  date  of  the  en- 
actment of  the  Code.  (Co.  Civ.  Proc.  §  3331;  Woodruff 
V.  Imperial  Fire  Ins.  Co.,  90  N.  Y.  522). 

Sec.  2.  When  allo'vred. 

Each  public  officer,  upon  whom  a  duty  is  expressly  im- 
posed by  law,  must  execute  the  same  without  fee  or 
reward,  except  where  a  fee  or  other  compensation  there- 
for is  expressly  allowed  by  law.  An  officer  or  other  per- 
son, to  whom  a  fee  or  other  compensation  is  allowed  by 
law,  for  any  service,  shall  not  charge  or  receive  a  greater 
fee  or  reward,  for  that  service,  than  is  so  allowed.  (Co. 
Civ.  Proc.  §  3280). 

An  officer,  or  other  person,  shall  not  demand  or  receive 
any  fee  or  compensation,  allowed  to  him  by  law  for  any 
service,  unless  the  service  was  actually  rendered  by  him; 
except  that  an  officer  may  demand  in  advance  his  fee, 
where  he  is,  by  law,  expressly  directed  or  permitted  to 
require  payment  thereof,  before  rendering  the  service. 
(Co.  Civ.  Proc.  §  3281). 

An  officer,  or  other  person,  who  violates  either  of  the 
provisions  contained  in  sections  thirty-two  hundred  and 
eighty  and  thirty-two  hundred  and  eighty-one,  is  liable, 
in  addition  to  the  punishment  prescribed  by  law  for  the 
criminal  offense,  to  an  action  in  behalf  of  the  person  ag- 
grieved, in  which  the  plaintiff  is  entitled  to  treble  dam- 
ages.    (Co.  Civ.  Proc.  §  3282). 

Although  the  county  clerk  in  certain  counties  is  made 
a  salaried  officer;  still  the  same  fees  allowed  by  law  to 
such  clerk,  are  still  tq  be  paid  to  him,  for  the  same  ser- 
vices, as  before  the  office  was  made  a  salaried  office;  the 
only  change  being  that  the  clerk  receives  the  fees  for  the 
use  of  the  county,  instead  of  for  his  own  use. 

Sec.  3.  How  taxed  and  collected. 

Each  county  clerk  or  register  of  deeds,  who  claims  any 
fees  by  virtue  of  his  office;  and  each  sheriff  or  coroner, 
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who,  upon  the  collection  of  .an  execution,  of  the  settle- 
ment, either  before  or  after  judgment,  of  an  action  or  a 
special  proceeding,  claims  any  fees,  which  have  not  been 
taxed;  must,  upon  the  written  demand  of  the  jjerson 
liable  to  pay  the  same,  cause  them  to  be  taxed  within 
the  county,  upon  notice  to  the  person  making  the  de- 
mand, by  a  Justice  of  the  supreme  court,  a  judge  of  a 
superior  city  court,  or  the  county  judge.  After  such  a 
demand  is  made,  the  officer  cannot  collect  his  fees,  until 
they  have  been  so /taxed.     (Co.  Civ.  Proc,  §  3287). 

The  fees  of  a  sheriff,  upon  an  execution  against  prop- 
erty, other  than  those  with  respect  to  which  it  is  spe- 
cially prescribed  by  statute,  either  that  they  must  be 
paid  by  a  particular  person,  or  that  they  may  be  in- 
cluded in  the  costs  of  the  party  in  whose  favor  the  ex- 
ecution is  issued,  must  be  collected  by  virtue  of  the 
execution,  in  the  same  manner  as  the  sum  therein 
directed  to  be  collected.     (Co.  Civ.  Proc.  §  3309). 

The  taxation  of  the  sheriff's  fees  on  execution  cannot 
be  had  on  the  requisition  of  the  sheriff  himself;  but  only 
of  the  defendant  in  the  execution,  on  objection  made  by 
him.  {Lynch  v.  Meyers,  8  Daly,  256).  It  is  a  matter  of 
importance  to  the  defendant,  that  the  fees  of  the  sheriff, 
which  are  paid  out  of  the  proceeds  of  his  jiroperty,  should 
be  regularly  taxed  on  his  written  demand;  and  the  fact 
that  the  plaintiff  approves  of  the  sheriff's  bill,  will  not 
prevent  the  defendant's  demanding  a  taxation  of  such 
fees.     {Salomon  v.  Saqui,  20  Abb.  N.  C.  59). 

No  judge  or  other  officer,  except  the  clerk,  has  any 
authority  to  adjust  or  tax  the  costs  in  an  action,  except 
for  interlocutory  purposes;  nor  any  fees  allowed  by  stat- 
ute as  compensation  for  the  services  of  a  public  officer 
or  for  his  expenses  not  performed  as  official  duties,  ex- 
cept such  as  are  allowed  or  provided  for,  by  statute,  or 
some  well  established  rule  of  the  common  law;  and  any 
sheriff  upon  the  settlement  of  an  execution  by  the 
defendant,  if  he  claims  any  fees  which  have  not  been 
taxed,  shall,  upon  being  required  by  the  defendant, 
and  on  his  paying  the  expenses  thereof,  have  his  fees 
taxed  by  some  proper  officer  of  the  court;  and  no 
69 
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sheriff  shall  collect  any  fees  after  being  required  to 
have  the  same  taxed,  without  such  taxation  having  been 
made.  (2  Eev.  Stat.  653,  §§  1,  2;  Lynch  v.  Meyers,  3. 
Daly,  256). 

AETICLE  II. 


FEES   OP 

CERTAIN 

OPFICEKS. 

SECTION. 

1. 

Of  referee. 

2. 

Tor  oaths  and  acknowledgements. 

3. 

Of  surveyor,  or  commissioner  in  partition  or  dower. 

4. 

Of  clerk  of  court  of  i 

appeals. 

5. 

Of  clerks  of  court. 

6. 

Of  county  clerk. 

7. 

Of  sheriff. 

8. 

Of  stenograph*. 

9. 

Of  juror. 

10. 

Of  publisher. 

11. 

Of  witness. 

12. 

Of  receiver. 

Sec.  1 

.Of  referee. 

The  fees  of  a  referee  upon  the  trial  of  an  action  are 
prescribed  in  section  thirty -two  hundred  and  ninety-six 
of  the  Code;  and  they  have  been  sufficiently  discussed 
in  the  chapter  on  reference.  (Chap.  XXXIII,  ante). 
The  fees  of  other  referees  are  prescribed  by  section 
thirty*-two  hundred  and  ninety-seven  of  the  Code  as 
follows: 

The  fees  of  a  referee  appointed  to  sell  real  property 
pursuant  to  a  judgment  in  an  action,  are  the  same  as 
those  allowed  to  the  sheriff;  and  he  is  also  allowed  the 
same  disbursements  as  the  sheriff.  Where  a  referee  is 
required  to  take  security  upon  a  sale,  or  to  distribute, 
or  apply,  or  ascertain  and  report  upon  the  distribution 
or  application  of,  any  of  the  proceeds  of  the  sale,  he  is 
also  entitled  to  one-half  of  the  commissions  upon  the 
amount  so  secured,  distributed,  or  applied,  allowed  by 
law  to  an  executor  or  administrator  for  receiving  and 
paying  out  money.  But  commissions  shall  not  be  allowed 
to  him  upon  a  sum  bidden  by  a  party,  and  applied  upon 
that  party's  demand,  as  fixed  by  the  judgment,  without 
being  paid  to  the  referee.  And  a  referee's  compensation, 
including  commissions,  cannot,  where  the  sale  is  under 


TEES.  547 

a  judgment  in  an  action  to  foreclosure  a  mortgage,  ex- 
ceed fifty  dollars,  or  in  any  other  case  five  hundred  dol- 
lars.    (Co.  Civ.  Proc.  §  3297). 

The  fees  of  a  referee  to  sell  real  property  under  a  decree 
or  judgment  of  any  court  in  the  city  or  county  of  New 
York  are  regulated  by  the  New  York  Consohdation  act 
(Laws  1882,  chap.   410,  §§  1088,  1995).     A  referee  is  not 
entitled  to  commissions  on  money  deposited,  or  paid  into 
court,  over  and  above  the  amount  he  has  distributed  or 
appKed  pursuant  to  the  decree  or  judgment.     {Maker  v. 
O' Conner,  1  Civ.  Pro.  E.  158;  Race  v.  Gilbert,  102  N.  Y. 
298).     In  such  a  case,  to  entitle  him  to  his  commissions, 
he  must  have  performed  some  duty  subsequent  to  the 
sale,  aside  from  the  mere  payment  of  the  money  to  the 
parties,  entitled  to  receive  it.     Where  the  duties  of  a 
referee  are  no  more  than  those  performed  in  a  like  case 
by  a  sheriff,  the  courts  are  inclined  to  look  with  disfavor 
upon  the  allowance  of  commissions;  but  in  such  cases 
will  direct  that  the  sale  be  made  by  the  sheriff;  but  in  a 
case  where  there  are  difficult  questions  arising,  as  to  the 
distribution  or  the  application  of  the  funds,  the  court  may 
very  properly  appoint  a  referee  to  make  such  sale,  and 
allow  him  the  commissions  specified  by  the  section  above 
quoted.  (Id).     The  fees  of  executors  and  administrators 
referred  to  in  the  section  are  contained  in  the  Revised 
Statutes.     (3  Eev.   Stat.,  Yth  ed.,    2303).     But  where  a 
referee  has  performed  services,  for  which  the  fees  are 
prescribed  by  the  section  above  quoted,  he  is  entitled  to 
the  fees  specified  by  that  section;  and  he  may  appeal  to 
the  court  of  appeals  from  an  order  depriving  him  of  them; 
such  an  order  does  not  rest  in  the  discretion  of  the  court, 
but  it  affects  a  substantial  right.     {Hobart  v.  Hohart,  85 
N.  Y.  637).      If  there  have  been  several  sales  on  fore- 
closure, all  but  one  of  which  have  fallen  through,  the 
referee  is  entitled  to  fees  and  commissions  only  for  the 
completed  sale,  and  for  advertising  the  other  sales,  and 
the  entry  of  the  decree.     {Walbridge  v.  James,  16  Hun, 
8).     He  can  only  receive   the  statutory  fee,  although 
there  has  been  an  agreement  to  pay  a  larger  fee;  as  the 
referee  cannot  make  a  valid  agreement  to  receive  more 
than  the  statutory  fee;  and  if  he  does,  the  courts  will 
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not  enforce.it.  {Brady  v.  Kingsland,  5  Civ.  Pro.  R. 
413).  Where  the  referee  drew  a  deed  of  the  property- 
sold,  the  fee  was  held  to  be  properly  charged  to  the 
grantee.  {Bace  v.  Gilbert,  102  N.  Y.  298).  Where  the 
referee  advertises  a  sale  in  foreclosure;  but  the  judgment 
is  paid  before  the  sale;  he  is  entitled  to  fifty  dollars, 
where  the  sheriff's  fees  would  have  exceeded  that  sum. 
{LockiDood  V.  Fox,  3  Law  Bull.  37). 

Sec.  2.  For  oaths  and  acknowledgments. 

Any  officer,  authorized  to  perform  the  services  specified 
in  this  section,  and  to  receive  fees  therefor,  is  entitled  to 
the  following  fees: 

1.  For  administering  an  oath  or  affirmation,  and  certi- 
fying the  same  when  required,  except  where  another  fee 
is  specially  prescribed  by  statute,  twelve  cents. 

2.  For  taking  and  certifying  the  acknowledgment  or 
proof  of  the  execution  of  a  written  instrument;  by  one 
person,  twenty-five  cents;  and  by  each  additional  person, 
twelve  cents;  for  swearing  each  witness  thereto,  six 
cents.     (Co.  Civ.  Proc.  §  3298). 

Sec.  3.  Of  surveyor  or  commissioner  in  partition  or  doTrer. 

A  surveyor,  employed  as  i^rescribed  by  law,  in 
an  action  for  partition  or  dower,  or  to  determine  dower, 
is  entitled  to  five  dollars  for  each  day,  actually  and  neces- 
sarily occupied  in  surveying,  laying  out,  marking,  or 
mapping  land  therein.  Each  assistant,  so  employed,  is 
entitled  to  two  dollars  for  each  day,  actually  and  neces- 
sarily occupied  in  serving  under  the  surveyor' s  direction. 
Each  commissioner,  appointed  as  prescribed  by  law,  to 
make  partition  or  admeasure  dower,  is  entitled  to  five 
dollars  for  each  day' s  actual  and  necessary  service.  (Co. 
Civ.  Proc.  §  3299). 

See.  4.  Of  clerk  of  court  of  appeals. 

The  clerk  of  the  court  of  appeals  is  entitled  for 
the  services  specified  in  this  section,  to  the  following 
fees: 

For  filing  a  notice  of  appeal  to  that  court,  and  all  the 
papers  transmitted  therewith,  fifty  cents. 

For  filing  any  other  paper,  ten  cents. 
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For  drawing  an  order,  twenty  cents  for  eacli  folio. 

For  entering  an  order,  twenty  cents;  and  for  each  folio 
more  than  two,  ten  cents. 

For  drawing  a  judgment,  twenty-five  cents;  and  for 
each  folio  more  than  two,  ten  cents. 

For  entering  a  judgment,  twenty-five  cents;  and  for 
each  folio  more  than  two,  ten  cents. 

For  a  certified  copy  of  an  order,  record  or  other  paper, 
entered  or  filed  in  his  office,  ten  cents  for  each  folio. 

For  engrossing  a  remittitur,  ten  cents  for  each  folio. 

For  a  certificate,  other  than  that  a  paper,  for  the  copy- 
ing of  which  he  is  entitled  to  a  fee,  is  a  copy,  twenty-five 
cents. 

For  sealing  any  paper,  when  required,  fifty  cents. 
(Co.  Civ.  Proc.  §  3300). 

Sec.  5.  Of  clerks  of  court. 

Except  as  otherwise  prescribed  in  section  thirty-three 
hundred  and  two,  each  clerk  of  the  court  of  recoi'd  is 
entitled  for  his  services  in  an  action  or  a  special  proceed- 
ing, brought  in  or  transferred  to  the  court  of  which  he 
is  clerk,  to  the  following  fees: 

Upon  the  trial  of  the  action,  or  the  hearing,  upon  the 
merits,  of  the  special  proceeding,  from  the  party  bring- 
ing it  on,  one  dollar. 

For  entering  final  judgment  in  the  action,  or  entering 
a  final  order  in  the  special  proceeding,  including  the 
filing  of  the  judgment-roll,  and  a  copy  of  the  judgment 
to  inserc  therein,  fifty  cents;  and  ten  cents  in  addition  for 
each  folio  exceeding  ten,  contained  in  the  order  or 
judgment. 

For  entering  any  other  order  or  an  interlocutory  judg- 
ment, ten  cents  for  each  folio,  exceeding  five. 

For  a  certified  or  other  copy  of  an  order,  record,  or 
other  paper,  entered  or  filed  in  his  office,  five  cents  for 
each  folio. 

For  a  certified  transcript  of  the  docket  of  a  judgment, 
twelve  cents. 

For  fihng  a  transcript  and  docketing  or  redocketing  a 
judgment  thereupon,  six  cents. 

He  is  not  entitled  to  any  fee,  or  other  compensation, 
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for  any  other  service,  in  an  action  or  a  special  proceeding 
in  the  court,  except  that  where  he  is  also  county  clerk, 
he  may  charge  fees  as  prescribed  in  section  thirty-three 
hundred  and  four  of  the  Code,  subject  to  the  limitations 
therein  contained. 

Where  the  attorneys  for  all  the  parties  interested,  other 
than  parties  in  default  or  against  whom  a  judgment  or  a 
final  order  has  been  taken,  and  is  not  appealed  from, 
stipulated  in  writing  that  a  paper  is  a  copy  of  any  paper 
whereof  a  certified  copy  is  required  by  any  provision  of 
the  Code,  the  stipulation  takes  the  place  of  a  certificate, 
as  to  the  parties  so  stipulating,  and  the  clerk  is  not  re- 
quired to  certify  the  same  or  entitled  to  any  fee  therefor. 
(Co.  Civ.  Proc.  §  3301). 

The  fee  of  one  dollar  from  the  party  bringing  on  the 
hearing  is  not  payable,  until  the  case  is  called  to  be  heard 
{Malcovib  V.  Jennings,  1  C.  R.  41);  and  was  obviously 
intended  to  be  a  compensation  to  him  for  the  ordinary 
miscellaneous  services  required  in  the  progress  of  the 
case  on  the  trial.  {People  v.  Superv' rs  of  Monroe,  15 
How.  Pr.  225).  The  fee  belongs  to  the  clerk;  he  may 
accept  or  refuse  it;  and  his  refusal  is  no  ground  for  a  re- 
adjustment of  costs  by  the  adverse  party.  {Schermer- 
Tiorn  V.  Yan  Voasi,  5  How.  Pr.  468).  The  fee  for  enter- 
ing judgment,  is  not  payable  until  the  judgment  is  per- 
fected (CZer^' s  jP^ees,  5  How.  Pr.  11);  nor  is  it  payable  in 
actions  which  at  the  circuit  are  referred  to  a  referee  for 
trial.  (Id;  Benton  v.  Sheldon,  1  C.  R.  134).  It  is  pay- 
able, however,  on  the  trial  of  issues  of  law,  as  well  as  of 
fact,  including  demurrers  {GlerVs  Fees,  supra);  and  also 
on  the  hearing  of  arguments  at  the  general  term  on  a 
verdict  subject  to  the  opinion  of  the  court.  ( Wilcox  v. 
Curiiss,  10  How.  Pr  91).  A  clerk  is  not  entitled  to 
charge  for  entering  an  order  in  the  rough  minutes  of  the 
trial;  but  where  either  party  desires  a  copy  of  the  order, 
the  clerk  may  charge  the  party  at  the  rate  of  five  cents  for 
every  folio  of  one  hundred  words;"  but  there  can  be  no  ad- 
ditional charge  for  the  certificate,  or  for  the  signature  to 
the  certificate;  and  this  provision  extends  to  every  entry 
made,  and  to  every  paper  filed.  {OlerJi  s  Fees,  supra). 
It  was  held,  prior  to  the  amendment  of  the  section 
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above  quoted,  in  1882,  that  where  the  clerk  makes  a  re- 
turn on  appeal  to  the  court  of  appeals,  he  was  entitled 
to  the  fee  of  five  cents  per  folio,  although  the  return 
was,  in  fact,  prepared  by  the  attorneys  for  the  parties, 
and  all  ready  for  him  to  certify  {tJJiambers  v.  Appleton, 
47  Super.  524);  but  by  the  amendment  to  the  section  in 
1882,  if  the  parties  stipulate  in  writing  that  a  certain 
paper  is  a  copy  of  a  paper,  which  by  the  provisions  of 
the  Code  requires  to  be  certified,  such  stipulation  takes 
the  place  of  the  certificate;  and  the  clerk  is  not  required 
to  certify  it;  nor  is  he  entitled  to  any  fee  therefor. 

The  section  above  quoted  does  not  apply  to  the  clerk 
of  a  surrogate's  court;  his  fees  are  regulated  by  another 
section  of  the  Code  (Co.  Civ.  Proc.  §  2567);  nor  to  the 
clerk  of  the  city  court  of  New  York,  who  is  forbidden  to 
receive  any  fees  for  official  services,  performed  by  him 
{Consolidation  Act,  §  1231);  nor  to  the  clerk  of  the  city 
court  of  Yonkers,  the  justice's  court  of  Albany,  or  the 
mayor's  or  recorder's  court.  (Co.  Civ.  Proc.  §  3202). 
The  fees  of  clerks  of  those  local  courts,  will  be  found  in 
the  statutes  creating  the  courts. 

In  the  supreme  court,  the  superior  court  d-nd  the  court 
of  common  pleas  in  the  city  of  New  York,  there  is  a  fee  of 
three  dollars  required  to  be  paid  to  the  clerk  of  the 
•court,  on  the  filing  of  the  note  of  issue;  which  fee  is  ap- 
plied to  the  payment  of  the  salaries  of  the  stenographers. 
■{Laws  1880,  chap.  245,  §  3).  The  fee  when  once  paid  to 
the  clerk,  is  constructively  in  the  hands  of  the  comp- 
troller of  the  city,  and  cannot  be  returned  by  the  clerk; 
although  the  suit  is  withdrawn  or  settled.  {Kerwin  v, 
Valentine,  13  Civ.  Pro.  R.  335). 

The  fees  of  the  register  of  New  York  city  will  be  found 
in  the  Consolidation  Act.    (Laws  1882,  chap.  410,  §  1737). 

Sec.  .6.  Of  county  clerk. 

A  county  clerk  is  entitled,  for  the  services  specified  in 
this  section,  except  where  another  fee  is  allowed  therefor 
by  special  statutory  provisions,  to  the  following  fees: 

For  filing  a  transcript,  and  making  an  entry  as  pre- 
scribed in  section  twelve  hundred  and  fifty-eight  of  the 
Oode,  twelve  cents. 
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For  issuing  an  execution  upon  a  judgment,  a  tran- 
script whereof,  or  of  the  docket  of  which,  has  been  filed 
in  his  office,  fifty  cents,  to  be  paid  by  the  party  at  whose 
request  the  execution  is  issued,  and  to  be  collected  by 
the  sheriff  in  addition  to  the  sum  due  upon  the  judg- 
ment. 

For  recording  and  indexing  a  notice  of  the  pendency 
of  an  action,  filed  in  his  office,  ten  cents  for  each  foUo 
contained  in  the  notice. 

For  cancelling  such  a  notice,  or  a  notice  filed  in  his 
office,  as  prescribed  in  section  six  hundred  and  forty- 
nine  of  the  Code,  twenty-five  cents.  (Co.  Civ.  Proc.  § 
3304). 

The  entry  referred  to  in  the  first  subdivision  of  the 
section  above  quoted,  is  of  an  order  suspending  the  lien 
of  a  judgment  pending  an  appeal.  The  notice  referred 
to  in  the  last  subdivision,  is  a  notice  of  attachment. 

The  fees  of  county  clerks  of  the  counties  of  New  York 
and  Kings  are  regulated  by  special  statutes,  which  will 
be  found  in  the  New  York  Consolidation  act  (Laws  1882, 
chap.  410,  §  1719),  and  in  the  session  laws.  (Laws  1868,, 
chap.  T20;  Laws  1871,  chap.  374). 

Sec,  7  Of  sheriff. 

A  sheriff  is  entitled,  for  the  services  specified  in  this 
section,  to  the  following  fees: 

1.  For  serving  a  summons,  with  or  without  either  a 
copy  of  the  compaint,  or  a  notice  specified  in  section  four 
hundred  and  nineteen  or  section  four  hundred  and  twenty- 
three  of  the  Code;  or  for  serving  or  executing  an  order 
of  arrest,  or  any  other  mandate,  for  the  service  or  exe- 
cution of  which  no  other  fee  is  specially  prescribed  by  law, 
except  a  subpoena,  one  dollar  for  each  person  served,  or 
as  to  whom  it  is  executed;  and  for  necessary  traveling 
to  serve  or  execute  the  same,  six  cents  for  each  mile 
traveled,  going  and  returning;  the  traveling  fees  to  be 
computed  from  the  court  house  of  the  county;  or,  if 
there  are  two  or  more  court  houses,  from  that  nearest  to- 
the  place  of  service  or  execution.  But  where  two  or 
more  mandates  are  delivered  to  a  sheriff,  to  be  served', 
upon  or  executed  against  one  person  at  one  time,  in  one 
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action  or  special  proceeding;'  or  where  a  mandate  is 
served  upon  or  executed  against  two  or  more  persons,  in 
one  action  or  special  proceeding,  and  in  the  course  of 
one  journey;  the  sheriff  is  entitled,  in  all,  to  six  cents 
only,  for  each  mile  traveled. 

2.  For  levying  a  warrant  of  attachment  against  the 
property  of  a  defendant,  issued  as  prescribed  in  title  third 
of  chapter  seventh  of  the  Code,  or  for  executing  a  requi- 
sition to  replevy  one  or  more  chattels,  one  dollar;  and 
also  such  additional  compensation  for  his  trouble  and 
expenses  in  taking  possession  of  and  preserving  the 
property,  as  the  judge  issuing  the  warrant,  or  in  a  case 
of  replevin,  as  the  court  or  a  judge  thereof  allows, 
and  the  judge  or  court  may  make  an  order  requiring  the 
party  liable  therefor  to  pay  the  same  to  the  sheriff.  For 
making  and  filing  a  description  of  real  property,  or  an 
inventory  of  personal  property  attached,  twenty-five  for 
each  folio;  for  each  necessary  copy  thereof,  twelve  cents 
for  each  folio;  together  with  such  compensation  to  the 
appraisers  as  the  judge  issuing  the  warrant  allows,  not 
exceeding  two  dollars  to  each  appraiser  for  each  day 
actually  employed;  for  advertising,  during  the  pendency 
of  the  action,  personal  property  attached,  the  same  fees 
as  are  allowed  to  a  sheriff  for  advertising  personal  prop- 
erty for  sale,  by  virtue  of  an  execution.  If  the  action 
is  settled,  either  before  or  after  judgment,  the  sheriff 
is  entitled  to  poundage  upon  the  value  of  property 
attached,  not  exceeding  the  sum  at  which  the  settlement 
is  made. 

3.  For  a  copy,  necessarily  made  by  him,  of  a  sum- 
mons or  other  mandate,  or  of  a  complaint,  affidavit,  or 
other  paper  served  by  him,  where  no  fee  therefor  is 
specially  prescribed  by  law,  twelve  cents  for  each  folio. 

4.  For  notifying  jurors  to  attend  a  trial  term  of  a 
court  of  record,  fifty  cents  for  each  cause  placed  upon 
the  calendar,  for  trial  by  a  jury,  to  be  paid  by  the  party 
first  putting  the  cause  on  the  calendar  for  that  term. 
But  the  sheriff  is  not  entitled  to  more  than  one  dollar 
and  fifty  cents  for  calendar  fees  in  one  action. 

5.  For  notifying  jurors  drawn  to  attend  upon  a  writ  of 
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inquiry,  or  to  try  the  vdlidity  of  a  claim  to  personal 
property,  seized  by  virtue  of  a  warrant  of  attachment  or 
an  execution,  or  in  obedience  to  a  precept,  issued  by 
commissioners  appointed  to  inquire  concerning  the  in- 
competency of  a  person  to  manage  himself  or  his  affairs, 
in  consequence  of  idiocy,  lunacy,  or  habitual  drunken- 
ness, or  in  any  case  not  provided  for  in  the  last  preceding 
subdivision  of  this  section,  including  the  making  and  re- 
turn of  the  inquisition  vs^hen  required,  for  each  juror 
notified,  twenty -five  cents.  For  attending  a  jury,  when 
jequired,  in  such  a  case,  two  dollars. 

6.  For  receiving  an  execution  against  property,  enter- 
ing it  in  his  books,  searching  for  property,  and  postage 
on  the  return,  when  made  through  the  post-office,  fifty 
cents.  If  required  by  the  sheriff,  the  fee,  together  with 
his  fee  for  returning  the  execution,  must  be  paid,  by  the 
person  in  whose  behalf  the  execution  is  issued,  at  the 
time  when  it  is  delivered  to  the  sheriff,  who  is  not  bound 
to  execute  it  unless  the  fee  is  so  paid.  For  mileage  upon 
an  execution,  for  each  mile,  going  only,  ten  cents;  to 
be  computed  as  prescribed  in  subdivision  first  of  this 
.section. 

7.  For  collecting  money  by  virtue  of  an  execution,  a 
warrant  of  attachment,  or  an  attachment  for  the  pay- 
ment of  money  in  an  action  or  a  special  proceeding;  or 
by  virtue  of  a  warrant  for  the  collection  of  money,  issued 
by  the  comptroller,  or  by  a  county  treasurer;  in  any 
county  except  New  York,  Kings,  or  Westchester,  three 
per  centum  upon  the  sum  collected,  not  exceeding  two 
liundred  and  fifty  dollars,  and  two  per  centum  upon  the 
xesidue  of  the  sum  collected;  and  in  either  of  the  counties 
of  New  York,  Kings,  or  Westchester,  two  and  one-half 
per  centum  upon  the  sum  collected,  not  exceeding  two 
hundred  and  fifty  dollars,  and  one  and  one-quarter  per 
centum  upon  the  residue  of  the  sum  collected;  and  also, 
Avhere  an  execution  is  stayed  after  a  levy,  by  order  of 
the  court  or  otherwise,  or  where  a  levy  is  upon  a  live 
animal,  or  speedily  perishable  property,  such  additional 
compensation,  for  his  trouble  and  expenses  in  taking  care 
of  and  preserving  the  proi^erty,  as  the  court  or  a  judge 
thereof  allows.    Where  a  settlement  is  made  after  a  levy 
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Iby  virtue  of  an  execution,  the  sheriff  is  entitled  to 
poundage  upon  the  value  of  the  property  levied  upon, 
not  exceeding  the  sum  at  which  the  settlement  is  made, 
and  to  the  additional  compensation,  if  any,  provided  for 
in  this  subdivision. 

10.  For  returning  any  mandate,  which  he  is  required 
by  law  to  return,  twelve  cents.  For  a  certified  copy  of 
an  execution,  and  of  the  return  of  satisfaction  there- 
iipon,  delivered  as  prescribed  in  section  twelve  hundred 
and  sixty-six  of  the  Code,  twenty-live  cents.  (Co.  Civ. 
Proc.  §  3307). 

The  special  provisions  of  law  affecting  the  fees  of  sheriff 
in  New  York  city  will  be  found  in  the  Consolidation  Act 
(Laws  of  1882,  chap.  410,  §1714),  and  of  marshals  (Id., 
§  1710). 

The  sum  to  be  allowed  under  subdivision  two  of  the 
section  above  quoted,  where  a  case  is  settled,  is  in  the 
•discretion  of  the  court,  which  is  not  reviewable  in  the 
court  of  appeals;  so  an  order  reducing  the  amount  al- 
lowed to  a  sheriff  is  not  appealable,  to  the  court  of 
appeals,  ( Woodruff  y.  Imperial  F.  I.  Co.,  27  Hun,  229; 
aff'd.  90  N.  Y.  521).  Where  the  sheriff  upon  an  attach- 
jnent  levied  on  a  debt  which  is  neither  collected  nor  sold 
by  him,  nor  did  he  take  possession  of  the  property,  and 
the  case  was  settled;  it  was  held  that  he  was  not  entitled 
to  poundage  upon  the  amount  of  the  debt  {Ridlon  v. 
Flanigan,  12  Hun,  115);  but  that  case  was  decided  be- 
fore the  enactment  of  the  section  above  quoted;  and  by 
the  last  sentence  of  subdivision  two  of  that  section,  it  is 
expressly  provided  that  if  the  action  is  settled,  either  be- 
fore or  after  judgment,  the  sheriff  is  entitled  to  pound- 
age, upon  the  value  of  the  property  attached,  not 
exceeding  tlie  sum  at  which  the  settlement  is  made. 
.Still  the  courts  have  held  that  the  sheriff  in  order 
.to  be  entitled  to  poundage,  must  have  taken  pos- 
.session  of  the  property.  {Woodruff  v.  Imperial  F. 
Ins.  Co.,  90  K  Y.  521).  Not  more  than  one  sheriff's 
fee  of  fifty  cents  can  be  charged  for  receiving  and  enter- 
ing an  execution,  and  searching  for  property.  {Buck  v. 
City  of  Lockport,  43  How.  Pr.  283).  The  amount  of  the 
sheriff's  fees  depends  on  the  amount  of  the  judgment; 
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and  if  that  be  reduced  after  he  has  made  a  levy,  he  is 
only  entitled  to  collect  his  fees  on  the  amount  of  the 
judgment  as  modified;  even  though  he  has  not  released 
his  original  levy.  {Dole  v.  N.  Y.  O.  B.  B.  Co.,  12  Abb. 
Pr.  N.  S.  385;  Campbell  v.  Cotltran,  56  N.  Y.  279). 
Where  the  plaintiff  has  stayed  the  proceedings  on  an 
execution,  the  sheriff  is  entitled  to  his  fees  on  the  whole 
amount  of  the  execution.  {Campbell  y.  Dorsey,  1  Wkly. 
Dig.  100).  Where  an  execution  was  levied  on  sufficient 
property  to  satisfy  the  judgment;  but  the  judgment  was 
compromised  for  a  less  amount,  the  sheriff  is  entitled  to 
poundage  upon  the  whole  amount  of  the  judgment. 
[Hoyt  V.  Phillips,  1  Swe.  76).  The  court  has  no  au- 
thority to  allow  any  more  than  the  statutory  fees;  except- 
ing that  under  the  provisions  of  sub-divisiou  seven  of  the 
section  above  quoted,  where  it  is  necessary  for  the  pre- 
servation of  the  property,  the  court  may  allow  such  ad- 
ditional compensation  as  is  proper  for  the  trouble  and 
expense  in  taking  care  of  the  property.  It  has  been 
held  that,  that  provision  will  not  be  extended  to  include 
the  fees  of  auctioneers  or  keepers  {McKeon  v.  Horsfall, 
88  N.  Y.  429);  although  where  there  was  an  agreement 
between  the  parties  themselves,  that  a  keeper  should  be 
employed,  it  was  held  that  such  an  agreement  for  the 
fees  of  a  keeper  was  valid,  and  could  be  enforced  by  the 
sheriff  (Murtagh  v.  Connor,  15  Hun,  488);  but  if  the 
agreement  is  illegally  extorted,  the  court  will  not  enforce 
it.  {Maguin  v.  Bosenthal,  62  How.  Pr.  504j.  But  as 
a  rule,  the  court  will  not  allow  items,  the  amount  of 
which  is  in  excess  of  the  statutory  fees,  where  such 
amount  depends  only  upon  agreement.  {McKeon  v. 
Horsfall,  68  N".  Y.  429;  Downing  v.  Marshall,  37  N.  Y. 
380). 

The  right  of  the  sheriff  to  poundage  where  the  defend- 
ant has  been  imprisoned  on  a  body  execution,  is  not  one 
that  can  be  enforced  unless  the  defendant  or  his  friends, 
pays  the  debt,  or  the  plaintiff  consents  to  such  discharge; 
or  the  defendant  is  discharged  by  virture  of  some  statu- 
tory provision.  {Flack  v.  State,  29  Hun,  286).  Such 
right  is  not  made  available  by  the  defendant's  death. 
(Id).     So  where  the  defendant  still  rernains  in  jail,  the 
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sheriff  is  not  entitled  to  poundage  {Bowe  v.  Campbell,  63 
How.  Pr.  16T);  but  if  the  plaintiff  consents  to  the  de- 
fendant's discharge,  the  sheriff's  right  to  his  poundage 
becomes  available,  and  he  can  insist  upon  its  payment  by 
the  defendant  before  discharging  him.  {Ryle  v.  Folk,  24 
Hun,  255;  aff'd  86  N.  Y.  641). 

The  section  above  quoted,  does  not  affect  any  special 
statutory  provisions,  remaining  un-repealed,  after  the 
Code  took  effect,  relating  to  the  fees  of  the  sheriff  of 
the  city  and  county  of  New  York,  or  the  sheriff  of  the 
county  of  Kings.  (Co.  Civ.  Proc.  §  3308).  The  laws 
regulating  those  fees,  have  been  referred  to  above  in  this 
section. 

A  coroner  is  entitled,  for  performing  any  duty  of  a 
sheriff,  in  an  action  or  a  special  proceeding,  in  which  the 
sheriff  is,  for  any  cause,  disqualified,  the  same  fees  to 
which  a  sheriff  is  entitled  for  the  same  services.  (Co.  Civ. 
Proc.  §  3310). 

Sec.  8.  Of  stenographer. 

Except,  where  otherwise  agreed,  or  where  special  pro- 
vision is  otherwise  made  by  statute,  a  stenographer,  is 
entitled,  for  a  copy,  fully  written  out  from  his  steno- 
graphic notes  of  the  testimony,  or  any  other  proceeding  in 
a  court  of  record,  or  before  a  judge  thereof  and  furnished, 
upon  request,  to  a  party  or  his  attorney,  to  the  follow- 
ing fees  for  each  folio :  In  the  city  court  of  Brooklyn,  five 
cents;  in  any  other  court  within  the  county  of  Kings, 
or  in  the  circuit  court,  or  court  of  oyer  and  terminer,  or 
at  a  special  term  of  the  supreme  court  in  the  third, 
fourth,  fifth,  sixth,  seventh  or  eighth  judicial  district, 
or  in  the  superior  court  of  Buffalo,  six  cents,  in  any  other 
court  or  case,  ten  cents.     (Co.  Civ.  Proc.  §  3311). 

In  the  absence  of  specific  agreement,  all  the  parties  to 
an  action  are  jointly  liable  to  the  stenographer,  who  is 
employed  to  take  the  official  record  of  proceedings  be- 
fore a  referee,  and  furnish  the  parties  with  copies  of  the 
testimony;  and  where  the  parties  agree  that  the  success- 
ful party  shall  pay  the  whole  amount  of  the  stenograph- 
er's bill,  the  party  who  prevails  upon  the  reference,  and 
takes   up  the    referee's  report,    and    enters    judgment 
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thereon,  with  costs,  including  the  stenographer' s  bill,  is- 
the  successful  party,  within  the  agreement,  and  is  alone 
liable  for  the  full  amount,  although  the  judgment  is 
modified  on  appeal,  so  that  no  costs  can  be  taxed  by 
either  party.  {Adams  v.  N.  Y.,  L.  E.  &  W.  H.  R.  Co., 
20  Abb.  N.  C.  180).  The  attorney  for  a  party  has  im- 
plied authority  to  bind  his  client  by  the  employment  of 
a  stenographer  to  take  and  write  out  the  testimony  of 
witnesses  upon  a  reference  of  a  case,  or  of  a  special  is- 
sue; and  the  right  of  the  stenographer  to  his  fees,  is  not 
aflEected  by  the  client's  instructions  to  his  attorney  not  to- 
employ  a  stenographer,  unless  he  was  aware  of  such  in- 
structions. {Thornton  v.  Tuttle,  20  Abb.  N.  C.  308).  A 
receiver,  unless  authorized  by  the  court,  cannot  employ 
a  stenographer,  so  as  to  bind  the  estate;  but  lie  becomes- 
personally  liable  for  the  fees  of  the  stenographer.  {Ryan 
V.  Rand,  20  Abb.  N.  C.  313).  In  the  case  last  cited,  the 
attorney  of  the  receiver,  employed  a  stenographer  to  take 
the  minutes  upon  a  reference  to  state  the  receiver's  ac- 
counts; and  the  court  held  that  the  receiver  was  person- 
ally liable  for  the  stenographer's  fees.  The  attorney's- 
authority  to  employ  a  stenographer,  is  not  qualified  by 
the  fact  that  the  rules  of  the  court  contemplate  that  the- 
testimony  should  be  taken  by  the  examiner,  before  whom 
the  hearing  is  had ;  nor  is  the  stenographer' s  right  to  re- 
cover, afPected  by  a  direction  of  the  court  that  the  testi- 
mony be  taken  at  the  expense  of  the  opposite  party. 
{Thornton  v.  Tuttle,  20  Abb.  N.  C.  308). 

Fees  paid  to  the  stenograper  for  minutes  of  the  trial,, 
have  been  held  not  to  be  taxable  {Provost  v.  Farrell, 
13  Hun,  303);  even  where  before  the  commencement  of  th& 
trial  of  a  case  before  a  referee,  the  parties  stipulated  for- 
the  employment  of  a  stenographer,  as  a  matter  of  mu- 
tual convenience,  each  agreeing  to  pay  one  half  of  the 
expenses,  such  fees  are  not  considered  disbursements,  to- 
be  taxed  by  the  successful  party  {Colton  v.  Simmons,  14 
Hun,  75);  unless  it  has  been  agreed  upon  between  the 
parties,  that  they  shall  be  so  taxed  by  the  successful 
party.  {Clegg  v.  Alliens,  17  Abb.  N.  C.  88).  Where  it 
is  necessary  for  a  party  to  provide  himself  with  a  copy 
of  the  stenographer's  minutes,  in  order  to  enable  him. 
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to  make  a  case,  or  bill  of  exceptions,  the  legal  expense 
incurred  in  procuring  the  same,  properly  forms  an  item 
in  the  bill  of  costs,  and  is  taxable  as  a  necessary  dis- 
bursement. {Yarnum,  v.  Wheeler,  9  Civ.  Pro.  R.  421); 
and  so  also,  where  it  is  necessary  for  the  adverse  party 
to  have  a  copy  of  such  minutes,  in  order  to  make  up  his 
proposed  amendments.  {Sebley  v.  JVicTiols,  32  How.  Pr, 
182).  The  case  last  cited  states  the  rule  in  the  first 
department;  but  a  contrary  rule  has  been  held  in  the 
fifth  department.  {Pfaulder  Barm  c&c.  Co.  v.  Sargent^ 
43  Hun,  154).  The  cost  of  copies  of  the  minutes  of 
former  trials  of  the  same  cause,  is  not  taxable.  {Hamil- 
ton V.  Butler,  19  Abb.  Pr.  446).  It  is  always  the  safer- 
practice,  if  it  is  desired  that  the  fees  of  a  stenographer 
should  be  taxable  as  a  part  of  the  costs  of  an  action,, 
that  there  should  be  a  stipulation  to  that  effect,  before 
such  services  have  been  rendered.  {Nugent  v.  Keenan^. 
53  Super.  530). 

Sec.  9.  Of  jiiror. 

A  trial  juror,  in  an  action  or  a  special  proceeding,  in  a 
court  of  record,  is  entitled  except  as  otherwise  specially 
prescribed  by  statute  in  a  particular  court,  or  a  particu- 
lar county,  to' the  following  fees:  Twenty-five  cents  for 
each  cause  in  which  he  is  empaneled,  to  be  paid  by  the 
party  noticing  the  cause  for  trial;  or,  if  it  is  noticed  by 
more  than  one  party,  by  the  party  whom  the  court  di- 
rects to  pay  it.     (Co.  Civ,  Proc.  §  3313).  * 

A  trial  juror,  sworn  in  a  special  proceeding,  before  a 
judge  of  a  court  of  record;  or  upon  a^writ  of  inquiry; 
or  upon  a  trial,  before  a  sheriff,  of  a  claim  to  personal 
property,  seized  by  virtue  of  a  warrant  of  attachment 
or  an  execution:  is  entitled  to  twenty -five  cents,  to  be 
paid  by  the  person  at  whose  instance  the  jury  is  em- 
paneled.    (Co.  Civ  Proc.  §  3316.) 

Sec.  10 .  Of  publisher. 

Except  as  otherwise  specially  prescribed  by  law,  the 
proprietor  of  a  newspaper  is  entitled,  for  pubHshing  a 
summons,  notice,  order,  citation  or  other  advertisement, 
required  by  law  to  be  published,  other  than  the  sessioa 
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laws,  for  each  folio,  to  seventy-five  cents  for  the  first  in- 
sertion, and  fifty  cents  for  each  subsequent  insertion. 
The  compensation,  for  publishing  the  session  laws,  must 
be  fixed  by  the  board  of  supervisors,  at  not  more  than 
fifty  cents  for  each  foho.     (Co.  Civ.  Proc.  §  3317). 

If  the  proprietor  of  each  newspaper,  published  in  a 
city  or  county,  in  which  any  notice,  order,  citation,  or 
other  paper  is  required  by  law  to  be  published,  refuses 
to  publish  the  same,  for  the  fees  prescribed  by  law  for 
the  publication,  it  may  be  published  in  the  newspaper, 
printed  at  Albany,  in  which  legal  notices  are  required  by 
law  to  be  published.  If  it  is  required  by  law  to  be  pub- 
lished in  that  newspaper,  and  also  in  another  newspaper 
published  in  a  city  or  county,  and  the  proprietor  of  each 
newspaper  in  that  city  or  county  refuses  to  publish  it 
for  the  fees  so  prescribed,  it  may  be  published  in  the 
newspaper,  published  nearest  to  the  place,  where  a  per- 
son is  required  to  appear,  or  where  an  act  is  to  be  done, 
pursuant  thereto,  the  proprietor  of  which  will  publish 
the  same,  for  those  fees.  Publica'tion,  made  as  pre- 
scribed in  this  section,  is  as  valid,  as  if  it  was  made  in 
the  city  or  county,  where  the  pubUcation  thereof  is  so 
required  by  law.     (Co.  Civ.  Proc.  §  3293). 

Where  publication  is  made,  as  prescribed  in  the  last 
section,  elsewhere  than  in  the  city  or  county  where  it  is 
otherwise  required  by  law  to  be  made,  the  affidavit  of 
publication  must  either  be  accompanied  with  an  affidavit, 
or  contain  a  statement,  to  the  effect  that  an  application 
to  publish  the  advertisement  was,  before  such  publica- 
tion, made  to  the  proprietor  of  each  Hewspaper  published 
in  the  city  or  county,  that  the  amount  of  the  legal  fees 
for  such  publication  was  at  the  same  time  tendered;  and 
that  the  application  was  refused.  Such  an  affidavit  ig 
presumptive  evidence  of  the  facts  stated  therein.  (Co 
Civ.  Proc.  §  3294). 

Sec^  11.  Of  tTitness. 

A  witness  in  an  action  or  a  special  proceeding,  attend- 
ing before  a  court  of  record,  or  a  judge  thereof,  is  en- 
titled, except  where  another  fee  is  specially  prescribed 
by  law,  to  fifty  cents  for  each  day's  attendance;  and,  if 
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he  resides  more  than  three  miles  from  the  place  of  at- 
tendance. .  to  eight  cents  for  each  mile,  going  to  the  place 
of  attendance.     (Co.  Civ.  Proc.  §  3318). 

A  witness,  attending  before  a  commissioner  or  an  offi- 
cer, authorized  to  take  his  deposition,  to  be  nsed  with- 
out the  State,  in  a  case  other  than  one  specified  in  sec- 
tion thirty-three  hundred  and  twenty- seven  of  the  Code, 
is  entitled  to  two  dollars  for  each  day's  actual  attend- 
ance, and  to  eight  cents  for  each  mile,  going  to  the  place 
of  attendance.     (Co.  Civ.  Proc.  §  3319). 

A  party  to  an  action  or  a  special  proceeding  is  not  en- 
titled to  a  fee,  for  attending  as  a  witness  therein,  in  his 
own  behalf,  or  in  behalf  of  a  party  who  pleads  Jointly, 
or  is  united  in  interest,  with  him;  and  an  attorney  or 
counsel,  in  an  action  or  a  special  proceeding,  is  not  enti- 
tled to  a  fee,  for  attending  as  a  witness  therein,  in  behalf 
of  his  client.     (Co.  Civ.  Proc.  §  3288). 

Sec.  12.  Of  receiver, 

A  receiver,  except  as  otherwise  specially  prescribed  by 
statute,  is  entitled,  in  addition  to  his  lawful  expenses,  to 
such  a  commission,  not  exceeding  five  per  centum  upon 
the  sums  received  and  disbursed  by  him,  as  the  court  by 
which,  or  the  judge  by  whom  he  is  appointed,  allows. 
(Co.  Civ.  Proc.  §  3320). 

As   to  the  commissions   of  receivers,    see  Volume  1, 
page  591. 
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JUDGMENTS  IN  AN  ACTION, 


ARTICLE  I. — General  provisions  regarding  judgments; 
ARTICLE  II. — Judgments  on  failure  to  answer. 
ARTICLE  III. — Judgments  where  a  trial  has  been  had. 
ARTICLE  IV. — Vacating  and  correcting  judgments. 

ARTICLE  I. 

GENERAL  PROVISIONS  REGARDING  JUDGMENTS. 

SECTION. 

1.  What  is  a  judgment. 
3.  Entry  of  judgment. 

3.  Form  of  judgment. 

4.  Against  whom  it  may  be  entered, 

5.  What  relief  may  be  granted. 

6.  Effect  of  the  judgment. 

7.  Lien  of  the  judgment. 

Sec.  1.  What  is  a  judgment. 

By  the  Code  of  Procedure  a  judgment  was  defined  as 
the  final  determination  of  the  rights  of  the  parties  in  the 
action.  (Co.  Proc.  §  245).  That  definition  recognized 
only  final  judgments,  and  an  interlocutory  judgment  was 
not  known  in  the  Code  of  Procedure.  By  the  Code  of 
Civil  Procedure  (§  1200),  a  judgment  is  defined  as  either 
interlocutory  or  the  final  determination  of  the  rights  of 
the  parties  in  the  action.  The  Code  of  Civil  Procedure 
as  originally  enacted  contained  a  definition  of  an  inter- 
locutory judgment,  but  that  definition  was  not  accepted, 
and  it  was  very  shortly  aftervpards  repealed.  Mr.  Free- 
man defines  an  interlocutory  judgment,  as  a  judgment 
or  decree  leaving  some  further  act  to  be  done  by  the 
court,  before  the  rights  of  the  parties  are  determined, 
and  not  putting  an  end  to  the  action  in  which  it  is  en- 
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tered.  (Freeman  on  Judgts,  §  12).  He  says,  a  decree 
can  never  be  final  until  the  party  in  whose  favor  it  is  can 
obtain  some  benefit  therefrom  vs'ithout  again  sett- 
ing the  cause  down  for  a  further  hearing  before  the 
court,  upon  the  equity  reserved  upon  the  coming  in  and 
confirmation  of  the  report  of  the  master;  but  if  the  ques- 
tions which  arise  on  the  exceptions  to  the  master's  report 
are  such,  as  are  merely  incidental  to  the  carrying  of  the 
decree  into  effect,  it  is  final.  (Freeman  on  Judgts.  §  30). 
An  interlocutory  judgment  is  defined  by  the  court  of 
appeals,  as  an  intermediate  or  incomplete  judgment,  where 
the  rights  of  the  parties  are  settled,  but  something  re- 
mains to  be  done;  as  when  there  is  an  accounting  to  be 
had,  a  question  of  damages  to  be  ascertained,  or  a  refer- 
rence  required  to  determine  the  amount  due  for  use  and 
occupation.  {Qambridge  Nat.  Valley  BanTc.  v.  Lynch,  76 
N.  Y.  514).  A  judgment  is  final  which  concludes  the 
particular  action,  although  it  is  rendered  on  a  non-suit 
and  does  not  finally  determine  the  rights  of  the  parties 
in  regard  to  the  matters  in  litigation.  {Gates  v.  Cavfleld, 
2  Giv.  Pro.  E,.  254;  1  Kent  Comm.  316).  A  judgment 
ordering  a  sale  in  a  foreclosure  action,  and  for  the  pay- 
ment of  the  deficiency,  to  be  ascertained  after  the  sale, 
is  a  final  judgment.  {Morris  v.  Mbrange,  38  N.  Y.  172). 
A  judgment  for  the  :^ivolousness  of  a  pleading  is  a  final 
judgment.  {Roberts  v.  Morrison,  7  How.  Pr.  396).  A 
judgment  on  demurrer  is  an  interlocutory  judgment. 
(Co.  Civ.  Proc.  §  3232;  Campbell  v.  N.  Y.  Cot.  Exchg.y 
47  Super.  558).  A  judgment  denying  specific  perform- 
ance of  a  contract,  but  continuing  the  action  to  enable 
the  plaintiff  to  recover  damages,  is  an  interlocutory  and 
not  a  final  judgment.  {Fitz  Patrick  v.  Borland,  15 
Wkly.  Dig.  105).  A  judgment  does  not  cease  to  be  a 
final  judgment  because  future  orders  of  the  court  are 
necessary  to  carry  it  into  effect,  if  the  rights  of  the  par- 
ties are  completely  adjudicated  by  it.  {DicTcenson  v. 
Codwise,  11  Paige,  189).  The  term,  judgment,  includes, 
every  final  adjudication  in  an  action  whether  it  was  what 
was  formerly  termed  a  decree  or  a  judgment,  or  an  inter- 
locutory or  intermediate  judgment,  or  order.  An  adju- 
dication is  not  called  a  judgment,  if  it  is  made  in  special 
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proceedings  or  in  the  surrogate's  court.  If  made  in 
special  proceedings  it  is  called  in  the  Code,  a  final  order; 
if  made  in  the  surrogate's  court,  it  is  called  a  fi- 
nal order  or  decree.  (Co.  Civ.  Proc.  §  2550;  Pot- 
ter V.  Durfee,  44  Hnn,  197,  206).  The  distinction 
between  an  order  and  a  judgment  is  that  an  order  is 
the  decision  of  a  judge  or  court  upon  a  motion ;  a  judg- 
ment is  the  decision  upon  a  trial.  {King  v.  Stafford,  5 
How.  Pr.  30). 

Sec.  2.  Entry  of  judgment. 

Judgment  may  be  entered  in  term  or  vacation.  (Co. 
Civ.  Proc.  §  1202).  As  a  matter  of  practice  no  attention  is 
paid  to  the  terms  of  court  in  the  entry  of  judgment,  or  in 
any  other  legal  proceedings  except  trials  of  actions  and 
matters,  which  must  be  done  in  court.  Judgment  must 
be  entered,  in  the  first  instance  pursuant  to  the  direction 
of  the  court,  at  a  term  held  by  one  judge;  except  where 
special  provision  is  otherwise  made  by  law.  (Co.  Civ. 
Proc.  §  1203).  Judgments  shall  only  be  entered,  or 
docketed,  in  the  offices  of  the  clerks  of  the  courts  of  this 
State,  within  the  hours  during  which,  by  law,  they  are 
required  to  keep  open  their  res]Dective  offices  for  the 
transaction  of  business,  and  at  no  other  time.  (Gen. 
Pule,  8).  Where  the  judgment  roll  is  taken  to  the  clerk's 
office,  that  the  judgment  may  be  entered  after  office 
hours,  it  is  considered  as  filed  at  the  opening  of  the  office 
on  the  next  day.     {Hathaway  v.  Howell,  54  N.  Y. ,  97). 

Section  twelve  hundred  and  twenty-eight  of  the  Code 
of  Civil  Procedure,  which  authorizes  the  entry  of  judg- 
ment on  the  report  of  a  referee  or  the  decision  of  the 
court,  refers  only  to  judgments  in  actions.  {Potter  v. 
Durfee,  44  Hun,  197).  There  are  special  provisions  as  to 
the  entry  of  judgments  after  the  decision  of  the  general 
term.  They  will  be  referred  to  later.  A  judgment  upon 
demurrer  in  the  superior  court  of  Buffalo  is  entered  at 
the  genei'al  term.  (Co.  Civ.  Proc.  §  297).  A  judge  out 
of  court  can  only  order  judgment  because  of  the 
frivolousness  of  a  pleading,  and  not  under  any  other 
circumstances.  {Aymar  v.  Chace,  12  Barb.  301). 
The  clerk    cannot  enter  judgment  in  an  equity  case 
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•where  an  issue  has  been  joined,  without  the  direc- 
tion of  the  court  or  judge.  {Shultz  v.  Hoagland, 
12  Wkly.  Dig.  463).  Where  it  is  necessary  to 
apply  to  the  court  for  judgment  upon  default 
the  entering  of  judgment,  after  such  application  is  an  ir- 
regularity only,  and  the  judgment  is  not  void.  {Bissell 
V.  JSr.  Y.  O.  &  H.  R.  B.  R.  Co.,  67 Barb.  385).  In  either 
case  the  remedy  is  by  motion  to  set  the  judgment  aside 
and  not  by  appeal.  In  a  divorce  case  no  judgment  can 
be  entered  without  the  special  direction  of  the  court, 
whether  it  be  Upon  default  or  after  the  trial  of  issues  by 
a  referee.  (Gen.  Rule,  37,  77).  Where  a  jtlOdge  has  made 
and  signed  his  decision,  it  is  proper  to  enter  judgment 
on  it  after  the  term  is  closed.  {Roberts  v.  White,  39 
Super.  272).  The  judgment  must  be  signed  by  the  clerk; 
and  entering  upon  the  judgment-roll,  "filed  etc."  is  not 
signing.  {Manning  v.  Ouyon,  1  C.  R.  43;  Banlc.  of  Roch- 
ester V.  Emerson,  10  Paige,  359).  The  omission  of  the 
clerk  to  sign  the  judgment  does  not  effect  its  validity;  it 
is  a  clerical  error  which  can  be  remedied  nunc  pro  tunc. 
{ Van  Alstyne  v.  Cook,  25  N.  Y.  489).  The  judgment 
need  not  be  signed  by  the  judge,  and  his  signature  is  no 
part  of  it  {Clapp  v.  Hawley,  97  N.  Y.  610);  unless  in 
a  case  where  the  interlocutory  judgment  has  directed,  that 
the  final  judgment  be  settled  before  the  judge  or  referee. 
In  that  case  final  judgment  cannot  be  entered  until  a  set- 
tlement subscribed  by  the  judge  or  referee  is  filed.  (Co. 
Civ.  Proc.  §  1231).  There  is  only  one  judgment  in  an  ac- 
tion; and  only  one  judgment  should  be  entered,  in  which 
all  rights  which  are  adjudicated  in  the  action  should  be 
awarded.  ( Warden  v.  Frost,  35  Hun,  141 ;  Webb  v. 
Bulger,  4  Hill,  588).  Where  the  recovery  is  so  small 
that  the  defendant  recovers  costs,  judgment  should  be 
entered  for  the  difference  between  the  costs  and  the  re- 
covery. ( Warden  v.  Frost,  supra).  A  memorandum  of 
the  clerk  on  the  minutes  of  the  judgment  which  is  to  be 
entered  upon  a  verdict,  is  not  the  judgment  {Lentilhon  v. 
Mayor,  etc.,  3  Sandf.  721);  nor  is  a  memorandum  of  a 
decision  of  the  general  term  on  the  appeal.  Such  a 
memorandum  is  the  authority  for  the  entry  of  the  judg- 
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ment,  but  it  is  not  tlie  judgment.     {Knapp  v  RocTie,  82 
K  Y.  366). 

/  The  judgment-roll  must  be  prepared,  and  furnished  to 
/the  clerk,  by  the  attorney  for  the  party,  at  whose  in- 
stance the  final  judgment  is  entered  ;  except  that  the 
clerk  must  attached  thereto  the  necessary  original  papers, 
on  file.  But  the  clerk  may,  at  his  option,  make  up  the 
entire  judgment-roll.     (Co.  Civ.  Proc.  §  1238). 

Under  the  Code  of  Procedure  it  was  the  duty  of  the 
clerk  to  prepare  the  judgment-roll  {Renouil  v.  Harris, 
2  Sand.  641)  ;  and  it  was  therefore  held  that  an  omission 
to  insert  the  proper  papers  in  the  roll  did  not  vitiate  the 
judgment,  nor  an  execution  issued  upon  it.  (Id).  Such 
is  probably  the  rule  at  present.  Where  the  trial  has 
been  had  by  the  court  without  a  jury,  the  successful 
party  is  not  called  upon  to  serve  a  draft  of  the  judgment 
upon  his  opponent  before  entry,  unless  the  decision  pro- 
vides for  a  settlement  of  its  terms.  {People  v.  A.  &  S. 
B.  R.  Co.,  57  Barb.  204  ;  2  Lans.  459).  The  court  may 
direct  that  unless  the  successful  party  enter  judgment 
within  a  specified  time,  the  defeated  party  may  do  so. 
(Knapp  V.  Roche,  82  N.  Y.  366  ;  Wilson  v.  Simpson,  84 
N.  Y.  674).  Where  the  plaintiff  upon  recovery  of  nom- 
inal damages  does  not  enter  judgment,  the  proper  course 
for  the  defendant  is  to  move  at  special  term  for  leave  to 
enter  judgment  for  his  costs.  {Runnell  v.  Griffin,  8 
Abb.  Pr.  39). 

The  clerk,  upon  entering  final  judgment,  must  imme- 
diately file  the  judgment-roll ;  which  must  consist,  ex- 
cept where  special  provision  is  otherwise  made  by  law, 
of  the  following  papers  :  the  summons  ;  the  pleadings, 
or  copies  thereof  ;  the  final  judgment,  and  the  inter- 
locutory judgment,  if  any,  or  copies  thereof  ;  and  each 
paper  on  file,  or  a  copy  thereof,  and  a  copy  of  each 
order,  which  in  any  way  involves  the  merits,  or  neces- 
sarily affects  the  judgment.  If  judgment,  is  taken  by 
default,  the  judgment-roll  must  also  contain  the  papers 
required  to  be  filed,  upon  so  taking  judgment,  or  upon 
making  application  therefor  ;  together  with  any  report, 
decision,  or  writ  of  inquiry,  and  return  thereto.  If 
judgment  is  taken  after  a  trial,  the  judgment  roll  must 
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contain  the  verdict,  report,  or  decision;  each  offer,  if  any, 
made  as  prescribed  in  this  act  ;  and  the  exceptions  or 
case,  then  on  file.     (Co.  Civ.  Proc.  §  1237). 

The  clerk  must  make  a  minute,  upon  the  back  of  each 
judgment-roll,  filed  in  his  office,  of  the  time  of  filing  it, 
specifying  the  year,  month,  day,  hour,  and  minute.  A 
proceeding  to  enforce  or  collect  a  final  judgment,  cannot 
be  taken,  until  the  judgment-roll  is  filed.  (Co.  Civ. 
Proc.  §  1239). 

In  actions  for  replevin  the  plaintiff's  affidavit  with  the 
accompanying  requisition  and  the  return  of  the  sheriff 
must  be  made  a  part  of  the  judgment  roll  in  the  action. 
(Co.  Civ.  Proc.  §  1717).  Where  a  final  judgment  is 
rendered  against  a  corporation  in  an  action  brought  to 
annul  it,  the  attorney  general  must  cause  a  copy  of  the 
judgment  roll  to  be  filed  forthwith  in  the  office  of  the  Sec- 
retary of  State.  (Co.  Civ.  Proc.  §  1803).  Where  a  final 
judgment  vacating  or  annulling  letters  patent  is  rendered 
in  an  action  brought  pursuant  to  section  nineteen  hund- 
red, and  fifty-seven  of  the  Code  of  Civil  Procedure,  the 
attorney -general  must  cause  a  copy  of  the  judgment  roll 
to  be  forthwith  filed  in  the  office  of  the  Secretary  of 
State.  (Co.  Civ.  Proc.  §  1959).  It  is  the  duty  of  the 
-clerk  to  see  that  the  judgment  which  is  entered  conforms 
to  the  order  of  the  court.  {Caro  v.  Elv.  Ry,  Co.  48 
Super.  544).  If  the  judgment  does  not  conform  to  the 
decision  or  the  verdict,  the  proper  course  is  to  move  to 
amend  it  so  that  it  shall  do  so.  {Brigg  v.  Hilton,  99  N.  Y, 
517).  The  provisions  of  the  Code  regulating  the  mode  of 
entering  judgment  and  filing  the  judgment  roll,  are  not 
imperative,  but  merely  directory.  {Stimson  v.  Huggins, 
16  Barb.  658).  A  substantial  compliance  with  the  re- 
quirements of  the  statute,  having  reference  to  the  object 
of  the  legislature  in  affording  information  to  all  who 
might  be  affected  by  the  judgment,  is  all  that  is  neces- 
sary. {Sears  v.  Burnham,  17  N".  Y.  445).  If  the  defend- 
ant had  appeared  in  the  action  it  is  not  necessary  to 
attach  the  summons  or  proof  of  service  to  the  judgment 
roll.  {Smith  V.  mimes,  19  N.  Y.  271).  Where  judg- 
ment is  entered  by  default  in  a  court  of  general  jurisdic- 
tion,  a  recital  of    personal   service  in  the  judgment  is 


668 


PKACTICE. 


sufficient  to  show  jurisdiction,  and  a  defect  in  the  proof  of 
service  is  a  mere  irregularity.  The  omission  of  the  answer 
is  not  fatal  to  the  judgment  {Renouil  v.  Harris,  2  Sand. 
641);  nor  of  the  verdict  where  it  is  recited  in  the  judg- 
ment. {Cook  V.  Dickerson,  1  Duer,  679).  All  such  de- 
fects may  be  amended  upon  motion  if  necessary.  {Ma- 
ples V.  MacJcey,  89  N.  Y.  143).  Where  two  trials  have 
been  had,  the  proceedings  on  the  first  trial  are  no  part  of 
the  judgment-roll.  ( Wilcox  v.  Haioley,  31  N.  Y.  648). 
The  following  papers  have  been  held  to  be  no  proper  part 
of  the  judgment-roll.  The  affidavit  and  order  of  arrest 
{Corwin  v.  Freeland,  6  N.  Y.  560,  569);  bill  of  costs  as 
adjusted  {Cook  v.  Dickerson,  1  Duer,  679);  bill  of  par- 
ticulars {Putney  v.  Tyng,  1  N.  Y.  S.  Eep.  760);  a  plead- 
ing, which  having  been  amended,  has  been  abandoned 
{Brown  v.  Saratoga  B.  B.  Co.,  18  N.  Y.  495);  nor  an  old 
report  of  a  referee  which  had  been  sent  back  and  a  new 
one  made  in  its  place.  {Lyddy  v.  CJiamherlam,  24  Hun, 
377).  Where  judgment  has  been  ordered  for  the  frivo- 
lousness  of  a  pleading,  the  pleading  is  not  struck  out  of 
the  case,  and  it  should  be  inserted  in  the  judgment-roll. 
{Strong  v.  Sproul,  53  N.  Y.  497).  Where  a  demurrer 
which  has  been  interposed  to  the  complaint  is  overruled, 
and  the  defendant  has  answered,  and  a  trial  is  had  and 
judgment  rendered  for  the  plaintiff,  the  demurrer  and 
the  order  overruling  it  should  be  attached  to  the  judg- 
ment-roll, because  it  is  an  order  involving  the  merits,  and 
necessarily  affecting  the  judgment.  {Thornton  v.  St. 
Paul  &  CM.  R.  R.  Co.,  6  Daly,  511).  If  the.  case  and 
exceptions  are  ordered  to  be  attached  to  the  roll,  they 
become  a  part  of  it.  {Schen.  &  Sara.  P.  JR.  Co.  v. 
Thatcher,  6  How.  Pr.  226).  It  is  not  an  irregularity  to 
leave  a  blank  for  the  amount  of  costs  and  he  filled  it  up 
after  the  taxation  shall  have  been  had  {Cotes  v.  Smith, 
29  How.  Pr.  326);  but  since  the  Code  now  allows  the 
costs  to  be  inserted  in  the  judgment  before  taxation,  it 
is  not  necessary  to  enter  the  judgment  leaving  a  blank 
for  the  costs. 

The  clerk  must  keep,  among  the  records  of  the  court, 
a  book  for  the  entry  of  judgments,  styled  the  "judg- 
ment book,"     Each  interlocutory  or  final  judgment  must- 
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be  entered  in  the  judgment  book,  and  attested  by  the 
signature  of  the  clerk;  who  must  note,  in  the  margin  of 
the  entry,  the  day  and  year  of  entering  it.  It  must 
si)ecify  clearly  the  relief  granted,  or  other  determination 
of  the  action,  or  of  the  issue.     (Co.  Civ.  Proc.  §  1236). 

It  is  not  necessary  for  the  clerk  to  keep  different  judg- 
ment books  for  the  entry  of  judgments  for  legal  and 
equitable  relief.  ( Whitney  v.  Townsend,  67  N.  Y.  40). 
The  delay  of  the  clerk  to  enter  the  judgment  in  the  judg- 
ment book  does  not  affect  its  validity.  {Lynch  v.  Rome 
Gaslight  Co.  42  Barb.  591). 

Each  county  clerk,  each  clerk  of  a  superior  city  court, 
and  the  clerk  of  the  marine  court  of  the  city  of  New- 
York,  must  keep  one  or  more  books,  ruled  in  columns, 
convenient  for  making  the  entries,  prescribed  in  the  next 
section;  in  which  he  must  docket,  in  its  regular  order 
and  according  to  its  priority,  each  judgment,  which  he  is 
required  by  this  article  to  docket.  The  expense  of  pro- 
curing a  new  book,  when  necessary,  is  a  county  charge, 
(Co'.  Civ.  Proc.  §  1245). 

Each  clerk,  specified  in  the  last  section,  must,  when  he 
files  a  judgment-roll,  upon  a  judgment,  rendered  in  a 
court  of  which  he  is  clerk,  docket  the  judgment,  by  en- 
tering, in  the  proper  docket-book,  the  following  particu- 
lars, under  the  initial  letter  of  the  surname  of  the  judg- 
ment debtor,  in  its  alphabetical  order: 

1.  The  name,  at  length,  of  the  judgment  debtor;  and 
also  his  residence,  title,  and  trade  or  profession,  if  any 
of  them  are  stated  in  the  judgment. 

2.  The  name  of  the  party,  in  whose  favor  the  judg- 
ment was  rendered. 

3.  The  sum,  recovered  or  directed  to  be  paid,  in 
figures. 

4.  The  day,  hour,  and  minute,  when  the  judgment-roll 
was  filed, 

5.  The  day,  hour,  and  minute,  when  the  judgment  was 
docketed  in  his  oiRce. 

6.  The  court  in  which  the  judgment  was  rendered,  and 
if  it  was  rendered  in  the  supreme  court,  the  county 
where  the  judgment-roll  is  filed. 
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7.  The  name  of  the  attorney  for  the  party  recovering 
the  judgment. 

If  there  are  two  or  more  judgment  debtors,  those 
entries  must  be  repeated,  under  the  initial  letter  of  the 
surname  of  each.     (Co.  Civ.  Proc.  §  1246). 

The  docketing  of  a  judgment  is  not  necessary  to  its 
validity  {Sheridan  v.  Andrews,  49  N.  Y.  478);  it  is  only 
essential  to  create  a  lien  on  lands  of  the  judgment 
debtor.  {Whitney  v.  Townsend.  67  N.  Y.  40).  The 
clerk  is  required  to  keep  two  books  in  which  judgments 
shall  be  entered;  one  the  judgment  book  provided  for  by 
section  twelve  hundred  and  "thirty-six,  in  which  the 
judgment  is  entered  at  length;  and  the  other  docket 
book  in  which  a  judgment  is  docketed,  just  mentioned. 
The  entry  in  the  judgment  book  is  not  a  docketing,  and 
is  not  sufficient  to  make  the  judgment  a  lien  on  real 
estate.     {Sheridan  v.  Linden,  81  N.  Y.  182). 

A  clerk,  with  whom  a  judgment  roll  is  filed,  upon  a 
judgment  docketed  as  prescribed  in  the  last  section, 
must  furnish,  to  any  person  applying  therefor,  and  pay- 
ing the  fees  allowed  by  law,  one  or  more  transcripts  of 
the  docket  of  the  judgment,  attested  by  his  signature. 
A  county  clerk,  to  whom  such  a  transcript  is  presented, 
must,  upon  payment  of  his  fees  therefor,  immediately 
■file  it,  and  docket  the  judgment,  as  prescribed  in  the 
last  section,  in  the  appropriate  docket -book,  kept  in  his 
ofiftce.     (Co.  Civ.  Proc.  §  124Y). 

A  deputy  clerk  is  authorized  to  certify  a  transcript 
for  filing  in  another  county,  and  his  certificate  is  good, 
although  it  does  not  show  on  its  face  that  the  clerk  is 
.absent.     {Miller  v.  Lewis,  4  N.  Y.  553). 

A  justice  of  the  peace  who  renders  a  judgment,  except 
in  an  action  to  recover  a  chattel,  must,  upon  the  applica- 
tion of  the  party  in  whose  favor  the  judgment  was  ren- 
dered, and  payment  of  the  fee  therefor,  deliver  to  him  a 
transcript  of  the  judgment.  The  county  clerk  of  the 
county,  in  which  the  judgment  was  rendered,  must, 
upon  the  presentation  of  the  transcript,  and  payment  of 
the  fees  therefor,  indorse  thereupon  the  date  of  its  re- 
ceipt, file  it  in  his  office,  and  docket  the  judgment,  as  of 
the  time  of  the  receipt  of  the  transcript,  in  the  book  kept 
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by  him  for  that  puipose,  as  prescribed  in  article  third  of 
title  first  of  chapter  eleventh  of  this  act.  Thenceforth 
the  judgment  is  deemed  a  judgment  of  the  county  court 
of  that  county,  and  must  be  enforced  accordingly;  except 
that  an  execution  can  be  issued  thereuiJon  only  by  the 
county  clerk,  as  prescribed  in  section  three  thousand  and 
forty-three  of  this  act,  and  that  the  judgment  is  not  a 
lien  upon,  and  cannot  be  enforced  against,  real  property, 
unless  it  is  for  twenty-fiVe  dollars  or  more,  exclusive  of 
costs.     (Co.  Civ.  Proc.  §  3017). 

The  statute  gives  to  a  judgment  thus  docketed,  the 
effect  of  a  lien  upon  real  property,  and  provides  for  the 
issuing  of  execution  for  the  purpose  of  in  that  manner 
enforcing  the  allegation  of  the  judgment,  and  as  a  con- 
sequence prima  facie  vesting  the  title  the  purchasers 
Txiade  on  sales  by  virtue  of  the  execution;  but  the  tran- 
script is  not  sufficient  proof  of  the  rendition  of  a  judg- 
ment in  justices  court  to  show  jurisdiction  of  the  justice 
in  an  action  brought  upon  the  judgment.  In  such  an 
action  the  plaintiff  before  he  can  recover,  must  prove  by 
other  and  sufficient  evidence  that  the  justice  had  acquired, 
jurisdiction.  {Agar  v.  Tibbets,  46  Hun,  52).  The  fact 
of  the  rendition  of  the  judgment,  or  that  the  justice  had 
jurisdiction  to  enter  it,  may  be  disproved.  {Stephens  v. 
Santee,  49  N.  Y.  35). 

Sec.  3.  Form  of  the  judgment. 

No  form  of  judgment  is  prescribed  by  the  statute 
except  in  special  cases.  It  not  necessary  that  the  judg- 
ment should  have  any  caption  unless  it  is  actually 
entered  at  a  term  of  court.  If  it  is  not  so  entered  a 
caption  should  not  be  prefixed  to  it.  If  a  caption  is 
used  however,  it  should  state  the  term  of  the  court  at 
which  it  is  entered,  the  name  of  the  judge  presid- 
ing, and  the  date  the  judgment  was  actually  entered. 
{Barclay  v.  Brown,  1  Paige,  245).  If  no  caption  is  used, 
the  judgment  should  begin  with  the  title  of  the  action, 
showing  the  coxu-t  and  -the  county  in  which  the  case  is 
pending,  and  giving  accurately,  the  names  of  all  the  part- 
ies to  the  action.  The  omission,  however,  of  the  middle 
name    of    the    defendant    against  whom   judgment  is 
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entered,  does  not  affect  the  validity  of  the  judgment 
or  prevent  it  becoming  a  lien  upon  his  land.  {Clute  v. 
Emmerich,  26  Hun,  10).  The  time  of  actual  entry  of 
the  judgment  should  appear  as  the  head  of  it,  under  or 
opposite  the  title.  If  the  judgment  is  nunc  pro  tunCy 
the  time  of  actual  entry  should  also  appear  upon  it. 
{Barclay  v.  Brown,  supra).  No  recitals  are  necessary, 
but  the  judgment  may  simply  direct  the  relief  to  be 
granted  ;  while,  however,  such  a  judgment  may  be 
good,  it  is  not  good  practice  to  enter  it.  The  judgment 
should,  especially  where  it  is  entered  by  default,  contain 
recitals  of  personal  service  and  of  the  appearance  of  the 
defendant  if  he  did  appear.  In  a  court  of  competent 
jurisdiction  the  recital  of  facts  giving  jurisdiction  are 
prima  facie  proof  of  such  facts,  and  wiU  support  the 
judgment  although  other  proof  of  jurisdiction  is  wanting 
or  is  defective.  {Maples  v.  Machey,  89  N.  Y.  146).  If 
erroneous  recitals  are  inserted  in  the  judgment,  they 
may  be  struck  out  at  special  term  or  upon  appeal. 
{Bunion  v.  Oriental  Mutual  Insurance  Co.,  8  Bosw. 
448).  The  judgment  should  also  contain  recitals  of 
such  proceedings  as  were  had  in  the  case  which 
resulted  in  the  judgment  ;  as  the  trial  and  verdict 
or  decision,  or  the  report  of  a  referee.  But  the  finding 
of  a  referee  need  not  be  recited  in  it.     {Currie  v.  Cowles, 

7  Robt.  3).  Where  the  judgment  is  for  the  defendant, 
the  recitals  may  be  of  importance,  as  showing  whether 
or  not  it  ought  to  bar  a  new  action  for  the  same  cause. 
In  such  a  case  it  should  appear  in  the  judgment  whether 
the  cause  was  decided  upon  the  merits,  whether  it  was 
submitted  to  the  jury,  if  the  trial  was  had  by  jury,  or 
whether  the  complaint  was  dismissed  without  any  con- 
clusive decision  of  tlie  controversy.  This  is  the  more 
important  under  the  Code  of  Civil  Procedure,  as  a  judg- 
ment dismissing  the  complaint  does  not  prevent  a  new 
action  for  the  same  cause  unless  it  expressly  appears  to 
have  been  dismissed  upon  the  merits.  (Co.<  Civ.  Proc. 
§  1209).  The  recitals  in  a  judgment  are  conclusive  to  a 
party  and  the  action,  provided  he  makes  no  effort  to 
have  them  corrected.     {Chemung  Canal  Bank  v.  Judson, 

8  N.  Y.  254).     At  common  law  the  judgment  commenced 


JUDGMENTS   IN   AN   ACTION.  573 

with,  •'  it  is  considered  by  the  court  that  plaintiflE  or  de- 
fendant recover.'"  Those  words  were  considered  pecu- 
liarly appropriate  as  involving  and  expressing  the  idea 
that  was  about  to  be  ordered  was  not  the  sentence  of  the 
judges,  but  of  the  law.  They  came  to  be  inseparably 
associated  in  the  minds  of  lawyers  with  the  entry  of  a 
judgment.  The  chief  stress  was  laid  upon  the  word  ' '  con- 
sidered." (Freeman  on  Judgments,  §  46).  In  actions 
in  equity  the  mandatory  part  of  the  decree  commenced 
as  follows  :  "  It  is  therefore  ordered,  adjudged  and  de- 
creed, and  this  court  in  virtue  of  the  power  therein 
vested,  doth  oi'der,  adjudge  and  decree,"  etc.  (1  Barb. 
Ch.  Pr.  338).  Under  the  Code  it  is  only  necessary  in  the 
mandatory  part  to  say  "  it  is  adjudged,"  etc.  The  judg- 
ment should  direct  plainly  and  briefly,  without  repeti- 
tion, what  is  adjudged  by  it.  All  amounts  should  be 
w^ritten  out  in  full ;  but  a  failure  to  do  this  does  not  in- 
validate the  judgment.  (Freeman  on  Judgments,  §  48). 
It  should  follow  the  verdict  or  decision  {Kenney  v. 
Apgar_  99  N.  Y.  539)  ;  and  should  only  decide  what  was 
adjudicated.  (Kipper  v.  Sizer,  2  N.  Y.  S.  Eep.  286). 
For  any  failure  to  that,  the  remedy  is  a  motion  to  cor- 
rect the  judgment.     {Kenney  v.  Apgar,  supra). 

Sec.  4.  Against  ^^hom  it  may  be  entered. 

Judgment  may  be  given  for  or  against  one  or  more 
plaintiffs,  and  for  or  against  one  or  more  defendants.  It 
may  determine  the  ultimate  rights  of  the  parties  on  the 
same  side,  as  between  themselves;  and  it  may  grant,  to 
a  defendant,  any  affirmative  relief,  to  which  he  is  en- 
titled.    (Co.  Civ.  Proc.  §  1204). 

Under  the  Code  of  Procedure  containing  substantially 
the  same  provisions,  the  court  decided  that  the  rights  of 
defendants  as  against  each  other  might  be  adjudicated 
in  an  action  in  partition  {Bogardus  v.  Parker,  7  How. 
Pr.  305);  but  that  except  in  such  actions  the  court  was 
authorized  only  to  grant  affirmative  relief  to  a  defendant 
against  the  plaintiff  and  not  against  his  co-defendant. 
(Mech.  &  Trad.  Sav.  Inst.  v.  Roberts,  1  Abb.  Pr.  381). 
Now,  however,  since  by  section  five  hundred  and  twenty- 
one  of  the  Code  of  Civil  Procedure,  a  defendant  is  allowed 
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to  claim  affirmative  relief  against  his  co-defendant,  the 
court  may  grant  relief  to  one  defendant  against  another 
{Derham  v.  Lee,  27  Super.  174;  87  N.  Y.  599);  and  that 
power  is  given  not  only  in  actions  in  equity,  but  in  all 
actions.  (Id).  But  to  authorize  the  court  to  award  relief 
to  one  defendant  against  another,  the  proper  parties 
must  be  before  the  court  {Smith  v.  Howard,  1  Sheld.  14);. 
and  the  affirmative  relief  awarded  to  the  defendant  can 
only  be  what  he  asks  for  in  the  answer.  ( Wriyht  v. 
Delefield,  25  N.  Y:  226;  Oarvey  v.  Jarvis,  54  Barb.  179).. 
There  the  plaintiff  fails  to-maintain  his  action,  the  court' 
cannot  adjudicate  upon  the  rights  of  the  defendants  be- 
tween themselves  {Dusenhury  v.  Fisher,  47  Super.  482); 
nor  can  the  court  determine  the  rights  of  co-defendants 
between  themselves  as  to  any  matters  not  germane  to 
the  controversy  of  the  complaint.  {Fisk  v.  Allen,  36- 
Super.  350). 

Where  the  action  is  against  two  or  more  defendants,, 
and  a  several  judgment  is  proper,  the  court  may,  in  its 
discretion,  render  judgment,  or  require  the  plaintiff  ta 
take  judgment,  against  one  or  more  of  the  defendants; 
and  direct  that  the  action  be  severed,  and  proceed 
against  the  others,  as  the  only  defendants  therein.  (Co. 
Civ.  Proc.  §  1205). 

Where  an  action  is  brought  against  two  on  an  alleged 
joint  liability,  and  one  demurs  and  one  answers,  and  the 
demurrer  is  sustained,  with  costs,  the  judgment  may  be 
entered  at  once  for  the  costs.  {Camblos  v.  Butterfleld, 
15  Abb.  Pr.  N.  S.  18;  Oates  v.  BuddensicJc,  1  Law  Bull. 
14).  This  section  has  modified  the  general  common  law 
rule,  that  in  an  action  upon  an  alleged  joint  contract  the 
plaintiff  must  recover  against  all  the  defendants  or  be 
defeated  in  the  action.  Where  the  action  is  brought  on 
an  alleged  joint  contract,  if  the  noA-joinder  of  an  alleged 
obligor  is  properly  set  up,  there  can  be  no  recovery 
against  the  other  joint  contractors  who  are  made  defend- 
ants {Zinc  V.  AUenhury,  18  How.  Pr.  108);  but  if  the 
non-joinder  is  not  insisted  upon,  the  plaintiff  cannot  re- 
cover against  the  parties  sued,  although  others  should 
have  been,  joined  with  them.  {Fowler  v.  Kennedy.  2 
Abb.  Pr.  247).     Where,  however,  the  action  is  upon  an 
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alleged  joint  contract,  and  some  one  of  the  defendants 
set  up  and  succeeded  upon  a  defense  personal  to  himself, 
as  infancy,  the  plaintiff  may  recover  against  the  other 
defendants  although  judgment  is  entered  by  the  infant 
against  the  plaintiff.  {Zinc  v.  Allenhury,  supra): 
Where  several  are  sued  upon  an  alleged  joint  contract,- 
and  it  appears  that  only  part  of  the  defendants  made  the 
contract,  the  plaintiff  may  recover  against  those  w^ho- 
are  shown  to  be  liable.  {Fielden  v.  Lahens,  6  Abb. 
Pr.  N.  S.  341;  Stimpson  v.  Van  Pelt,  66  Barb.  151); 
those  not  show^n  to  be  liable  may  have  separate 
judgment  against  the  plaintiff.  (Id).  The  same  rule 
exists  where  the  action  is  upon  a  joint  and  several  obli- 
gation {Brown  v.  Taylor,  76  IS .  Y.  564);  as  in  an  action 
against  the  maker  and  endorser  of  a  promissory  note 
Lomer  v.  Meeker,  25  N.  Y.  361);  or  against  the  maker 
and  guarantor.  {Hier  v.  Staples,  51  N.  Y.  136).  If  some- 
of  the  defendants  make  default,  judgment  may  be  entered 
against  them,  leaving  the  action  to  proceed  against  those 
who  answered.  {Orleans  Co.  Nat.  Bk.  v.  Spencer,  \d 
Hun,  569).  Where  in  an  action  against  joint  contractors 
an  equitable  and  legal  defense  personal  to  one  of  them 
is  established,  the  court  may  give  judgment  against  him 
and  for  the  others.  {Barker  v.  Cocks,  50  N.  Y.  689: 
McOuire  v.  Townsend,  2  Lans.  305).  Where  an  action 
is  severed,  the  action  against  each  defendant  proceeds  as 
if  he  had  been  sued  alone.  {FleiscTimann  v.  Stern,  24- 
Hun,  265).  In  an  action  against  several  for  a  joint  tort, 
if  the  jury  assesses  damages  in  different  amounts  against 
separate  defendants,  the  plaintiff  may  enter  judgment 
against  all  the  defendants  for  the  largest  amount  assessed 
against  any  one.  {Beal  v.  Finch,  11  N.  Y.  128;  Halsey 
V.  Woodruff,  9  Pick.  555).  A  judgment  by  default  shall 
not  be  taken  against  an  infant  defendant,  until  twenty 
days  have  expired,  since  the  appointment  of  a  guardian 
ad  litem  for  him.  (Co.  Civ.  Proc.  §  1218).  The  provi- 
sions of  the  last  section  only  apply  to  defaults,  and  not 
to  cases  where  there  has  been  a  trial.  {Newins  v.  Baird,. 
19  Hun,  306). 
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Sec.  5.  What  relief  may  be  granted. 

Where  there  is  no  answer,  the  judgment  shall  not  be 
more  favorable  to  the  plaintiff,  than  that  demanded  in 
the  complaint.  Where  there  is  an  answer,  the  court  may- 
permit  the  plaintiff  to  take  any  judgment,  consistent  with 
the  case  made  by  the  complaint,  and  embraced  within 
the  issue.     (Co.  Civ.  Proc.  §  1207). 

This  section  was  intended  for  the  protection  of  defend- 
ants who  suffer  default,  it  cannot  be  invoked  in  an  at- 
tack upon  a  judgment  by  one  who  is  not  a  defendant  or 
not  interested  in  the  defense  of  the  action.  {Peck  v.  N. 
Y.  &  N.  J.  By  Co.,  85  N.  Y.  246).  A  demurrer  is  not 
a  defence  within  this  section.  {Kelly  v.  Downing,  42  N. 
Y.  71).  Where  judgment  is  entered  upon  default  for 
relief  greater  than  that  asked  for  in  the  complaint,  it  is 
not  a  mere  irregularity,  but  the  judgment  is  unautho- 
lized  and  voidable,  and  it  may  be  vacated  after  the  ex- 
piration of  one  year  from  its  entry.  {Simonson  v.  Blake, 
12  Abb.  Pr.  331).  In  actions  of  foreclosure  where  judg- 
inent  is  entered  by  default,  if  it  is  taken  for  a  deficiency, 
where  the  only  relief  asked  for  m  the  complaint  is  a  sale, 
it  is  too  much,  and  it  will  be  set  aside.  {Simonson  v. 
Blake,  supra).  In  actions  for  partition  the  plaintiff  can- 
not have  an  accounting  for  rents  if  it  is  not  asked  for  in 
the  complaint  where  he  takes  judgment  by  default. 
{Bullwinker  v.  Ryker,  13  Abb.  Pr.  311).  Judgment  for 
a  relief  greater  than  is  asked  for  in  the  complaint  is  not 
allowed,  although  facts  are  stated  which  entitle  the  party 
to  it.  (Id.)  The  intent  of  the  latter  part  of  the  section  is  to 
relieve  a  i)laintiff  from  any  technical  objection,  that  he 
has  in  failing  to  ask  for  the  precise  relief  to  which  on 
the  trial  it  may  seem  that  he  is  entitled,  but  the  relief 
granted  must  still  be  consistent  with  the  case  made  by 
the  plaintiff.  {Bradley  v.  Aldrich,  40  N.  Y.  504). 
Where  the  complaint  is  framed  solely  for  equitable 
relief,  and  the  action  is  tried  as  an  action  in  equity,  if 
the  court  finds  the  plaintiff  is  not  entitled  to  any  equi- 
table relief,  but  that  the  facts  would  warrant  an  action 
for  damages  which  he  has  not  alleged  or  claimed,  it  can- 
not order  judgment  for  such  damages.  {Bradley  v. 
Aldrich,  supra;  Wheelock  v.  Lee,  74  N.  Y.  496).     If 
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the  allegations  of  the  complaint  warrant  legal  relief 
only,  the  plaintiff  cannot  have  equitable  relief  on  the 
facts  proved  on  the  trial,  but  not  alleged.  {Stevens 
V.  Mayor,  etc.,  84  N.  Y.  296).  No  judgment  can  be 
given  in  favor  of  a  plaintiff  on  grounds  not  stated 
in  his  complaint,  nor  reUef  granted  for  matters  not 
charged,  though  they  may  be  apparent  from  some  part 
of  the  pleadings  or  evidence.  {Truesdellv.  Sarles,  104 
N.  Y.  164).  Where  the  plaintiff  fails  to  prove  the  cause 
of  action  set  up  in  his  complaint,  and  the  objection  is 
raised  upon  the  trial,  a  judgment  in  his  favor  upon  a 
cause  of  action  separate  and  distinct  from  that  alleged 
cannot  be  sustained  on  appeal.  {Southwick  v.  First  Nat. 
Bk.  84  N.  Y.  420).  So  far  as  the  facts  proved  are  alleged 
in  the  complaint,  they  may  be  used  as  a  basis  for  grant- 
ing relief,  although  such  relief  is  not  suggested  in  the 
pleadings.  (Marquat  v.  Marquat,  12  N.  Y.  336;  Baker 
V.  McLoughlin,  19  Wkly.  Dig.  29).  In  an  action  for 
tort,  if  the  verdict  exceeds  the  amount  claimed  in  the 
complaint,  the  court  will  reverse  the  judgment  and  order 
a  new  trial  unless  the  plaintiff  remit  the  excess  {Corning 
V.  Corning,  6  JST,  Y.  97);  but  may  in  a  proper  case  allow 
an  amendment  of  the  complaint  by  increasing  the  de- 
mand for  judgment.  {Schultz  v.  Third  Av.  B.  B.  Co. 
89  N.  Y.  242;  see  Vol.  I,  p.  343). 

"Where  either  party  is  entitled  to  recover  damages,  the 
may  recover  any  rate  of  damages,  which  he  might  have 
heretofore  recovered,  for  the  same  cause  of  action.  (Co. 
Civ.  Proc.  1208). 

This  section  is  inserted  because  it  is  found  in  the  Code 
of  Civil  Procedure,  but  the  discussion  of  the  rule  of 
daniages  is  not  part  of  a  work  on  practice. 

A  judgment  for  a  sum  of  money,  rendered  in  a 
court  of  record,  or  not  of  record,  or  a  judgment  ren- 
dered in  a  court  of  record,  directing  the  payment  of 
money,  bears  interest  from  the  time  when  it  is  entered. 
But  where  a  judgment  directs  that  money  paid  out  shall 
be  refuiided  or  repaid,  the  direction  includes  interest 
from  the  time  when  the  money  was  paid,  unless  the  con- 
trary is  expressed.  (Co.  Civ.  Proc.  1211). 
73 
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Where  an  action  is  brought  for  damages  for  causing 
the  death  of  the  intestate  or  testator  of  plaintiff  and  the 
plaintiff  recovers  judgment  the  clerk  must  add  to  the 
sum  so  recovered,  interest  to  the  date  of  the  decedent's " 
death  and  include  it  in  the  judgment.  If  the  date  of  the 
death  appears  in  the  direction  for  judgment,  interest  is 
to  be  computed  from  that  date.  If  it  does  not  so  appear, 
it  may  be  determined  by  the  clerk  upon  affidavits.  (Co. 
Civ.  Proc.  §  1904). 

Where  final  judgment  is  rendered  for  a  sum  of  money^ 
awarded  by  a  verdict,  report,  or  decision,  interest  upon 
the  sum  awarded,  from  the  time  when  the  verdict  was 
rendered,  or  the  report  or  decision  was  made,  to  the 
time  of  entering  judgment,  must  be  computed  by  the- 
clerk,  added  to  the  sum  awarded,  and  included  in  the 
amount  of  the  judgment.     (Co.  Civ.  Proc.  §  1235). 

The  usual  course  where  the  party  is  entitled  to  interest 
is  to  insert  the  amount  of  interest  on  the  verdict  or 
decision,  as  an  item  in  the  bill  of  costs.  If  interest  is  er- 
roneously inserted  or  an  erroneous  amount  of  interest  is 
inserted,  the  remedy  is  to  move  to  strike  it  out  and  cor- 
rect the  judgment,  and  not  by  appeal.  {Leonard  v. 
Columbia  Steam  Nav.  Co.,  84  N.  Y.  48).  If,  however, 
interest  is  erroneously  computed  in  the  verdict  or  deci- 
sion, the  remedy  is  by  an  appeal.  ( Van  Dolson  v,  Ahen- 
droth,  53  Super.  35). 

See.  6.  Effect  of  the  judgment, 

A  final  judgment,  dismissing  the  complaint,  either 
before  or  after  a  trial,  rendered  in  an  action  hereafter  com- 
menced, does  not  prevent  a  new  action  for  the  same 
cause  of  action,  unless  it  expressly  declares  or  it  appears 
by  the  judgment-roll,  that  it  is  rendered  upon  tl^e  merits. 
(Co.  Civ.  Proc.  §  1209). 

The  effect  of  a  judgment  as  a  bar,  or  as  evidence  in 
another  action  upon  the  rights  of  the  parties,  although 
to  some  extent  a  question  of  practice  and  not  of  substan- 
tive law,  is  more  directly  connected  with  the  subject  of 
evidence  than  practice,  and  it  will  not  be  discussed 
here. 
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Sec.  7.  Lien  of  the  judgment. 

Sub-division  1. — How  Lien  Created. 

A  judgment  does  not  become  a  lien  upon  personal 
property^,  simply  by  its  entry,  nor  until  an  execution  has 
been  issuea  to  the  proper  officer.  The  manner  of  creat- 
ing a  lien  upon  personal  property  and  the  nature  of  the 
lien  when  created,  will  be  discussed,  so  far  as  is  necessary 
for  the  purposes  of  this  book,  under  the  subject  of 
executions. 

Except  as  otherwise  specially  prescribed  by  law,  a 
judgment,  hereafter  rendered,  which  is  docketed  in  a 
county  clerk's  office,  as  prescribed  in  the  Code,  binds, 
and,  is  a  charge  upon,  for  ten  years,  after  filing  the 
judgment-roll,  and  no  longer,  the  real  property  and  chat- 
tels real,  in  that  county,  which  the  judgment-debtor  has, 
at  the  time  of  so  docketing  it,  or  which  he  acC[uires  at 
any  time  afterwards,  and  within  the  ten  years.  (Co. 
Civ.  Proc.  §  1251). 

A  judgment,  required  to  be  docketed,  neither  affects 
real  property  or  chattels  real,  nor  is  entitled  to  a  prefer- 
rence,  until  the  judginent-roU  is  filed,  and  the  judgment 
docketed.     (Co.  Civ.  Proc.  §  1250). 

Although  it  has  been  docketed,  a  judgment  is  not  a 
lien  until  the  judgment-roll  has  been  filed.  {TownsTiend 
V.  Wesson,  4  Duer,  342).  Where  an  attachment  has 
been  levied,  the  judgment  becomes  a  lien  on  the  attached 
property  at  the  time  of  its  rendition,  and  it  relates  back 
to  the  levy  of  the  attachment.  {Fielmann  v.  Brunner,  2 
Hun,  354).  A  judgment  is  a  general  and  not  a  special  lien 
upon  real  estate.  {LanningY.  Carpenter,  4A'E.Y.4:0i).  It 
is  a  lien  upon  the  life  estate  of  the  judgment  debtor 
{Verdin  v.  Slocum,  Yl  N.  Y.  345) ;  and  where  the  life 
estate  has  been  determined  by  a  breach  of  condition  sub- 
sequent, the  lien  of  the  judgment  which  has  attached 
upon  it  is  discharged.  {Moore  v.  Pitts,  53  N.  Y.  85). 
The  judgment  lien  attaches  to  the  land  of  the  debtor 
which  has  been  conveyed  in  fraud  of  creditors  by  a  con- 
veyance voidable  for  constructive  fraud.  {N.  Y.  L.  Ins, 
Co.  V.  Mayer,  19  Abb.  IST.  C.  92).  Where  a  default  has 
been  opened  and  the  judgment  allowed  to  stand  as. 
security,  it  remains  a  lien  upon- the  real  estate  of  the 
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debtor,  although  he  dies  pending  the  action,  and  the 
plaintiff  recovers  a  verdict  upon  which  a  new  judgment 
is  entered  upon  his  death  against  his  personal  represen- 
tatives. {Holmes  v.  Bush,  35  Hun,  63T).  Where  the 
judgment  is  a  lien  upon  the  equity  of  redemption  of  the 
judgment  debtor,  it  attaches  to  the  surplus  upon  a  sale 
under  a  prior  mortgage,  if  it  has  been  docketed  before 
the  sale,  but  if  docketed  after  the  sale,  it  does  not  so 
attach.  {Sweet  v.  JacocJcs,  6  Paige,  355).  The  interest 
of  a  person  holding  a  contract  for  the  purchase  of  real 
property,  is  not  bound  by  the  docketing  of  a  judgment ; 
and  cannot  be  levied  upon  or  sold,  by  virtue  of  an  execu- 
tion issued  upon  a  judgment.     (Co.  Civ.  Proc.  §  1263). 

Where  real  property  is  sold  and  conveyed,  and,  at  the 
same  time,  a  mortgage  thereupon  is  given  by  the  pur- 
chaser, to  secure  the  payment  of  the  whole  or  a  part  of 
the  purchase-money,  the  lien  of  the  mortgage,  upon  that 
real  property,  is  superior  to  the  Hen  of  a  previous  judg- 
ment against  the  purchaser.     (Co.  Civ.  Proc.  §  1254). 

A  judgment  is  not  a  lien  upon  the  I'eal  estate  which 
has  been  conveyed  to  a  judgment  debtor  for  the  purpose 
of  transmitting  the  title  to  some  third  person  and  which 
is  contemporaneously  conveyed  to  such  third  person  so 
the  debtor  is  a  mere  conduit  to  pass  the  title.  {G'Don- 
nell  V.  Kerr,  50  How.  Pr.  334).  A  judgment  which  has 
been  recovered  against  the  heir-at-law  of  a  deceased  per- 
son, is  subsequent  to  the  right  of  dower  of  the  widow  of 
thfe  ancestor.  {Pope  v.  Mead,  99  N.  Y.  201).  Before 
the  Eevised  Statutes  the  judgment  was  not  a  lien  upon 
the  interest  of  a  debtor  in  a  term  of  years.  {Merry  v. 
Hallett,  2  Cow.  497).  Since  the  Eevised  Statutes,  and 
also  by  section  twelve  hundred  and  fifty-one  of  the  Code 
of  Civil  Procedure,  it  is  a  hen  upon  chattels  real.  A 
judgment  against  a  corporation  which  has  been  recovered 
since  the  corporation  has  been  put  into  the  hands  of  a 
receiver,  is  not  a  lien  on  the  real  estate  of  such  corpora- 
tion. {Attorney -General  v.  Atlantic  Mut.  Ins.  Co.,  100 
N.  Y.  279). 

Where  a  judgment  for  a  sum  of  money,  or  directing 
the  payment  of  money,  is  entered  against  a  party,  after 
his  death,  in  a  case  where  it  may  be  so  taken,  by  special 
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provision  of  law,  a  memorandum  of  the  party's  death 
must  be  entered,  with  the  judgment,  in  the  judgment- 
book,  indorsed  on  the  judgment-roll,  and  noted  on  the 
margin  of  the  docket  of  the  judgment.  Such  a  judg- 
ment does  not  become  a  lien  upon  the  real  property,  or 
chattels  real,  of  the  decedent;  but  it  establishes  a  debt,  to 
be  paid  in  the  course  of  administration.  (Co.  Civ.  Proc. 
§  1210). 

Eeal  property,  which  belonged  to  a  decedent,  is  not 
bound,  or  in  any  way  affected,  by  a  judgment  against 
his  executor  or  administrator,  and  is  not  liable  to  be  sold 
by  virtue  of  an  execution  issued  upon  such  a  judgment, 
unless  the  judgment  is  expressly  made,  by  its  terms,  a 
lien  upon  specific  real  property  therein  described,  or  ex- 
pressly directs  the  sale  thereof.     (Co.  Civ.  Proc.  §  1823). 

Sub-division  2.— Duration  of  the  Lien. 

By  the  Code  of  Civil  Procedure  a  judgment  which  has 
been  docketed  in  the  county  clerk's  office  as  directed  by 
the  Code,  binds  and  is  a  charge  upon  the  real  property 
and  chattels  real  in  that  county  for  ten  years  after  filing 
the  judgment-roU  and  no  longer.  (Co.  Civ.  Proc.  §  1251). 

The  time,  during  which  a  judgment  creditor  is  stayed, 
by  an  injunction  or  other  order,  or  by  the  operation  of 
an  appeal,  or  by  express  provision  of  law,  from  enforcing 
a  judgment,  is  not  a  part  of  the  ten  years,  to  which  the 
lien  of  a  judgment  is  limited  by  this  section.  But  this 
section  does  not  extend  the  time  of  the  lien,  as  against  a 
purchaser,  creditor,  or  mortgagee  in  good  faith.  (Co.  Civ. 
Proc.  §  1255). 

Under  the  Eevised  Statutes  the  hen  of  the  judgment 
existed  upon  the  land  of  the  debtor  as  against  him  and 
his  heirs,  for  ten  years  from  the  docketing  of  the  judg- 
ment {Ex  parte  Peru  Iron  Co.,  T  Cow.  540);  but  at 
that  time  it  became  absolutely  extinguished  against 
subsequent  incumbrancers  and  purchasers  in  good 
faith.  {Little  v.  Harvey,  9  Wend.  157;  Tuft  v. 
Tuft,  18  Wend.  621).  Section  twelve  hundred  and 
fifty-one  of  the  Code  of  Civil  Procedure  puts  an 
absolute  end  to  the  lien  after  ten  years;  not  only  as  to 
subsequent  incumbrancers  and  purchasers,   but  as  to 
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the  judgment  debtor  himself;  and  it  no  longer  exists 
{Floyd  V.  Clark,  2  Law  Bull.  3(5);  but  the  property  may- 
be levied  on  and  sold  after  that  time  under  the  judgment 
in  the  following  manner:  when  ten  years  after  filing 
the  judgment-roll  have  expired,  real  property  or  a  chat- 
tel real,  which  the  judgment  debtor,  or  real  property 
which  a  person,  deriving  his  right  or  title  thereto,  as  the 
heirs  or  devisee  of  the  judgment  debtor,  then  has,  in  any 
county,  may  be  levied  upon,  by  virtue  of  an  execution 
against  property,  issued  to  the  sheriff  of  that  county, 
upon  a  judgment  hereafter  rendered,  by  filing  with  the 
clerk  of  that  county,  a  notice,  subscribed  by  the  sheriff, 
describing  the  judgment,  the  execution,  and  the  property 
levied  upon;  and,  if  the  interest  levied  upon  is  that  of  an 
heir  or  devisee,  specifying  that  fact,  and  the  name  of  the 
heir  or  devisee.  The  notice  must  be  recorded  and  indexed 
by  the  clerk,  as  a  notice  of  the  pendancy  of  an  action. 
For  that  purpose,  the  judgment  debtor,  or  his  heir  or 
devisee,  named  in  the  notice,  is  regarded  as  a  party  to  an 
action.  The  judgment  binds,  and  becomes  a  charge  upon 
the  right  and  title  thus  levied  upon,  of  the  judgment 
debtor,  or  of  his  heir  or  devisee,  as  the  case  may  be,  only 
from  the  time  of  recording  and  indexing  the  notice,  and 
until  the  execution  is  set  aside,  or  returned.  (Co.  Civ. 
Proc.  §  1252).  By  that  section  the  lands  are  charged 
with  the  lien  of  the  judgment  only  from  the  time  of  the 
recording  and  indexing  the  notice  as  prescribed  in  the 
section;  or  subsequent  incumbrances  recorded  after  the 
original  of  the  judgment  and  before  the  recording  of  the 
notice,  take  precedence  of  the  original  judgment. 

Where  a  final  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  a  sum  of  money,  has  been  reversed, 
or  has  been  afiirmed  as  to  part  only  of  the  sum,  upon  an 
appeal,  taken  as  prescribed  in  title  third  or  fourth  of 
this  chapter,  and  an  appeal  to  the  court  of  appeals  is  not 
taken  and  perfected,  and  the  security  required  to  stay 
execution  is  not  given,  within  ten  days  after  the  entry  of 
the  judgment  upon  the  appeal,  in  the  clerk's  office  where 
the  judgment  appealed  from  is  entered,  the  clerk  must 
make  a  minute  of  the  reversal  of  the  judgment,  or  of  the 
amount  to  which  it  has  been  reduced,  upon  his  docket- 


JUDGMENTS  IN  AN  ACTION.  583 

book,  in  each,  place,  where  the  judgment  is  docketed. 
A  transcript  of  the  docket,  as  thus  corrected,  must  be 
furnished  by  him,  and  may  be  filed  in  any  county  clerk's 
office,  where  the  original  judgment  is  docketed,  as  pre- 
scribed by  law,  with  respect  to  the  original  docket;  and 
thereupon  the  county  clerk  must  correct  his  docket  ac- 
cordingly. The  lien  of  a  judgment,  the  docket  of  which 
is  not  corrected,  as  prescribed  in  this  section,  remains 
unaffected  by  the  reversal  or  modification  thereof,  until 
the  decision  of  the  court  of  appeals,  upon  an  appeal  from 
the  judgment  reversing  or  modifying  the  same,  or  the 
expiration  of  the  time  to  take  such  an  appeal.  (Co.  Civ. 
Proc.  §  1321). 

Sub-division  3. — How  lien  suspended  or  determined. 

Where  an  appeal  from  a  judgment  has  been  perfected, 
and  an  undertaking  has  been  given,  sufficient  to  entitle 
the  appellant  to  a  stay  of  the  execution  of  the  judgment, 
without  an  order  for  that  purpose,  the  court,  in  which 
the  judgment  was  recovered,  may,  in  its  discretion  and 
upon  such  terms  as  justice  requires,  make  an  order,  upon 
notice  to  the  attorney  for  the  respondent,  and  to  the 
sureties  in  the  undertaking,  exempting  from  the  lien  of 
the  judgment,  as  against  judgment  creditors,  and  pur- 
chasers and  mortgagees  in  good  faith,  the  real  property 
or  chattels  real,  upon  which  the  judgment  is  a  lien,  or  a 
portion  thereof,  specifically  described  in  the  order.  If 
all  the  property,  subject  to  the  lien,  is  so  exempted,  the 
order  must  direct  the  clerk,  in  whose  office  the  judgment- 
roll  is  filed,  to  make  an  entry,  on  the  docket  of  the  judg- 
ment in  each  place  where  it  appears  in  the  docket-book, 
substantially  as  follows  :  "Lien  suspended  upon  appeal. 
See  order  entered  ;"  adding  the  proper  date.  If  a  portion 
only  is  exempted,  the  order  must  direct  the  clerk  to 
rnake,  in  Uke  manner,  an  entry,  substantially  as  f oUows  : 
' '  Lien  partially  suspended  upon  appeal.  See  order 
entered ;"  adding  the  proper  date.  The  clerk  must, 
when  he  files  the  motion  papers,  and  enters  the  order, 
make  the  entry  or  entries  in  the  docket-book,  as  required 
by  the  order.     (Co.  Civ.  Proc.  §  1256). 

Where  an  order  is  made,    as  prescribed  in  section 
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twelve  hundred  and  fifty-seven,  by  the  supreme  court  or 
by  a  county  court,  it  operates  as  a  suspension  of  the  lien 
upon  property  situated  in  the  county,  where  the  judg- 
ment-roll is  filed,  from  the  time  when  the  order  is 
entered,  and  the  proper  entry  made  in  the  docket-book. 
If  the  property  exempted  is  situated  in  another  county, 
or  if  the  order  was  made  by  a  court,  other  than  the 
supreme  court  or  a  county  court,  the  order  operates  as  a 
suspension,  from  the  time,  when  the  proper  entry  is 
made  in  the  docket-book,  kept  by  the  clerk  of  that 
county,  as  prescribed  in  the  next  section.  (Co.  Civ. 
Proc.  §  1257). 

The  clerk,  with  whom  the  order  is  entered,  must,  upon 
payment  of  his  fees  therefor,  furnish  to  the  party  who 
obtained  the  order,  one  or  more  transcripts,  attested  by 
his  signature,  of  the  docket  of  the  judgment,  including 
the  entry  made  upon  the  docket.  A  county  clerk,  in 
whose  office  the  judgment  is  docketed,  must,  upon  pay- 
ment of  his  fees  therefor,  immediately  file  such  a  trans- 
cript ;  and  make  an  entry  upon  the  docket  of  tne  judg- 
ment in  each  place  where  it  appears  in  his  docket-book, 
substantially  as  follows:  "Lien  suspended,"  or,  "Lien 
partially  suspended,"  according  to  the  entry  upon  the 
original  docket,  and  also,  "  See  transcript  filed  ;"  adding 
the  proper  date.     (Co.  Civ.  Proc.  §  1258). 

Notice  of  the  application  to  suspend  the  Hen  as  to  real 
estate  must  be  given  to  the  sureties  on  appeal  from  the 
judgment,  which  has  been  affirmed,  as  well  as  the  sure- 
ties upon  the  new  appeal.  {Foote  v.  Schneider,  5  Wkly. 
Dig.  463).  But  a  failure  to  give  notice  of  the  application 
does  not  discharge  the  sureties  {Burr all  v.  Vanderhilt, 
6  Abb.  Pr.  YO) ;  but  if  the  order  is  made  without  notice 
to  them,  it  will  be  vacated  upon  their  application. 
{Green  v.  MilhanJc,  3  Abb.  N.  C.  138).  While  the  lien  of 
a  judgment  has  been  suspended  by  an  order  made  under 
this  section,  one  who  takes  a  mortgage  in  good  faith  while 
the  judgment  is  so  marked,  takes  it  discharged  of  the  lien,, 
and  the  lien  is  not  revived  as  to  his  mortgage,  by  the  subse- 
quent restoration  of  the  judgment.  It  is  not  necessary  for 
him  to  show  that  hfe  parted  with  value  on  the  faith  of  the 
mortgage;  he  took  the  mortgage  in  good  faith  if  it  was 
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given  in  payment  of  an  antecedent  debt.  {Union  Dime 
Sav.  Inst.  V.  Duryea,  67  N.  Y.  84).  The  reversal  of  a 
j  adgment  discharges  its  Hen  when  it  has  been  noted  on 
the  docket  {Foote  v.  Dillaye,  65  Barb.  521);  and  a  sale 
under  the  judgment  is  invalidated  by  the  reversal. 
{Wambaugh  v.  Gates,  8  N.  Y.  138).  If  judgment  has 
been  reversed  and  then  the  land  is  conveyed  by  the  judg- 
ment debtor  and  the  order  of  reversal  is  afterwards  re- 
versed and  the  judgment  restored,  the  conveyance  made 
while  the  judgment  was  reversed  is,  nevertheless,  good. 
{Foote  V.  Dillaye,  65  Barb.  521).  The  lien  of  a  judgment 
is  determined  by  the  satisfaction  of  it. 

The  docket  of  a  judgment  must  be  cancelled  and  dis- 
charged by  the  clerk,  in  whose  office  the  judgment-roll 
is  filed,  upon  filing  with  him  a  satisfaction-piece,  de- 
scribing the  judgment,  and  executed  as  follows: 

1.  Except  as  otherwise  prescribed  in  the  next  sub-di- 
vision, the  satisfaction-piece  must  be  executed  by  the 
party,  in  whose  favor  the  judgment  was  rendered,  or  his 
executor  or  administrator;  or,  if  it  is  made  within  two 
years  after  the  filing  of  the  judgment-roll,  by  the  attor- 
ney of  record  of  the  party.  But  where  the  authority  of 
the  attorney  has  been  revoked,  a  satisfaction  by  him  is 
not  conclusive,  against  the  person  entitled  to  enforce  the 
judgment,  in  respect  to  a  person,  who  had  actual  notice 
of  the  revocation,  before  a  payment  on  the  judgment 
was  made,  or  a  purchase  of  property  bound  thereby  was 
effected. 

2.  If  an  assignment  of  the  judgment,  executed  by  the 
party  in  whose  favor  it  was  rendered,  or  his  executor  or 
administrator,  has  been  filed  in  the  clerk's  office,  the 
satisfaction-piece  must  be  executed  by  the  person,  who 
appears,  from  the  assignment,  or  from  the  last  of  the 
subsequent  assignments,  if  any,  so  filed,  showing  a  con- 
tinuous chain  of  title,  to  the  owner  of  the  judgment;  or 
by  his  executor  or  adminstrator. 

3.  If  the  satisfaction-piece  is  executed  by  an  attorney 
in  fact,  in  behalf  of  a  person  authorized  to  execute  it, 
other  than  the  attorney  of  record,  an  instrument,  con- 
taining a  power  to  acknowledge  the  satisfaction,  must 
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be  filed  with  the  satisfaction-piece,  unless  it  has  been  re- 
corded, in  the  proper  book  for  recording  deeds,  in  that 
or  another  county;  in  which  case,  the  satisfaction-piece 
must  refer  to  the  record,  and  the  clerk  may,  for  his  own 
indemnity,  require  evidence  of  a  record  remaining  in  an- 
other office. 

The  execution  of  each  satisfaction-piece  or  power  of 
attorney  must  be  acknowledged,  before  the  clerk,  or  his 
deputy,  and  certified  by  him  thereupon;  or  it  must  be 
acknowledged  or  proved,  and  certified,  in  like  manner 
as  a  deed  to  be  recorded  in  the  county  where  it  is  filed. 
(Co.  Civ.  Proc.  §  1260). 

Satisfaction-piece  to  be  Given  on  Payment  of  Judg- 
ment. — The  person,  entitled  to  enforce  a  judgment,  must 
execute,  and  acknowledge  before  the  proper  officer,  a 
satisfaction-piece  thereof,  at  the  request  of  the  judgment 
debtor,  or  of  a  person  interested  in  the  property  bound 
by  the  judgment,  upon  presentation  of  a  satisfaction- 
piece,  and  payment  of  the  sum  due  upon  the  judgment, 
and  the  fees  allowed  by  law  for  taking  the  acknowledg- 
ment of  a  deed.     (Co.  Civ.  Proc.  §  1261). 

A  person,  who  has  heretofore  executed,  or  hereafter 
executes  a  written  assignment  of  a  judgment,  owned  by 
him,  without  acknowledging  the  execution  thereof, 
before  an  officer  authorized  to  take  the  acknowledgment 
of  a  deed,  must  so  acknowledge  it,  at  the  request  of  his 
assignee,  or  of  a  subsequent  assignee  thereof,  or  of  the 
judgment  debtor,  upon  presentation  of  the  assignment, 
and  payment  of  the  officer's  fees.  (Co.  Civ.  Proc. 
§  1262). 

A  resident  of  the  State,  or  a  person  having  an  office 
within  the  State,  for  the  regular  transaction  of  business 
in  person,  who  becomes  the  owner  of  a  judgment,  by 
virtue  of  a  general  assignment  for  the  benefit  of  creditors, 
or  of  an  appointment  as  a  receiver,  or  trustee  or  assignee 
of  an  insolvent  debtor  or  bankrupt,  may  file  with  the 
clerk,  in  whose  office  the  judgment-roll  is  filed,  a  notice 
of  the  assignment,  or  of  his  appointment,  and  of  his 
ownership  of  the  judgment.  The  notice  must  be  sub- 
scribed by  him,  adding  to  his  signature  his  place  of  resi- 
dence, and  also,  if  he  resides  without  the  State,  his  office 
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address.  A  notice  so  filed  lias  the  same  force  and  effect, 
for  the  purposes  of  this  article,  as  if  it  was  an  assign- 
ment of  the  Judgment.     (Co.  Civ.  Proc.  §  1263). 

Where  an  execution  is  returned,  wholly  or  partly  sat- 
isfied, the  clerk  must  make  an  entry  of  the  satisfaction, 
or  partial  satisfaction,  in  the  docket  of  the  judgment, 
upon  which  it  was  issued.  Thereupon  the  judgment  is 
deemed  satisfied,  to  the  extent  of  the  amount  returned 
as  collected,  unless  the  return  is  vacated  by  the  court. 
(Co.  Civ.  Proc.  §  1264). 

A  sheriff,  upon  being  paid  the  full  amount  due  upon 
an  execution  in  his  hands,  must  immediately  endorse 
thereupon  a  return  of  satisfaction  thereof.  He  must 
also  deliver  to  the  person  making  the  payment,  upon 
the  lattep'0  request,  and  payment  of  the  fees  allowed  by 
law  therefor,  a  certified  copy  of  the  execution,  and  of  the 
return  of  satisfaction  thereupon;  which  may  be  filed  with 
the  clerk  of  the  same  county,  who  must  thereupon  can- 
cel and  discharge  the  docket  of  the  judgment,  as  if  the 
judgment-roll  was  filed  in  his  office,  and  the  execution 
was  returned  to  him,  as  satisfied.  But  this  section  does 
not  exonerate  the  sheriff,  from  his  duty  to  return  the 
execution  to  the  clerk  with  whom  the  judgment-roll  is 
filed.     (Co.  Civ.  Proc.  §  1266). 

The  clerk  of  a  county,  with  whom  a  judgment  has  been 
docketed,  must  cancel  and  discharge  the  docket  thereof, 
upon  the  filing  with  him,  of  a  certificate  of  the  clerk,  with 
whom  the  judgment-roll  is  filed,  showing  that  the  judg- 
ment has  been  reversed,  vacated,  or  satisfied  of  record;  or 
the  certificate  of  the  clerk  of  the  county,  with  whom  a  copy 
of  an  execution,  and  of  a  return  of  satisfaction  there- 
upon, have  been  filed,  as  prescribed  in  the  last  section, 
showing  that  they  have  been  so  filed,  and  the  docket  can- 
celled and  discharged  accordingly.  (Co.  Civ.  Proc.  §  1267). 

Making  a  levy  under  the  judgment  is  not  a  satisfaction 
of  it,  and  when  the  levy  is  relinquished  the  judgment  con- 
tinues in  force.  {Bier  v.  Ash,  16  Wkly.  Dig.  189).  Where 
an  exection  is  returned  wholly  unsatisfied,  the  clerk  must 
immediately  make,  in  the  docket  of  the  judgment  upon 
which  it  was  issued,  an  entry  of  the  fact,  stating  the  time 
■when  the  execution  was  returned.    (Co.  Civ.  Proc.  §  1265), 
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Sub-division  4. — How  Lien  Restored. 
At  any  time  after  a  judgment,  which  has  ceased  to  be 
a  lien,  as  prescribed  in  the  last  three  sections,  is  affirmed, 
or  the  appeal  therefrom  is  dismissed,  the  lien  thereof 
may  be  restored,  as  follows: 

1.  The  clerk,  in  whose  office  the  judgment  of  affirm- 
ance, or  the  order  dismissing  the  appeal,  is  entered, 
must,  upon  the  request  of  the  judgment  creditor,  docket 
the  judgment  anew,  as  it  was  originally  docketed,  but  in 
the  order,  of  priority  of  the  new  docket;  and  he  must 
write  upon  the  new  docket,  the  word,  ''lien  restored  by 
redocket;"  adding  the  date  of  redocketing. 

2.  A  transcript  of  the  new  docket  must  be  furnished 
to  a  county  clerk,  in  whose  office  an  entry  of  the  suspen- 
sion of  the  lien  has  been  made,  as  prescribed  in  the  last 
two  sections;  and  thereupon  the  judgment  must  be  dock- 
eted by  him  anew,  in  the  order  of  the  priority  of  the  new 
docket.  The  clerk  who  so  redockets  the  judgment,  must 
make  an  entry  upon  the  new  docket,  substantially  as  fol- 
lows: "Lien  restored  by  redocket.  See  transcript  filed,' ' 
adding  the  date  of  redocketing  in  his  county. 

The  lien  of  the  judgment  is  thereupon  restored  for  the 
unexpired  period  thereof,  as  if  the  order  had  not  been 
made;  but  with  like  effect  only,  as  against  judgment 
creditors,  purchasers  and  mortgagees  in  good  faith,  as  if 
the  judgment  had  then  been  first  docketed.  (Co.  Civ. 
Proc.  §  1259).  The  restoration  does  not  revive  the  lien 
of  the  judgment  as  against  the  judgment  creditor,  whose 
judgment  was  docketed  while  the  lien  of  the  former 
judgment  was  suspended.  {Harmon  v.  Hope,  87  N, 
Y.  10). 

ARTICLE  II. 

JUDGMENT  ON   FAILURE  TO  ANSWER. 

SECTION. 

1.  When  it  may  be  taken. 

2.  What  notice  required^ 

3.  Proceedings  where  judgment  can  be  taken  without  apptteation  t» 

the  court. 

4.  Proceedings  where  application  to  the  court  Is  necessary. 

5.  Proceedings  where  personal  service  is  not  had. 

6.  Proceedings  where  judgment  absolute  has  been  ordered. 

7.  Review  of  report  or  assessment  of  damages. 
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Sec.  1,  When  it  may  be  taken. 

Where  the  defendant  has  made  default  either  in  ap- 
pearing or  in  pleading,  the  plaintiff  upon  complying  with 
certain  formal  requirements,  is  entitled  to  enter  judgment 
by  default.  (Co.  Civ.  Proc.  §§  1212,  1214,  1216).  Where 
substituted  service  has  been  had,  it  is  complete  when  an 
affidavit  is  filed  showing  that  service  was  made  accord- 
ing to  the  order,  and  the  defendant's  default  may  be 
taken  within  twenty  days  after  that  time.  (Co.  Civ. 
Proc.  §  427).  Where  th.e  summons  has  been  served  by 
publication,  the  service  is  complete  on  the  day  of  the 
last  publication  pursuant  to  the  order,  and  where  service 
is  made  without  the  state,  the  service  is  complete  at  the 
expiration  of  a  time  equal  to  that  required  for  publica- 
tion. (Co.  Civ.  Proc.  §  441).  In  each  case  the  defend- 
ant has  twenty  days  after  service  is  complete  before  he  is 
in  default.  (Vol.  1,  p.  173).  Where  defendant  fails  to 
answer  and  is  in  default,  it  is  not  necessary  to  enter  an 
order  for  his  default  before  taking  judgment,  ( Waison 
V  BrigTiam,  3  How.  Pr.  290).  If  an  answer  has  been 
served,  judgment  cannot  be  entered  by  default  as  long 
as  it  remains  upon  record,  although  it  is  defective. 
(Williams  v.  Sholto,  4  Sandf.  641);  but  the  plaintiff  must 
move  to  strike  out  the  pleading  (GTiadwick  v.  SnediJcer, 
26  How.  Pr.  60);  and  when  it  is  stricken  out  the  plaintiff 
may  enter  judgment  as  though  no  answer  had  been  served. 
{Aymar  v.  Chase,  1  Code  Rep.  N.  S.  141).  If  a  demurrer 
has  been  served  and  overruled,  and  no  answer  is  after- 
wards served,  or  if  the  answer  is  stricken  out  as  sham,  or 
for  any  other  reason,  the  plaintiff  may  enter  judgment 
as  for  failure  to  answer.  (DeForest  v.  Baker,  1  liobt. 
700).  If  an  amended  complaint  has  been  served,  the  de- 
fendant is  not  in  default  until  the  time  to  answer  has 
expired.  {Dickerson  v.  Beardsley,  1  Code  Rep.  3T). 
Where  two  defendants  were  sued  jointly,  and  their  joint 
answer  was  served  after  the  time  of  one  of  them 
had  expired,  and  the  plaintiff  returned  it,  and  then 
waited  until  the  time  of  the  other  to  answer  had 
expired,  and  then  entered  judgment  by  default, 
his  practice  was  held  to  be  regular.  (Jacques  v. 
Greenwood,  1  Abb.  Pr.  230).     If  the  defendant  appears 
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voluntarily  but  does  not  answer,  judgment  by  default 
may  be  regularly  taken  against  him.  {Christal  v.  Kelly, 
88  N".  Y.  285).  If  the  summons  is  served  alone,  and 
afterwards,  and  before  the  appearance  of  the  defendant 
the  complaint  is  served,  the  time  of  the  defendant  to 
answer  expires  within  twenty  days  after  the  service  of 
summons,  and  judgment  entered  after  that  time  is 
regular.  {Paine  v.  McCarthy,  1  Hun,  78).  An  order 
extending  the  time  to  answer,  served  by  mail  on  the  last 
day,  is  good  to  prevent  the  entering  of  judgment. 
{Schuhardt  v.  Both,  10  Abb.  Pr.  203).  If  the  defendant 
alleges  part  payment  of  the  plaintiffs  claim,  and  no 
other  defense,  the  plaintiff  may  admit  the  payment 
which  is  alleged,  and  apply  for  judgment  as  for  failure 
to  answer  as  to  the  remainder  of  his  claim.  {Hall  v. 
Holt,  25  Hun,  2Y7).  Where  the  defendant  dies  before 
the  expiration  of  the  time  to  answer,  judgment  by  de- 
fault cannot  be  entered  in  the  action.  {Borsdorf  v.  Day- 
ton, 17  Abb.  Pr.  36,  note).  Where  the  answer  admits 
a  part  of  the  plaintiff's  claim,  the  proceedings  of  the 
plaintiff,  as  prescribed,  are  stated  in  Vol.  1,  p.  623. 

Sec.  2.  What  notice  required. 

A  defendant,  against  whom  judgment  is  taken,  pur- 
suant to  the  foregoing  sections  of  this  article,  is  entitled 
to  notice,  as  follows  : 

1.  If  he  has  appeared  generally,  but  has  made  default 
in  pleading,  he  is  entitled  to  at  least  five  days'  notice  of 
the  time  and  place  of  an  assessment  by  the  clerk,  and  to 
at  least  eight  days'  notice  of  the  time  and  place  of  an 
apphcation  to  the  court  for  judgment. 

2.  In  a  case  where  an  apphcation  for  judgment  must 
be  made  to  the  court,  the  defendant  may  serve  upon  the 
plaintiff's  attorney,  at  any  time  before  the  application 
for  judgment,  a  written  demand  of  notice  of  the  execu- 
tion of  any  reference,  or  writ  of  inquiry,  which  may  be 
granted  upon  the  application.  Such  a  demand  is  not  an 
appearance  in  the  action.  It  must  be  subscribed  by  the 
defendant,  in  person,  or  by  an  attorney  or  agent,  wha 
must  add  to  his  signature  his  oflBce  address,  with  the 
particulars,  prescribed  in  section  four  hundred  and  seven- 
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teen  of  the  Code,  concerning  the  office  address  of  the 
plaintiff's  attorney.  Thereupon  at  least  five  days'  notice 
of  the  time  and  place  of  the  execution  of  the  reference, 
or  writ  of  inquiry,  must  be  given  to  the  defendant,  by 
service  thereof  upon  the  person,  whose  name  is  sub- 
scribed to  the  demand,  in  the  manner  prescribed  in  this 
act,  for  service  of  a  paper  upon  an  attorney  in  an  action. 
(Co.  Civ.  Proc.  §  1219). 

In  actions  for  the  recovery  of  money  only,  where  the 
complaint  is  verified,  no  assessment  of  damages  is  re- 
quired; and  the  defendant,  although  he  has  appeared,  is 
not  entitled  to  notice  of  the  taking  of  judgment.  {South- 
worth  V.  Curtis,  6  How.  Pr.  271).  But  if  the  verification 
is  a  nullity,  the  defendant  who  has  appeared  is  entitled 
to  notice  of  the  assessment  of  damages,  although  th& 
complaint  purports  to  be  verified,  and  judgment  without 
notice  to  him  is  irregular  and  will  be  set  aside.  ( Van- 
Home  V.  Montgomery,  5  How.  Pr.  238).  If  the  defend- 
ant has  appeared,  the  plaintiff  must  always  give  notice 
of  the  assessment  of  damages  if  the  complaint  is  not 
verified.  {Kelsey  v.  Covert,  15  How.  Pr.  92).  If  the 
defendant  has  served  an  answer  which  was  stricken  out 
as  sham,  he  is  entitled  to  notice  of  the  application  for 
judgment,  or  the  assessmont  of  damages.  {De  Forest  v. 
Baker,  1  Robt.  700).  There  was  before  the  Code  of  Civil 
Procedure,  considerable  conflict  in  the  cases  as  to 
whether  service  of  the  notice  of  appearance  after  the 
time  to  answer  had  expired  entitled  the  defendant 
to  a  notice  for  the  application  for  judgment  or 
for  the  assessment  of  damages.  In  the  case  of 
White  V.  Feather stonhaugh  (7  How.  Pr.  357)  and 
Lgnds  v.  West  (12  Wend.  235),  it  was  held  that  the  de- 
fendant was  entitled  to  notice  of  the  application  on 
assessment,  if  he  served  a  notice  of  appearance,  although 
he  served  it  after  his  time  to  answer  had  expired.  The 
following  cases,  however,  hold  that  the  defendant  was 
not  entitled  to  notice  although  he  served  his  notice  of 
appearance  after  the  time  to  answer  had  expired.  {Car- 
penter V.  N.  T.  &  IT.  H.  R.  R.  Co.,  11  How.  Pr.  481; 
Abhottv.  &mith,  8  How.  Pr.  463;  Martinev.  Lowenstein, 
68  N.  Y.  456).     All  these  cases  were  decided  before  the 
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Code  of  Civil  Procedure.  Section  four  hundred  and 
twenty-one  of  that  Code  prescribes  the  manner  in  which 
general  appearance  must  be  made,  and  it  expressly  re- 
quires that  the  notice  of  appearance  shall  be  served 
within  twenty  days  after  service  of  the  summons,  ex- 
clusive of  the  day  of  service.  It  would  seem,  therefore, 
under  the  present  Code,  the  defendant  to  entitle  himself 
to  notice  of  the  application  for  judgment  or  of  an  as- 
sessment of  damages,  must  serve  his  notice  of  appear- 
ance before  the  time  to  answer  has  expired.  The  same 
rule  was  stated  before  the  Code  of  Civil  Procedure  in  the 
case  of  Pearl  v.  BoMtschek  (2  Daly,  50).  But  one  notice 
of  application  for  Judgment  need  be  given  by  the  plaintiflf, 
and  if  the  court  orders  a  reference  or  an  assessment  of 
damages  by  a  writ  of  inquiry,  notice  of  its  execution 
is  not  required,  nor  need  the  plaintiff  give  notice  of  the 
application  for  judgment  upon  the  report  of  a  referee 
on  an  inquisition  ( Walsh  v.  Weidenfeld,  3  Daly,  334); 
except  where  notice  has  been  served  under  sub-division 
two  of  the  section  above  cited. 

Sec.  3.  Proceedings  t^here  judgment  can  be  taken  without  ap- 
plication to  the  court. 

In  an  action  specified  in  section  four  hundred  and  twenty 
of  the  Code,  where  the  summons  was  personally  served 
upon  the  defendant,  and  the  copy  of  the  complaint,  or  a 
notice  stating  the  sum  of  money  for  which  judgment  will 
be  taken,  was  served  with  the  summons,  or  where  the 
defendant  has  appeared,  but  has  made  default  in  plead- 
ing, the  plaintiff  may  take  judgment  by  default,  as 
follows:    ^ 

1.  If  the  defendant  has  made  default  in  appearing, 
the  plaintiff  must  file  proof  of  the  service  of  the  sum- 
mons, and  of  a  copy  of  the  complaint  or  the  notice;  and 
also  proof,  by  affidavit,  that  the  defendant  has  not  ap- 
peared. Whereupon  the  clerk  must  enter  final  judg- 
ment in  his  favor. 

3.  If  the  defendant  had  seasonably  appeared,  but  has 
made  default  in  pleading,  the  plaintiff  must  file  proof  of 
the  service  of  the  summons  and  of  the  appearance  or 
of  the  appearance  only;  and  also  proof  by  affidavit,  of 
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the  default.  Whereupon,  the  clerk  must  enter  final 
judgment  in  his  favor. 

If  the  defendant  has  made  default  in  appearing  or 
pleading,  and  the  case  is  not  one  where  the  clerk  can 
enter  final  judgment,  as  prescribed  in  either  of  the  fore- 
going subdivisions  of  this  section,  the  plaintiff  must 
apply  to  the  court  for  judgment,  as  prescribed  in  section 
twelve  hundred  and  fourteen  of  the  Code.  (Co.  Civ. 
Proc.  §  1212). 

Where  the  defendant  is  entitled  to  notice  of  the  assess- 
ment of  damages,  the  notice  and  proof  of  its  service 
should  be  presented  to  the  clerk  upon  the  application. 
The  proof  of  default  should  show  that  no  answer  or  ap- 
pearance had  been  served  at  the  time  of  the  application 
for  judgment.  {Brien  v.  Casey,  2  Abb.  Pr.  416).  The 
section  only  applies  to  cases  where  the  summons  has  been 
personally  served  {Hallett  v.  Righters,  13  How.  Pr. 
43);  or  where  the  defendant  has  appeared  generally  in 
the  action  without  personal  service.  {Ohristal  v.  Kelly, 
88  N.  Y.  285). 

Where  final  judgment  may  be  entered  by  the  clerk,  as 
prescribed  in  the  last  section,  the  amount  thereof  must 
be  determined  as  follows: 

1.  If  the  complaint  is  verified,  the  judgment  must  be 
entered  for  the  sum  for  which  the  complaint  demands 
judgment;  or,  at  the  plaintiff's  option,  for  a  smaller  sum; 
and  if  a  computation  of  interest  is  necessary  it  may  be 
made  by  the  clerk. 

2.  If  the  complaint  is  not  verified,  the  clerk  must 
assess  the  amount  due  to  the  plaintiff,  by  computing  the 
sum  due  upon  an  instrument  for  the  payment  of  money 
only,  the  non-payment  of  which  constitutes  a  cause  of 
action,  stated  in  the  complaint;  and  by  ascertaining,  by 
the  examination  of  the  plaintiff,  upon  oath,  or  by  other 
competent  proof,  the  amount  due  to  him  or  any  other 
cause  of  action,  stated  in  the  complaint.  If  an  instru- 
ment, specified  in  this  sub- division,  has  been  lost,  so  that 
it  cannot  be  produced  to  the  clerk,  he  must  take  proof  of 
its  loss,  and  of  its  contents.  Either  party  may  require 
the  clerk  to  reduce  to  writing  and  file  the  assessment, 
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and  the  oral  proof,  if  any,  taken  thereupon.     (Co.  Civ, 
Proc.  §  1213). 

Where,  in  caue  of  default,  final  judgment  may  be 
entered  by  the  clerk,  and  the  complaint  is  sworn  to,  the 
clerk  has  ho  discretion  in  the  matter,  but  judgment  must 
be  entered  for  the  sum  for  which  the  complaint  demands 
judgment,  unless  the  plaintiff  elect  to  take  a  smaller 
sum;  and  when  the  complaint  asked  for  a  certain  sum, 
with  interest,  the  computation  of  interest  must  be  made 
by  the  clerk;  and  the  defendant  by  his  default  admits 
both  the  right  of  recovery  and  its  amount.  {Bullard  v, 
Sherwood,  85  N.  Y.  253).  Where  the  defendant  does  not 
deny  the  plaintiff's  claim,  but  sets  up  a  counterclaim 
amounting  to  less  than,  the  plaintiff's  claim,  the  plaintiff, 
upon  filing  with  the  clerk  an  admission  of  the  counter- 
claim, may  take  judgment  for  the  excess  as  upon  a  de- 
fault. The  admission  must  be  made  a  part  of  the  judg- 
ment roll  (Co.  Civ.  Proc.  §  612);  and  judgment  for  the 
remainder  admitted  above  the  counterclaim  may  be  en- 
tered without  an  assessment  by  the  clerk.  (Bobbins  v. 
Watson,  22  How  Pr.  293). 

Sec.  4.  Proceedings  'where  an  application  to  the  court  is  neces- 
sary. 

If  the  case  is  not  one  where  the  clerk  can  enter  final 
judgment  as  prescribed  in  the  first  and  second  sub-di- 
visions of  section  twelve  hundred  and  twelve  of  the  Code 
above  cited,  the  plaintiff  must  apply  to  the  court  for 
judgment  as  prescribed  in  the  following  section: 

Where  the  summons  was  personally  served  upon  the 
defendant,  within  the  state,  and  he  has  made  default  in 
appearing,  or  where  the  defendant  has  appeared,  but  has 
made  default  in  pleading;  and  the  case  is  not  one,  where 
the  clerk  can  enter  final  judgment,  as  prescribed  in 
section  twelve  hundred  and  twelve,  the  plaintiff  must 
apply  to  the  court  for  judgment.  (Co.  Civ.  Proc.  §  1214). 
Where  the  summons  was  served  upon  the  defendant 
without  the  state,  or  otherwise  than  personally,  if  the 
defendant  does  not  demand  a  copy  of  the  complaint,  or 
plead,  as  the  case  requires,  within  twenty  days  after  the 
service  is  complete,  the  plaintiff  may  apply  to  the  court 
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for  the  judgment  demanded  in  the  complaint.  (Co.  Civ. 
Proc.  §  1216).  An  application  to  the  court  for  judgment 
is  necessary  in  every  case  except  those  mentioned  in  sec- 
tion four  hundred  and  twenty  of  the  Code  of  Civil  Pro- 
cedure, which  are  specified  in  Vol.  I,  p.  148.  An  appli- 
cation must  be  made  in  every  action  for  a  tort  {Saltus 
V.  Kipp,  5  Duer,  646);  and  in  an  action  for  a  penalty  or 
forfeiture.  {Gadsden  v.  Woodward,  38  Hun,  548).  Ap- 
plication must  also  be  made  to  the  court  for  judgment  in 
all  equity  cases,  and  generally  in  every  case  where  the 
judgment  demanded  in  the  complaint  is  for  anything  but 
a  sum  of  money  only  upon  contract.  In  actions  of  the 
class  mentioned  in  section  four  hundred  and  twenty,  ap- 
plication for  judgment  must  be  made  to  the  court  in  every 
case  where  the  complaint  or  notice  was  not  served  with 
the  summons,  unless  the  defendant  has  appeared  in  the 
action.  (Co.  Civ.  Proc.  §  419.  Where  the  service  upon 
the  defendant  was  other  than  personal,  it  is  irregular  to 
take  judgment  without  an  application  to  the  court,  and 
such  a  judgment  is  void.  (Co.  Civ.  Proc.  §  1216;  Downer 
V.  Miller,  50  Barb.  232;  Hallett  v.  RigJiters,  13  How. 
Pr.  43). 

Sub-Division  2. — Where  Application  Made. 

When  the  plaintiff  in  an  action  in  the  supreme  court 
is  entitled  to  judgment,  upon  the  failure  of  the  defend- 
ant to  answer  the  complaint,  and  the  relief  demanded 
requires  application  to  be  made  to  the  court,  such  appli- 
cation may  be  made  at  any  special  term,  in  the  district 
embracing  the  county  in  which  the  action  is  triable,  or, 
except  in  the  first  district  in  an  adjoining  county: 
such  application  may  also  be  made  at  a  circuit  court 
in  the  county  in  which  the  action  is  triable.  But 
when  a  reference  or  writ  of  inquiry  shall  be  ordered,  the 
same  shall  be  executed  in  the  county  in  which  the  actiou 
is  triable,  unless  the  court  shall  otherwise  order.  (Gen. 
Rule,  26).  In  courts  other  than  the  supreme  court  a 
motion  for  judgment  must  be  made  at  special  term. 
{Ryan  v.  McCannell,  1  Sand.  709).  Where  there  are 
several  defendants,  some  of  whom  have  answered,  and 
some  of  whom  have  made  default,  the  application  for 
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judgment  against  those  who  have  made  default  may  be 
made  at  the  same  time  that  the  issues  formed  by  the 
answers  of  the  other  defendants  are  tried,  and  judgment 
may  then  be  rendered  upon  the  whole  case.  {Lyon  v. 
Yates,  61  N.  Y.  661).  When  no  answer  is  put  in  by  the 
defendant,  within  the  time  allowed  for  that  purpose,  or 
any  answer  denying  any  material  facts  of  the  complaint, 
the  plaintiff  after  the  cause  is  in  readiness  for  trial,  as 
to  all  the  defendants,  may  apply  for  judgment,  at  any 
Special  Term,  upon  due  notice  to  such  of  the  defendants 
as  have  appeared  in  the  action,  and  without  putting  the 
cause  on  the  calendar.     (Gen.  Rule,  60). 

Sub-division  3. — Pap;ees  Required  on  the  Application. 

If  the  defendant  is  entitled  to  notice,  it  is  necessary  to 
serve  upon  him  only  the  notice  of  the  application;  it  is 
not  necessary  to  serve  proof  of  default  or  of  service  of 
the  papers.  Upon  the  application  the  plaintiff  must  file, 
if  the  default  was  in  appearing,  proof  of  service  of  the 
summons,  or,  if  the  default  was  in  pleading,  proof  of 
appearance,  and  also,  if  a  copy  of  the  complaint  was  de- 
manded, proof  of  service  thereof,  upon  the  defendant's 
attorney;  and,  in  either  case,  proof,  by  affidavit,  of  the 
default  which  entitles  him  to  judgment.  (Co.  Civ.  Proc. 
§  1214).  Where  service  is  other  than  personal,  a  judg- 
ment shall  not  be  rendered  for  a  sum  of  money  only, 
except  in  an  action  specified  in  section  six  hundred  and 
thirty-five  of  the  Code.  Where  the  defendant  is  a  non- 
resident, or  a  foreign  corporation,  and  has  not  appeared, 
the  plaintiff,  upon  the  application  for  judgment  in  such 
an  action,  must  produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment, 
granted  in  the  action,  has  been  levied  upon  property  of 
the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified 
by  affidavit;  with  a  statement  of  the  value  thereof,  ac- 
cording to  the  inventory. 

3.  The  undertaking  mentioned  in  section  twelve  hun- 
dred and  sixteen  if  one  has  been  required.  (Co.  Civ. 
Proc.  §  1217).  The  plaintiff  in  a  foreclosure  case,  when 
he  moves  for  judgment,  must  show  by  affidavit  or  other- 
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wise,  whether  any  of  the  defendants  who  have  not  ap- 
peared are  absentees;  and,  if  so,  he  must  produce  the 
report  as  to  the  proof  of  the  facts  and  circumstances 
stated  in  the  complaint,  and  of  the  examination  of  the 
plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which 
have  been  made.  And  in  all  foreclosure  cases  the  plaint- 
iff, when  he  moves  for  judgment,  must  show  by  affidavit, 
or  by  the  certificate  of  the  clerk  of  the  county  in  which 
the  mortgaged  premises  are  situated,  that  a  notice  of 
the  pendency  of  the  action,  containing  the  names  of  the 
parties  thereto,  the  object  of  the  action,  and  a  description 
of  the  property  in  that  county  affected  thereby,  the  date 
of  the  mortgage,  and  the  parties  thereto,  and  the  time 
and  place  of  recording  the  same,  has  been  filed  at  least 
twenty  days  before  such  application  for  judgment,  and  at 
or  after  the  time  of  fiUng  of  the  complamt,  as  required 
by  law.     (Gen.  Rule,  60). 

Sub-division  4. — Proceedings  on  the  Application. 

The  court  must  upon  the  appUcation,  render  the  judg- 
ment to  which  the  plaintiff  is  entitled.  (Co.  Civ.  Proc.  § 
1215).  The  defendant  by  not  answering  does  not  admit 
that  judgment  can  be  given  for  the  plaintiff  for  the  relief 
demanded  in  the  complaint;  but  he  only  admits  that  the 
plaintiff  should  have  such  relief  not  greater  than  that 
damanded  in  the  complaint  as  the  facts  show  that  he  is 
entitled  to.  (Argall  v.  Pitts,  78  N.  Y.  239).  Where  the 
facts  thus  admitted  are  sufficient  to  enable  the  court  to 
give  judgment,  it  is  not  necessary  for  the  court  to  take 
any  proof,  and  judgment  entered  without  proof  is  regular. 
{Sayres  v.  Miller,  10  Civ.  Pro.  R.  69).  The  defendant 
may  appear  upon  the  application  and  object  to  the  juris- 
diction of  the  court,  or  that  upon  the  facts  stated  in  the 
complaint  the  plaintiff  is  entitled  to  no  rehef .  (Pumpelly 
V.  Village  of  Owego,  45  How.  Pr.  219).  In  divorce  cases 
the  court  cannot  render  judgment  without  proof,  but  it 
must  take  proof  of  the  facts  alleged  in  the  complaint  or 
send  the  case  to  a  referee  to  take  proof.  (Co.  Civ.  Proc. 
§  1553).  The  usual  practice  is  to  send  the  case  to  a 
referee  to  take  the  proof  and  report  the  facts  with  the 
proof,  and  his  opinion  to  the  court. 
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Sub-division  5.— Assessment  of  damages. 

The  court  may,  without  a  jury,  or  with  a  jury  if  one 
is  present  in  court,  make  a  computation  or  assessment, 
or  take  an  account,  or  proof  of  a  fact,  for  the  purpose  of 
enabhng  it  to  render  the  judgment,  or  to  carry  it  into 
effect ;  or  it  may,  in  its  discretion,  direct  a  reference,  or 
a  writ  of  inquiry,  for  either  purpose  ;  except  that  where 
the  action  is  bi^ought  to  recover  damages  for  a  personal 
injury,  or  an  injury  to  property,  the  damages  must  be 
ascertained  by  means  of  a  writ  of  inquiry.  Where  a 
reference  or  a  writ  of  inquiry  is  directed,  the  court  may 
direct,  that  the  report  or  inquisition  be  returned  to 
the  court  for  its  further  action  ;  or  it  may,  in  its  discre- 
tion, except  where  special  provision  is  otherwise  made 
by  law,  omit  that  direction  ;  m  which  case,  final  judg- 
ment may  be  entered  by  the  clerk,  in  accordance  with 
the  report  of  the  referee,  or  for  the  damages  ascertained 
by  the  inquisition,  without  any  further  application. 
(Co.  Civ.  Proc.  §  1215). 

Where  the  summons  was  not  served  personally  the 
court  must  require  proof  of  the  cause  of  action,  set  forth 
in  the  complaint  to  be  made,  either  before  the  court,  or 
before  a  referee  appointed  for  that  purpose.  If  the  de- 
fendant is  a  non-resident,  or  a  foreign  corporation,  the 
court  must  require  the  plaintiff,  or  his  agent  or  attorney, 
to  be  examined  on  oath,  respecting  any  payments  to  the 
plaintiff,  or  to  any  one  for  his  use,  on  account  of  his  de- 
mand, and  must  render  the  judgment  to  which  the 
plaintiff  is  entitled.  But  before  rendering  judgment,  the 
court  may,  in  any  case,  in  its  discretion,  require  the 
plaintiff  to  file  an  undertaking,  to  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate  or  effects 
which  may  be  directed  by  the  judgment  to  be  transferred 
or  delivered,  or  the  restitution  of  any  money  that  may 
be  collected  under  or  by  virtue  of  the  judgment,  in  case 
the  defendant  or  his  representative  applies  and  is  admit- 
ted to  defend  the  action,  and  succeeds  in  his  defense. 
(Co.  Civ.  Proc.  §  1216). 

In  actions  for  replevin,  where  the  plaintiff  is  entitled  to 
judgment  by  default,  for  want  of  an  appearance  or  plead- 
ing, the  court,  to  which  he  applies  for  judgment,  may 
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ascertain  and  determine  the  damages  to  which  he  is  enti- 
tled, and  the  value  of  the  chattel,  if  necessary;  or  may 
direct  a  reference,  or  a  writ  of  inquiry,  for  th.at  purpose. 
(Co.  Civ.  Proc.  §  1729).  In  actions  of  ejectment,  where 
a  defendant  has  made  default  in  appearing  or  pleading, 
or  where  a  party  is  an  infant,  the  court  must  ascertain 
the  rights,  shares,  and  interests  of  the  several  parties  in 
the  property,  by  a  reference  or  otherwise,  before  interlo- 
cutory judgment  is  rendered  in  the  action.  (Co.  Civ. 
Proc.  §  1545).  In  actions  for  partition  where  the  rights 
and  interests  of  the  several  x^arties,  as  stated  in  the  com- 
plaint, are  not  denied  or  controverted,  if  any  of  the  de- 
fendants are  infants,  or  absentees,  or  unknown,  the 
plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such 
of  the  parties  as  have  appeared,  may  apply  at  a  special 
term  for  an  order  of  reference,  to  take  proof  of  the 
plaintiff's  title  and  interest  in  the  premises,  and  of  the 
several  matters  set  forth  in  the  complaint;  and  to  ascer- 
tain and  report  the  rights  and  interests  of  the  several 
parties  in  the  premises,  and  an  abstract  of  the  convey- 
ance by  which,  the  same  are  held.  Such  referee  shall,  in 
all  cases,  be  selected  by  the  court.  (Gen.  Rule,  66).  If, 
in  an  action  to  foreclose  a  mortgage,  the  defendant  fails 
to  answer  within  the  time  allowed  for  that  purpose,  or 
the  right  of  the  plaintiff,  as  stated  in  the  complaint,  is 
admitted  by  the  answer,  the  plaintiff  may  have  an  order 
referring  it  to  some  suitable  person  as  referee,  to  compute 
the  amount  due  to  the  plaintiff,  and  to  such  of  the  de- 
fendants as  are  prior  incumbrances  of  the  mortgaged 
premises,  and  to  examine  and  report  whether  the  mort- 
gaged premises  can  be  sold  in  parcels,  if  the  whole  amount 
secured  by  the  mortgage  has  not  become  due.  If  the  de- 
fendant is  an  infant,  and  has  put  in  a  general  answer  by  his 
guardian,  or  if  any  of  the  defendants  are  absentees,  the 
order  of  reference  shall  also  direct  the  person  to  whom 
it  is  referred  to  take  proof  of  the  facts  and  circum- 
stances stated  in  the  complaint,  and  to  examine  the 
plaintiff  or  his  agent,  on  oath,  as  to  any  payments  which 
have  been  made,  and  to  compute  the  amount  due  on  the 
mortgage,  preparatory  to  the  application  for  judgment  of 
3Eoreclosure  and  sale.     (Gen.  Rule,  60).     But  when  are- 
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ference  or  writ  of  inquiry  shall  be  ordered,  the  same  shall 
be  executed  in  the  county  in  which  the  action  is  triable, 
unless  the  court  shall  otherwise  order.  (Gen.  Rule,  26). 
The  rules  with  regard  to  notice  have  been  stated  in  sec- 
tion two  above.  For  a  statement  for  the  mode  of  pro- 
ceeding upon  the  reference,  see  Chapter  33  {supra). 
For  proceedings  on  the  execution  of  a  writ  of  inquiry, 
see  sub-division  6  below. 

Sub-division  6. — Weit  of  Inquiet. 

Where  the  action  is  brought  to  recover  damages  for  a 
personal  injury  or  an  injury  to  property,  the  damages 
must  be  ascertained  by  means  of  a  writ  of  inquiry.  (Co. 
Civ.  Proc.  §  1215). 

A  writ  of  inquiry  is  a  judicial  writ,  directed  to  the 
sheriff  of  the  county  in  which  the  venue  was  >  laid,  stat- 
ing the  former  proceedings  in  the  cause,  and,  "be- 
cause it  is  unknown  what  damages  the  plaintiff  hath 
sustained,"  commanding  the  sheriff  that,  by  the  oath  of 
twelve  honest  and  lawful  men  of  his  county,  he  diligently 
inquire  the  same,  and  return  the  inquisition  into  court. 
It  must  be  tested,  and  made  returnable  in  term;  and  it 
may  be  returnable  after  the  second  week  of  term,  writs 
of  inquiry  not  being  comprehended  under  the  term 
process,  as  used  in  the  statute,  (2  li.  S.,  196, 197,  §  1-5), 
limiting  the  return  of  process  to  the  first  two  weeks  of 
term. 

The  writ  must  be  executed  against  all  of  the  defend- 
ants jointly,  who  have  allowed  judgment  to  go  by  de- 
fault. If  two  defendants,  even  in  trespass,  suffer 
judgment  by  default,  and  the  plaintiff  execute  writs 
of  inquiry  against  them  separately,  and  take  several 
damages  against  them,  it  vfiU  be  irregular;  and  if  final 
judgment  be  entered  up  for  those  several  damages,  it 
will  be  error.  The  only  way  the  plaintiff  has  of  remedy- 
ing the  mistake  is,  by  applying  to  the  court,  before  final 
judgment,  to  set  aside  his  own  proceeding;  which  he  wiU. 
be  allowed  to  do,  upon  payment  of  costs.  In  all  cases, 
however,  the  inquisition  is  intended  merely  to  inform 
the  conscience  of  the  court;  and  the  authority  of  the 
sheriff  is  ministerial,  and  not  judicial.     (Graham's  Pr. 


JUDGMENTS  IN  AN  ACTION.  601 

639).  The  court  may  order  that  the  writ  of  inquiry  be 
executed  before  a  judge  at  a  circuit,  and  it  will  usually 
do  so  where  complicated  questions  of  law  are  likely  to 
arise  upon  its  execution  {Joannes  v.  Fisk,  3  Robt.  710); 
but  unless  that  is  the  case,  such  an  order  will  not  be 
made.  A  writ  will  not  be  ordered  to  be  executed  at  a 
circuit  because  the  defendant' s  attorneys  are  the  legal 
advisors  of  the  sheriff.  {Hays  v.  Berryman,  6  Bosw. 
679).  When  the  writ  of  inquiry  is  ordered  to  be  executed 
at  the  circuit,  the  judge  controls  the  proceeding;  he  is 
not  merely  the  assistant  of  the  sheriff,  but  he  takes  di- 
rection of  the  execution  of  the  writ,  and  the  proceedings 
are  in  all  respects  similar  to  an  ordinary  taking  of  an 
inquest.  The  jury  in  such  cases  should  be  drawn  from 
the  circuit  jurors  as  being  probably  more  indifferent  and 
better  qualified  than  a  jury  would  be  if  summoned  by 
the  sheriff  for  the  express  purpose  of  assessing  the  dam- 
ages in  the  suit.  The  judge  and  not  the  sheriff  is  the 
presiding  officer,  as  being  better  qualified  to  decide  any 
question  of  law  which  might  arise,  and  to  advise  the 
jury  upon  any  question  in  which  advice  might  be  proper. 
All  this  is  intended  by  the  court  or  there  would  be  no 
fitness  or  propriety  in  directing  the  writ  of  inquiry  to  be 
executed  at  the  circuit.  In  such  a  case  the  writ  should 
direct  the  sheriff  to  return  the  jury  at  the  circuit  court 
and  the  same  judge  to  take  the  inquest.  {Ellsworth  v. 
Thompson,  13  Wend.  668).  If  the  writ  is  directed  to 
the  sheriff,  it  may  be  executed  by  a  sworn  under-sheriff 
or  deputy.  {TillotsonY.  Cheetham,  2  John.  63).  Notice 
of  hearing  is  not  required  except  in  the  cases  mentioned 
in  sub-division  two  of  section  twelve  hundred  and  nine- 
teen {supra).  When  notice  is  given,  it  should  be  five 
days.  (Co.  Civ.  Proc.  §  1219).  The  writ  may  be  ex- 
ecuted at  any  place  within  the  county,  which,  where 
notice  is  necessary,  must  be  specified  in  the  notice  ;  and 
it  may  be  executed  either  on  or  before  the  return  day, 
although  it  cannot  be  done  on  Sunday.  Although  the 
jury  have  been  empanelled  on  Saturday,  and  heard  the 
allegations  and  proofs  of  the  parties  before  twelve  o'clock 
at  night,  yet  if  they  assess  the  damages  and  diSKver  their 
76 
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verdict  to  the  sheriff  on  Sunday,  the  inquisition  will  be 
set  aside.  (Graham's  Pr.  §  642  ;  Butler  v.  Kelsey,  16 
John.  177).  The  sheriff  may  adjourn  the  hearing  upon 
the  assessment  for  good  cause  shown.  {Eastgate  v. 
Hart,  3  Leg.  Obs.  11).  If  the  defendant  appears  at  the 
execution  of  the  writ,  pursuant  to  notice,  he  is  entitled 
to  his  costs  of  the  hearing,  if  the  plaintiff  does  not 
appear,  or  if  the  execution  is  adjourned  for  cause. 
{Butler  V.  Kelsey,  14  John.  342).  The  defendant,  if  he 
becomes  entitled  to  costs  by  reason  of  such  an  adjourn- 
ment or  postponement,  must  move  for  them  at  special 
term  upon  affidavits,  showing  his  right,  and  upon 
notice.  (Id.)  The  jury  upon  the  assessment  are  twelve 
in  number.  If  an  objection  is  made  to  one  of  them,  the 
sheriff  must  discharge  him  and  summon  another.  {Els- 
worth  V.  Thompson,  13  Wend.  658-661).  An  objection 
to  a  juror  must  be  taken  openly ;  if  a  juror  is  set  aside 
upon  a  private  objection,  it  is  ground  for  vacating  the 
inquisition.  {Butler  v.  Kelsey,  15  John.  177).  Each 
case  must  be  heard  and  decided  before  another  one  is 
taken  up  ;  and  if  evidence  is  heard  upon  the  second  case 
before  the  first  one  is  submitted  to,  and  decided  by,  the 
jury,  it  will  be  irregular  and  a  ground  for  setting  aside  the 
inquisition.  ( Van  Waggenen  v.  McDonald,  3  Wend.  478). 
Both  parties  have  a  right  to  subpoena  witnesses  for  the 
hearing  as  in  ordinary  cases.  The  only  evidence  that  can 
be  given  is  upon  the  question  of  damages.  (Grraham's  Pr. 
643).  The  defendant  may  prove  on  the  hearing,  any 
facts  tending  to  mitigate  the  damages.  (Co.  Civ.  Proc. 
536);  but  he  cannot  disprove  the  cause  of  action.  {Til- 
lotson  V.  Cheetham,  3  Johns.  56).  The  proceedings  upon 
the  hearing  of  the  writ  are  the  same  as  upon  an  inquest 
at  circuit.  {Thompson  v.  Lumley,  7  Daly,  74,  78).  If 
the  writ  is  executed  before  the  sheriff,  the  witnesses  are 
to  be  sworn  by  him;  if  it  is  executed  at  the  circuit,  they 
are  to  be  sworn  by  the  clerk  in  the  same  manner  as  upon 
an  inquest.  The  cause  of  action  is  admitted  by  the  fail- 
ure to  answer,  and  if  the  plaintiff  has  alleged  special 
damages,  he  may  give  the  evidence  showing  what  they 
are  and  their  amount;  the  default  does  not  admit  them. 
{Thompson  v.   Lumley,  supra).    Upon  the  inquisition 
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the  plaintiff  is  entitled  to  nominal  damages  at  all  events. 
{Jackson  v.  RatTibone,  3  Cow.  291).  The  rule  of  dam- 
ages is  the  same  as  upon  any  other  trial.  In  cases  where 
evidence  is  necessary  to  enable  the  jury  to  fix  the  amount 
of  damages,  it  must  be  given.  {TJiompson  v.  Lumley, 
supra).  The  jury  should  retire  and  deliberate  upon 
their  verdict  at  once  after  the  case  is  submitted  to  them. 
It  is  an  irregularity  to  hear  another  case  before  deciding 
the  first  one,  but  such  an  irregularity  may  be  waived  by 
the  consent  of  parties.  ( Van  Waggenen  v.  McDonald, 
supra).  If  the  writ  is  executed  before  the  sherlfi',  the 
inquisition  should  be  signed  by  the  sheriff  and  the  jury. 
It  is  not  necessary  that  it  should  be  sealed,  although  it 
is  usual  to  seal  it.  (Graham's  Pr.  644).  If  it  is  executed 
at  the  circuit,  the  judge  should  certify  the  inquisition 
and  it  need  not  be  signed  by  the  jury.  {Ellsworth  v. 
Thompson,  supra).  The  form  for  a  writ  of  inquiry  and 
for  an  inquisition  will  be  found  in  Lansing's  Forms  at 
Yol.  1,  355,  et  seq. 

Sub-division  7. — Proceedings  after  the  Assessment. 

Where  a  reference  or  a  writ  of  inquiry  Is  directed,  the 
court  may  direct,  that  the  report  or  inquisition  be  re- 
turned to  the  court  for  its  further  action;  or  it  may,  in 
its  discretion,  except  where  special  provision  is  other- 
wise made  by  law,  omit  that  direction;  in  which  case, 
final  judgment  may  be  entered  by  the  clerk,  in  accord- 
ance with  the  report  of  the  referee,  or  for  the  damages 
ascertained  by  the  inquisition,  without  any  further  ap- 
plication. (Co.  Civ.  Proc.  §  1215).  In  divorce  cases 
the  proceedings  before  the  referee  must  in  all  cases  be 
returned  into  court,  and  every  such  case  shall  be  heard 
after  the  trial  of  the  issue  or  upon  the  coming  on  of  the 
proceedings  at  a  special  term  of  the  court;  and  no  judg- 
ment in  an  action  for  divorce  can  be  entered  except  upon 
the  special  direction  of  the  court.  (Gen.  Rule,  77).  The 
provisions  of  section  twelve  hundred  and  twenty-eight 
of  the  Code  of  Civil  Procedure  do  not  apply  to  these 
cases.  If  there  has  been  no  appearance  before  the  re- 
feree or  upon  the  execution  of  the  writ  of  inquiry,  no 
notice  of  the  application  to  the  court  for  judgment  ia 


604  PEAOTICE. 

required.  {Walsh  v.  Weidevfeld,  3  Daly,  334).  If 
there  has  been  an  appearance  on  the  reference,  the  pro- 
ceedings upon  the  application  for  judgment  and 
before  the  application,  are  the  same  as  those  re- 
quired to  be  had  on  a  motion  to  confirm  the  report 
of  the  referee,  as  to  which,  see  Chapter  thirty- three 
{supra).  If  there  has  been  an  appearance  upon  the 
execution  of  the  writ  of  inquiry,  and  the  inquisition  is 
to  be  returned  to  the  court  for  its  action,  no  notice  seems 
to  be  required  by  the  Code  of  Civil  Procedure.  The  old 
practice  was  to  enter  a  rule  for  jiidgment  upon  filing  the 
writ  and  inquisition  with  the  clerk,  and  to  perfect  the 
judgment  immediately.  (1  Burr.  Prac.  378).  The  prac- 
tice is  not  substantially  changed,  except  that  where  the 
inquisition  must  be  returned  to  court,  an  application 
must  be  made  at  the  special  term  for  judgment.  If  it  is 
not  to  be  returned  to  court,  final  judgment  is  to  be  enter- 
ed by  the  clerk  without  application.  (Co.  Civ.  Proc. 
§  1215). 

Sec.  5.  Proceedings  where  personal  service  is  not  had. 

The  proceedings  upon  an  application  for  judgraent 
where  the  summons  was  served  by  publication,  or  where 
substituted  service  was  had,  are  the  same  as  where  the 
summons  has  been  served  personally,  except  that  in  all 
cases  an  application  must  be  made  to  the  court  upon 
default  for  judgment.  In  such  action,  judgment  shaU. 
not  be  rendered  for  a  sum  of  money  only,  except  where 
the  cause  of  action  is  one  of  those  specified  in  section  six 
hundred  and  thirty-five  of  the  Code.  (Co.  Civ.  Proc.  § 
1217).  The  actions  specified  in  that  section  are  those  in 
which  an  attachment  could  be  granted;  and  will  be  found 
enumerated  in  Vol.  1,  at  p.  506  et  seq. 

The  court  must  require  proof  of  the  cause  of  action, 
set  forth  in  the  complaint  to  be  made,  either  before  the 
court,  or  before  a  referee  appointed  for  that  purpose.  If 
the  defendant  is  a  non-resident,  or  a  foreign  corporation, 
the  court  must  require  the  plaintiff,  or  his  agent  or  at- 
torney, to  be  examined  on  oath,  respecting  any  payments 
to  the  plaintiff,  or  to  any  one  for  his  use,  on  account  of 
his  demand,  and  must  render  the  judgment  to  which  the 
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plaintiff  is  entitled.  But  before  rendering  judgment, 
the  court  may,  in  any  case,  in  its  discretion,  require  the 
plaintifif  to  file  an  undertaking,  to  abide  the  order  of  the 
court  touching  the  restitution  of  any  estate  or  effects 
which  may  be  directed  by  the  judgment  to  be  trans- 
ferred or  delivered,  or  the  restitution  of  any  money  that 
may  be  collected  under  or  by  virtue  of  the  judgment,  in 
case  the  defendant  or  his  representative  applies  and  is 
admitted  to  defend  the  action,  and  succeeds  in  his  de- 
fense.    (Co.  Civ.  Proc.  §  1216). 

Where  the  defendant  is  a  non-resident,  or  a  foreign 
corporation,  and  has  not  appeared,  the  plaintiff,  upon 
the  application  for  judgment  in  such  an  action,  must 
produce  and  file  the  following  papers: 

1.  Proof,  by  affidavit,  that  a  warrant  of  attachment, 
granted  in  the  action,  has  been  levied  upon  property  of 
the  defendant. 

2.  A  description  of  the  property,  so  attached,  verified 
by  affidavit;  with  a  statement  of  the  value  thereof,  ac- 
cording to  the  inventory. 

3.  The  undertaking  mentioned  in  section  twelve  hun- 
dred and  sixteen,  if  one  has  been  required.  (Co.  Civ. 
Proc.  §  1217). 

Sec.  6.  Proceedings  where  judgment  absolute  has  been  ordered. 

In  a  case  where  judgment  absolute  has  been  ordered  by 
an  appellate  court  upon  the  appeal  from  an  order  gralnt- 
ing  a  new  trial,  with  a  stipulation  of  the  appellant,  all  the 
traversable  allegations  of  the  successful  party  stand  ad- 
mitted, and  if  the  plaintiff  is  the  successful  party,  the 
damages  are  to  be  settled  or  the  amount  for  which  the 
judgment  is  to  be  entered  is  to  be  computed  in  the  same 
way  as  must  be  done  upon  a  default  upon  failure  to 
answer  in  the  same  class  of  actions.     {Thompson    v. 
Lumley,  7  Daly,  74).     All  the  proceedings  after  the  order 
of  judgment  absolute,  up  to  the  entering  of  judgment, 
are  the  same  as  in  a  case  where  there  has  been  a  default 
ill  answering. 

Sec.  7.  Review  of  report  or  assessment  of  damages. 

Where  a  reference,  or  a  writ  of  inquiry,  directed  as 
prescribed  in  section  one  thousand  and  fifteen,  or  section 
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one  thousand  two  hundred  and  fifteen  of  the  Code,  has 
been  executed,  either  party  may  apply  for  an  order, 
directing  a  new  hearing,  or  a  new  writ  of  inquiry,  upon 
proof,  by  affidavit,  that  error  was  committed,  to  his  pre- 
judice, upon  the  hearing,  or  in  the  report,  or  upon  the 
execution  of  the  writ,  or  in  the  inquisition.  In  a  proper 
case,  the  application  may  be  granted,  after  judgment 
has  been  entered.  In  that  case,  the  judgment  may  be 
set  aside,  either  then  or  after  the  new  hearing,  or  the 
execution  of  the  new  writ,  as  Justice  requires.  (Co.  Civ. 
Proc.  §  1232). 

The  mode  prescribed  in  this  section  seems  to  be  the- 
only  way  provided  for  the  review  of  proceedings  upon  a 
writ  of  inquiry  for  errors  which  do  not  appear  in  the 
record.  {Van  Waggenen  v.  McDonald,  3  Wend.  478). 
The  proceedings  upon  a  reference  may  be  reviewed  in 
the  same  way,  both  for  irregularities,  and  where  the 
question  is  whether  the  evidence  adduced  by  the  plaintiff 
was  sufficient  to  sustain  the  findings  (Greenleaf  v.  The 
BrooMyn,  etc.,  R.  R.  Co.,  37  Hun,  435);  but  this  section 
does  not  prevent  the  review  of  the  errors  of  the  referee 
on  exceptions  where  there  has  been  an  appearance  upon' 
the  hearing  before  him.  As  to  what  questions  may  be 
raised  by  exceptions  to  the  report  of  a  referee  in  such, 
case,  reference  is  made  to  chapter  33,  supra.  Any  irregu- 
larity may  be  reviewed  under  this  section.  The  motion, 
for  a  review  must  be  made  at  special  term  on  affidavits,, 
setting  out  fully  the  facts  showing  the  irregularity 
complained  of.  No  case  is  required,  but  the  affidavits 
should  state  the  proceedings  fully,  and  should  show 
clearlv  the  irregularity  or  the  error  relied  on  and  how 
it  worked  injustice  to  the  complaining  party.  {Jennings 
V.  Asten,  5  Duer,  695).  The  motion  should  be  made 
promptly,  but  it  cannot  be  made  until  the  inquisition  or 
report  has  been  filed  in  the  clerk's  office.  {Aheel  v.  Woh 
coit,  1  Cai.  250).  The  irregularities  for  which  the  report, 
of  a  referee  will  be  set  aside  are  discussed  in  chapter 
thirty-three,  supra,  and  need  not  be  repeated  here.  The 
inquisition  upon  the  execution  of  a  writ  of  inquiry  wiU. 
be  set  aside  for  the  same  reasons  as  a  verdict  of  a  jury 
upon  an  inquest  (Graham's  Pr.  §  644);  but  only  if  injustice 
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has  been  done  to  the  complaining  party  and  not  other- 
wise. ( Ward  Y.  Baight,  3  John.  Cas.  80).  Some  of  the 
irregularities  for  which  an  inquisition  will  be  set  aside 
are  for  the  discharge  of  a  juror  on  a  private  objection 
made  to  the  sheriff  {Butler  v.  Kelsey,  15  John.  177); 
where  evidence  is  heard  on  the  second  writ  before  a  ver- 
dict has  been  rendered  on  the  hearing  of  the  first  {Van 
Waggenen  v.  McDonald,  supra) ;  where  a  bystander  is 
allowed  to  talk  with  the  jurors  about  the  case  while  it  is 
pending  before  them  {Woods  v.  Hart,  3  Cai.  96);  where 
the  assessment  is  taken  in  the  absence  of  the  defendant 
at  a  time  or  place  different  from  that  specified  in  the 
notice  {Jones  v.  Chune,  1  Bos.  &  Pul.  364);  if  unfair 
persons  are  placed  on  the  jury  {Stainton  v.  Beadle,  4  T. 
E.  473);  if  improper  persons  are  retained  upon  the  jury 
after  due  objection  is  made  to  them  {Butler  v.  Kelsey, 
15  John.  177);  where  the  jury  has  mistaken  the  law  to 
the  prejudice  of  either  party  {Neale  v.  Wylie,  3  B.  &  C. 
533);  for  a  misdirection  by  the  judge  or  sheriff  {Brooks 
v.  Heberd,  8  D.  &  Ryl.  69);  or  where  there  has  been  a 
clear  mistake  of  fact.  {Mech.  Bk.  v.  Minthorne,  19 
John.  244).  The  inquisition  should  also  be  set  aside 
where  improper  evidence  has  been  admitted,  as  for 
instance,  where  the  defendant  has  been  allowed  to 
disprove  the  cause  of  action  {DeGaillon  v.  L'Aigle, 
1  Bos.  &  Pul.  368);  or  to  justify  the  wrongful  act  on 
which  the  action  is  brought  {Foster  v.  Smith,  10  Wend. 
377);  but  if  it  appears  probable  that  such  evidence  has  not 
effected  the  award  of  the  jury,  the  court  will  not  inter- 
fere. ( Ward  v.  HaigM,  3  John.  Cas.  80).  A  verdict  for 
the  defendant  will  be  set  aside  in  any  case.  {Jackson  v. 
RatTibone,  3  Cow.  241).  An  inquisition  will  not  be  set 
aside  merely  because  the  jury  summoned  were  not  on  the 
list  selected  by  the  commissioner  of  jurors;  no  objection 
having  been  made  on  executing  the  award;  and  it  not 
appearing  that  they  were  not  competent.  Nor  will  it  be^ 
set  aside  because  the  complaint  was  read  in  evidence  to 
the  jury,  if  it  does  not  appear  that  it  was  offered  for  any 
specified  purpose  for  which  it  could  not  be  read,  nor  will 
it  be  set  aside  for  excessive  damages  where  the  evidence 
given  before  the  jury  is  not  disclosed  in  the  motion- 
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papers.  {Jennings  v.  Asten,  5  Duer,  695).  Where  the 
damages  awarded  by  the  jury  are  excessive,  the  inquisi- 
tion must  be  set  aside.  The  court  cannot  direct  a  modi- 
fication of  the  inquisition.  {Sloane  v.  JY.  Y.  C.  R.  B.  Co., 
1  Hun,  541).  If  an  inquisition  is  set  aside  for  irregu- 
larity, the  second  assessment  should  not  be  made  by  the 
same  twelve  jurors  who  made  the  first.  {Samuels  v. 
Bryant,  14  Abb.  Pr.  N.  S.  442). 

ARTICLE  III 

JUDGMENT    WHERE  A   TRIAL  HAS  BEEN  HAD. 

SECTION. 

1.  Judgment  on  a  verdict.' 

2.  Judgment  after  a  trial  by  the  court  or  a  referee, 

3.  Judgment  after  trial  of  issues  of  law  only. 

4.  Judgment  after  the  trial  of  issues  of  law  and  of  fact  in  the  same 

action. 

5.  Judgment  after  the  trial  of  specific  questions  of  fact. 
6    Judgment  after  a  hearing  at  general  Term. 

7.  Final  judgment  after  interlocutory  judgment  has  been  entered. 

Sec.  !•  Judgment  on  a,  verdict. 

Sub-division  1.— On  General  Verdict. 
Upon  the  application  of  the  party  in  whose  favor  a 
general  verdict  is  rendered,  the  clerk  must  enter  judg- 
ment in  conformity  with  the  verdict,  unless  a  different 
direction  is  given  by  the  court,  or  it  is  otherwise  pre- 
scribed by  law.  (Co.  Civ.  Proc.  §  1189).  If  the  clerk 
makes  a  mistake  in  entering  the  verdict  on  his  minutes, 
he  may  correct  it  so  as  to  conform  to  the  fact,  and  enter 
judgment  on  the  verdict  as  corrected.  {Smith  v.  Coe, 
1  Eobt.  477).  If  the  judgment  entered  does  not  conform 
to  the  verdict,  the  remedy  is  by  motion  to  make  it  con- 
form, or  to  set  it  aside,  and  the  objection  will  be  deemed 
to  be  waived  by  taking  an  appeal.  {Brigg  v.  Hilton,  99 
N.  Y.  517).  It  is  irregular  to  enter  judgment  absolute 
upon  a  verdict,  after  exceptions  have  been  ordered  to  be 
heard  at  the  general  term  in  the  first  instance  {King  v. 
Van  Duzer,  12  Wkly.  Dig.  562) ;  but  this  subject  has 
been  discussed  in  the  chapter  upon  trial  by  jury,  supra, 
and  it  will  not  be  farther  treated  here.  Where  a  verdict 
is  rendered  for  the  plaintiff  that  he  recover  a  specific 
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sum,  it  is  necessary  that  the  final  judgment  should  con- 
tain an  adjudication  that  the  plaintiff  recover  such  a 
sum  of  the  defendant.  The  judgment  should  clearly 
specify  the  determination  of  the  action  or  issues.  {Over- 
ton V.  Nat.  Bh.  of  Auburn,  3  N.  Y.  S.  Rep.  169).  Judg- 
ment for  the  plaintiff  in  replevin  may  be  entered, 
although  the  jury  has  not  assessed  any  damages  or 
found  the  value  of  any  property.  {Hammond  v.  Mor- 
gan, 101  N.  Y.  1Y9).  If  the  party  is  entitled  to  increased 
damages,  the  sum  for  which  he  is  entitled  to  enter  judg- 
ment must  be  ordered  by  the  court,  and  judgment 
entered  according  to  the  direction  of  the  court.  (Co. 
Civ.  Proc.  §  1184). 

Sub-division  2.— On  Special  Verdict. 

A  motion  for  judgment,  upon  a  special  verdict,  may  be 
made  by  either  party;  and  must,  in  the  first  instance,  be 
heard  and  decided,  at  a  term  held  by  one  judge.  (Co. 
Civ.  Proc.  §  1233). 

The  directions  for  stating  the  special  verdict  have  been 
given  when  that  subject  was  under  discussion  in  chapter 
81.  A  motion  for  a  special  verdict  is  an  enumerated 
motion.  (Gen.  Rule,  38).  It  is  to  be  noticed  for  a  spe- 
cial term  at  least  eight  days  before  the  term.  (Gen. 
Rule,  40).  It  is  to  be  put  upon  the  calendar.  The  pa- 
pers to  be  furnished  upon  the  motion  are  a  copy  of  the 
special  verdict,  and  are  to  be  furnished  by  the  plaintiff. 
(Gen.  Rule,  40).  On  the  hearing  the  court  can  consider 
only  the  facts  stated  in  the  verdict,  and  those  which  are 
admitted  by  the  pleadings.  {Barto  v.  Himrod,  8  N.  Y. 
483).  Nothing  can  be  added  to  those  facts  by  intend- 
ment or  inference.  {Casey  v.  Bioye,  15  Hun,  153).  A 
fact  which  was  not  disputed  at  the  trial  and  has  been  in- 
serted in  the  verdict,  will  not  be  stricken  out  on  motion 
{Sleghtv.  HartsJiorne,  1  John.  149);  but  although  a  fact 
has  been  conceded  on  the  trial,  if  it  is  not  inserted  in  the 
special  verdict,  the  verdict  will  not  be  amended  by 
inserting  it  unless  both  parties  consent,  and  if  the  adverse 
party  will  not  consent,  the  court  may  order  a  new  trial 
upon  that  question  by  jury.  ( Watson  v.  Delafield,  1 
77 
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John,  150).  If  the  verdict  does  not  find  all  the  facts 
necessary  to  enable  the  court  to  enter  judgment,  a  new 
trial  must  be  ordered.  {Eisemann  v.  Swan,  6  Bosw.  669).. 
Jiadgment  may  be  ordered  for  the  party  who  is  entitled 
to  it  upon  tlie  facts  which  appear  upon  the  special  verdict.. 

Sec.  2.  Judgment  after  trial  by  the  court. 

Where  the  whole  issue  has  been  tried  by  the  court  or 
by  a  referee,  judgment  is  to  be  entered  upon  the  report 
of  the  referee  or  upon  the  decision  of  the  court,  upon 
filing  the  decision  or  report,  without  any  further  order, 
and  in  accordance  with  the  directions  contained  in  it. 
(Co.  Civ.  Proc.  §1228).  The  section  above  cited  has  rela- 
tion only  to  actions  and  to  entry  of  judgment  in  actions. 
{Potter  V.  Durfee,  44  Hun,  197).  A  judgment  entered 
before  the  filing  of  the  decision  or  report  is  irregular,  but 
not  void  {Lewis  v.  Jones,  13  Abb.  Pr.  427);  and  that 
irregularity  will  be  a  good  ground  for  a  motion  to  vacate 
the  judgment.  {Thomas  v.  Tanner,  14  How.  Pr.  426). 
The  judgment  may  be  entered  at  once  and  the  party 
entitled  to  it  need  not  wait  four  days  after  filing  the 
decision  or  report  before  entering  it.  The  entry  is  a 
mere  clerical  act.  {Roberts  v.  White,  39  Super.  272).  It 
is  the  duty  of  the  clerk,  on  filing  the  decision  or  report, 
to  enter  the  judgment  in  conformity  therewith  without 
any  further  warrant.  The  decision  or  report  is  the  only 
authority  necessary  for  entering  the  judgment.  The 
entry  of  judgment  is  the  act  of  the  clerk,  and  he  must 
prepare  and  enter  it,  or  if  he  sees  fit,  he  may  adopt  the 
form  presented  by  the  plaintiff's  attorney,  except  where 
the  form  of  the  judgment  has  been  settled.  {Clapp  v. 
Hawley,  97  N.  Y.  610).  If  anything  unauthorized  is 
added  to  the  judgment,  it  should  be  struck  out  on  mo- 
tion {Howlancl  v.  Howland,  20  Hun,  472 ;  People  v. 
Stephens  51  How.  Pr.  227);  the  error  cannot  be  remedied 
by  appeal.  {Kenney  v.  Apgar,  93  N.  Y.  539).  If  the 
prevailing  party  waives  a  provision  in  his  favor  in  the 
conclusions  of  law,  the  special  term  may  direct  the  judg- 
ment to  be  entered  as  modified  by  such  waiver.  {Roberts 
v.  White,  39  Super.  272).  Where  the  case  is  tried  before 
a  referee,  who  does  not  direct  the  form  of  the  judgment, 
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it  is  proper  that  the  judgment  should  be  settled  by  the 
court  and  entered  upon  its  direction.  {Vagen  v.  Birn- 
gruher^  9  N.  Y.  S.  Eep.  729). 

Sec.  3.  After  trial  of  issues  of  la.\7  only. 

Final  judgment  upon  an  issue  of  law,  where  no  issue 
of  fact  remains  to  be  tried,  and  final  judgment  has  not 
been  directed  as  prescribed  in  section  ten  hundred  and 
twenty-one  of  the  Code,  may  be  entered  upon  application 
to  the  court,  or  by  the  clerk  in  an  action  specified  in  sec- 
tion four  hundred  and  twenty  of  the  Code.  (Co.  Civ. 
Proc.  §  1222). 

The  manner  of  entry  of  judgment  after  the  trial  of  an 
issue  of  law  has  been  thoroughly  discussed  in  chapter 
thirty,  supra,  to  which  reference  is  made.  Pinal  judg- 
ment cannot  be  entered  in  such  a  case  until  all  the  issues 
are  disposed  of.  {Oesterriches  v.  Jones,  45  Hun,  426). 
If  the  interlocutory  judgment  directs  the  entry  of  final 
judgment  and  prescribes  its  form,  in  an  action  in  which 
no  application  to  the  court  would  be  necessary  upon  de- 
fault; upon  a  failure  of  the  defeated  party  to  comply 
with  the  terms,  the  party  entitled  to  judgment  may  enter 
it  without  any  other  application  to  the  court,  upon  filing 
proof  of  the  service  of  the  interlocutory  judgment,  and 
of  the  failure  by  his  opponent  to  comply  with  its  terms. 
If  the  action  is  one  mentioned  in  section  four  hundred 
and  twenty,  the  clerk  may  compute  the  damages,  and 
the  proceedings  necessary  to  enter  judgment,  as  upon 
default  in  that  class  of  actions,  are  to  be  followed  as  they 
have  been  stated  in  a  previous  section.  If  the  precise 
terms  of  the  final  judgment  are  not  prescribed,  and  the 
case  is  one  in  which  on  failure  to  answer  an  application 
to  the  court  for  judgment  would  be  necessary,  or  where 
the  plaintiff  would  not  necessarily  be  entitled  to  the  re- 
lief asked  for  in  the  complaint,  an  application  for  judg- 
ment must  be  made  to  the  court  as  upon  a  default. 
{Smith  V.  Rathhun,  88  N.  Y.  660).  If  final  judgment 
has  not  been  directed  by  the  interlocutory  judgment,  the 
application  must  in  all  cases  be  made  at  the  court  at  spe- 
cial term,  on  motion,  and  upon  notice.  ( U.  8.  Life  Ins. 
Co.  V.  Jordan,  46  Hun,  201,  204).     The  papers  upon  the 
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motion  must  show  that  the  party  in  fault  has  not  com- 
plied with  the  provisions  of  the  inteflocutory  judgment, 
and  that  the  moving  party  has  become  entitled  to  a  final 
judgment  in  the  action.  {Liegeois  v.  McCracJian,  22 
Hun,  69).  Upon  an  application,  by  either  party,  to  the 
court  for  iinal  judgment,  after  the  decision  of  an  issue  of 
law,  the  court  has  the  powers  specified  in  section  one 
thousand  two  hundred  and  fifteen  of  the  Code,  upon  an 
application  for  judgment  by  the  plaintiff.  (Co.  Civ. 
Proc.  §  1223). 

Sec.  4.  Judgment  after  the  trial  of  issues  of  la^ir  and  fact  in  the 
same  action. 

Where  one  or  more  issues  of  law,  and  one  or  more 
issues  of  fact,  arise  in  the  same  action,  and  all  the  issues 
have  been  tried,  final  judgment  upon  the  whole  issue 
must  be  taken,  as  follows: 

J .  Where  an  application  must  be  made  to  the  court, 
for  judgment  upon  the  issue  last  tried,  the  application 
must  be  for  judgment,  upon  the  whole  issue;  and  judg- 
ment must  be  rendered  accordingly. 

2.  Where  the  action  is  triable  by  a  jury,  and  the  issue 
last  tried  is  tried  at  a  term  of  the  court,  the  application 
for  judgment,  upon  the  whole  issue,  may  be  entertained, 
in  the  discretion  of  the  court,  at  that  term,  and  with  or 
without  notice;  if  not  so  entertained,  it  must  be  heard  as 
a  motion. 

3.  Where  the  issue  last  tried  is  tried  before  a  referee, 
his  report  must  award  the  proper  judgment  upon  the 
whole  issue,  unless  otherwise  prescribed  in  the  order  of 
reference.     (Co.  Civ.  Proc.  §  1221). 

If  the  application  for  judgment  is  made  to  the  court  at 
any  other  time  than  at  the  term  where  the  last  issue  was 
tried,  it  must  be  at  the  special  term  and  upon  notice. 
The  notice  of  motion  should  state  the  papers  upon  which 
the  motion  is  based,  which  should  be  the  pleadings,  the 
interlocutory  judgment  on  the  issues  of  law,  and  the 
verdict  or  decision  or  report  upon  the  issues  of  fact.  All 
these  papers  are  a  part  of  the  record  of  the  court  and  are 
on  file,  and  they  need  not  be  served  with  the  notice  of 
motion. 
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Upon  an  application,  by  eitlier  party,  to  the  court  for 
final  judgment,  the  court  has  the  powers  specified  in  sec- 
section  twelve  hundred  and  fifteen  of  the  Code, 
upon  an  application  for  judgment  by  the  plaintiflp. 
Where  final  judgment  may  be  awarded  in  a  referee's 
report,  as  prescribed  in  section  twelve  hundred  and 
twenty-one  of  the  Code,  the  referee  may  make  a  com- 
putation, or  an  assessment,  or  take  an  account,  or  proof 
of  a  fact,  for  the  purpose  of  enabling  him  to  award  the 
proper  judgment,  or  enabling  the  court  to  carry  it  into 
effect;  and  he  may  ascertain  and  fix  the  damages,  as  a 
jury  may  do,  upon  the  execution  of  a  writ  of  inquiry. 
(Co.  Civ.  Proc.  §  12g3). 

If  the  referee  has  taken  the  computation  to  enable 
him  to  award  the  proper  judgment  as  prescribed  in  this 
section,  judgment  may  be  entered  upon  his  report  with- 
out the  application  to  the  court. 

Sec.  5.  Judgment  after  the  trial  of  specific  questions  of  fact. 

Sub-division  1. — After  the  Trial  by  Jury  of  Spe- 
cific Questions  of  Fact. 
In  an  action  triable  by  the  court,  where  one  or  more 
specific  questions  of  fact,  arising  upon  the  issues,  have 
been  tried  by  a  jury,  judgment  may  be  taken,  upon  the 
application  of  either  party,  as  follows; 

1.  If  all  the  issues  of  fact  in  the  action  are  determined 
by  the  findings  of  the  jury,  or  the  remaining  issues  of 
fact  have  been  determined  by  the  decision  of  the  court, 
or  the  report  of  a  referee,  an  application  for  judgment, 
upon  the  whole  issue,  may  be  made  as  upon  a  motion. 

2.  If  one  or  more  issues  of  fact  remain  to  be  tried, 
judgment  may  be  rendered  upon  the  whole  issue,  at  the 
term  of  the  court  where,  or  by  direction  of  the  referee  by 
whom,  they  are  tried.     (Co.  Civ.  Proc.  §  1225). 

In  such  case  the  issues  are  sent  to  a  jury  for  the  aid 
and  information  of  the  court.  If  the  questions  thus  sub- 
mitted to  and  answered  by  the  jury,  together  with  facts 
admitted  by  the  pleadings  cover  the  whole  case,  so  that 
no  further  facts  need  be  proved  for  the  information  of 
the  court,  the  motion  may  at  once  be  made  for  judg- 
ment.    Upon  such  motion  both  parties  have     right  to 
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be  heard,  and  the  court  may  order  Judgment  upon  the 
case  as  then  made  or  it  may  set  aside  the  findings  of  the 
jury,  or  some  of  them,  or  it  may  allow  either  party  to 
give  further  evidence.  If  the  motion  for  judgment  be 
not  at  once  made,  it  must  be  brought  on  by  motion,  so 
that  both  parties  may  be  heard.  {HaviTnond  v.  Morgan, 
101  N.  Y.  179).  The  motion,  if  made  at  the  special 
term,  must  be  upon  the  usual  notice.  It  is  not  an  enu- 
merated motion,  and  it  need  not  be  put  upon  the  calendar. 
The  answers  of  the  jury  to  the  specific  questions  of 
fact  w^hich  have  been  submitted  to  them  need  not  be 
served,  but  the  moving  party  must  furnish  a  copy  of 
them  and  of  the  pleadings  to  the  court.  If  the  findings 
of  the  jury,  together  with  the  facts  admitted  in  the 
pleadings  do  not  covfer  the  whole  case,  and  there  are 
issues  remaining  to  be  tried,  or  other  facts  requisite  for 
equitable  rehef  remain  to  be  proved,  then  the  case  must 
be  regularly  brought  up  for  trial  before  the  court  with- 
out a  jury,  when  it  may  or  may  not  adopt  the  finding  of 
the  jury,  and  other  facts  may  be  proved,  and  in  such, 
case  the  court  must  make  finding  of  fact  and  law,  to 
which  exceptions  may  be  taken  by  either  party  desiring 
to  appeal.  {Hammond  v.  Morgan,  101  N.  Y.  1T9).  Upon 
the  trial  of  the  issues  thus  noticed,  the  verdict  of  the 
jury  IS  not  conclusive,  and  their  answers  to  the  inter- 
rogatories can  only  be  read  on  the  hearing,  with  full 
power  of  the  court  to  follow  or  reject  them,  as  it  might 
deem  fit  and  proper.  It  is  only  a  part  of  the  evidence, 
and  if  for  any  reason  it  is  deemed  unauthorized,  it  must 
be  rejected,  and  it  is  not  obligatory  upon  the  court.  The 
object  of  the  trial  of  the  issues  by  a  jury  is  ancillary  to 
the  action  of  the  court  and  simply  advisory.  If  the 
verdict  is  not  set  aside,  the  court  is  authorized  to  give  it 
such  weight  as  it  determines  that  it  is  entitled  to.  It 
can  treat  it  as  entirely  conclusive,  and  dispense  with 
other  evidence  upon  the  issues  presented  to  it,  or  it  can 
allow  other  evidence  to  be  given,  or  entirely  disregard 
the  verdict,  and  find  the  fact  according  to  its  own  judg- 
ment. {Learned  v.  Tillotson,  9Y  N.  Y.  1).  Where  the 
remaining  issues  have  been  referred  to  a  referee,  he  has 
the  same  power  as  the  court,  whether  or  not  he  shall 
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follow  the  findings  of  the  jury.  Where  the  final  trial  is 
had  before  a  court  or  referee,  the  decision  of  the  court  or 
report  of  the  referee  should  direct  judgment  to  be  en- 
tered, on  consideration  of  all  the  facts  in  the  case,  and 
when  it  is  so  directed,  it  is  to  be  entered  upon  the  de- 
cision of  the  court  or  report  of  the  referee  as  is  said  in 
section  two,  ante. 

Sub-division  2. — After  Trial  of  Specific  Questions 
OF  Fact  before  a  Referee. 

Where  a  reference  has  been  made  to  report  upon  one 
■or  more  specific  questions  of  fact,  arising  upon  the  issue, 
.and  the  remaining  issues  have  been  tried,  judgment  must 
be  taken,  upon  the  application  of  either  party,  as  pre- 
scribed in  section  twelve  hundred  and  twenty-one  of  the 
Code.     (Co.  Civ.  Proc.  §  1226). 

The  manner  of  applying  for  judgment  where  specific 
•questions  of  fact  have  been  tried  before  a  referee  is  the 
same  as  that  prescribed  in  section  four,  ante,  to  which 
reference  is  made. 

Sec.  6.  Judgment  after  a  hearing  at  the  general  term. 

SuB-DiviSioN  1. — Where  Exceptions  have  been  Or- 
dered TO  be  Heard  in  First  Instance  at  the 
General  Term. 

Where  a  motion  for  a  new  trial,  made  in  the  first  in- 
stance at  a  general  term,  is  denied,  judgment  may  be 
taken,  as  if  the  motion  for  a  new  trial  had  not  been  made, 
after  the  expiration  of  four  days  from  the  entry  of  the 
order,  and  the  service,  upon  the  attorney  for  the  adverse 
party,  of  a  copy  thereof,  and  notice  of  the  entry;  but 
not  before.     (Co.  Civ.  Proc.  §  1227). 

Four  full  days  must  expire  after  the  service  of  the  or- 
der denying  a  new  trial  before  a  judgment  can  be  entered. 
This  time  is  not  to  be  computed  by  excluding  the  first 
and  inclnding  the  last  day,  as  is  prescribed  for  other 
cases.  {Marvin  v.  Marvin,  75  N.  Y.  240).  Although 
the  judgment  may  have  been  entered  before  the  expira- 
tion of  four  full  days,  it  will  not  necessarily  be  set  aside 
as  irregular,  unless  it  appears  that  the  party  moving  to 
set  it  aside  has  been  prejudiced  in  some  way  by  the  pre- 
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mature  entry  of  judgment.  {Kidd  v.  Phillips,  45  Super. 
633).  The  iudgment-roll  in  such  cases  consists  of  the 
printed  papers  used  on  the  hearing  by  the  general  term, 
the  order  of  the  general  term  denying  a  new  trial,  and 
the  judgment.  The  clerk  must  enter  judgment,  of 
course,  upon  the  presentation  of  the  order  of  the  general 
term.  (Caro  v.  Metro.  Ele.  By.  Co.,  46  Super.  138).  If 
judgment  upon  the  verdict  has  been  entered  to  stand  as 
security,  and  the  general  term  deny  a  new  trial,  the 
proper  order  of  the  general  term  is  that  a  new  trial  be 
denied,  and  that  the  former  judgment  be  absolute,  with 
costs  to  the  successful  party;  and  the  proper  judgment 
be  entered  upon  that  order  is,  that  the  former  judgment 
be  made  absolute,  and  that  the  plaintiff  recover  his  costs. 
Such  was  the  form  of  the  judgment  entered  in  the  case 
of  Dillenbeck  v.  Dygert  (97  IS".  Y.  303),  which  was  ac- 
cepted by  both  parties  as  correct. 

Sub  DIVISION  2. — On  Verdict  Subject  to   Opinion  of 

Court. 

A  motion  for  judgment,  upon  a  verdict  subject  to  the 
opinion  of  the  court,  may  be  made  by  either  party;  and 
must  be  heard  and  decided  at  the  general  term.  (Co. 
Civ.  Proc.  §  1234).  A  motion  for  judgment  upon  a  ver- 
dict subject  to  the  opinion  of  the  court  is  an  enumerated 
motion,  and  it  is  put  u^Don  the  calendar.  Note  of  issue 
must  be  filed.  (Gen.  Rules,  38,  39  and  40).  The  papers 
to  be  furnished  are  the  printed  case  which  shall  also 
contain  the  pleadings  and  the  minutes  of  the  court  upon 
the  trial.  It  is  the  duty  of  the  party  in  whose  favor  the 
verdict  has  been  directed  to  make  the  case  unless  the 
court  has  otherwise  ordered.  {Luce  v.  Morrison,  2  Law 
Bull  95).  A  new  trial  cannot  be  granted  where  a  verdict 
has  been  ordered  subject  to  the  opinion  of  the  court,  but 
the  general  term  must  order  judgment  for  one  party  or 
the  other.     {Burant  v.  AbendrotJi,  69  N.  Y.  148). 

Sub-division    3. — On   Affirmance    of    Interlocutory 

Judgment. 

When  an  order  or  judgment  is  wholly  or  partly  af- 
firmed upon  an  appeal  to  the  general  term,  and  no  issue 
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of  fact  remains  to  be  tried,  the  general  term  may,  in  its 
discretion,  render  final  judgment;  unless  it  permits  the 
appellant  to  amend  or  plead  over.     (Co.  Civ.   Proc.   § 

122J:). 

This  section  was  intended  to  apply  to  a  case  where  an 
interlocutory  judgment,  rendered  upon  a  demurrer,  had 
been  affirmed  upon  appeal,  and  no  issue  of  fact  remained 
to  be  disposed  of.  As  originally  enacted,  the  words 
"order  or  judgment,"  read  "interlocutory  judgment.' 
As  the  section  then  read  the  meaning  was  clear,  but  the 
change  served  to  confuse  it,  although  not  to  change  the 
application  of  the  section. 

Sec.  7.  Final  judgment  after  interlocutory  judgment. 

In  a  case,  not  provided  for  in  the  foregoing  sections  of 
the  Code,  where  the  decision,  upon  a  trial  by  the  court, 
without  a  jury,  or  the  report,  upon  the  trial  by  a  referee, 
directs  an  interlocutory  judgment  to  be  entered,  and 'the 
party  afterwards  becomes  entitled  to  a  final  judgment,  an 
application  for  the  latter  may  be  made,  as  upon  a  motion. 
And  where  a  judgment  requires  the  appointment  of  a 
referee,  to  do  any  act  thereunder,  the  referee  must  be 
appointed  by  the  judgment,  or  by  the  court,  upon  motion, 
except  as  otherwise  prescribed  in  the  next  section.  (Co. 
Civ.  Proc.  §  1230). 

The  motion  provided  for  in  this  section  is  to  be  made 
at  special  term  on  notice. 

In  an  action  triable  by  the  court,  an  interlocutory  judg- 
ment, rendered  upon  a  default  in  appearing  or  pleading, 
or  pursuant  to  the  directicfn  contained  in  a  decision  or 
report,  may  state  the  substance  of  the  final  judgment, 
to  which  the  party  will  be  entitled.  It  may  also  direct,, 
that  the  final  judgment  be  settled  by  a  judge,  or  a  referee. 
In  that  case,  final  judgment  shall  not  be  entered,  until  a 
settlement  thereof,  subscribed  by  the  judge  or  referee,  is- 
filed.  Where  an  interlocutory  judgment  awards  costs, 
they  may  be  awarded  generally,  without  specifying  the 
amount  thereof.  Where  the  final  judgment  is  directed 
to  be  settled,  and  the  costs  have  not  been  taxed,  when 
the  settlement  thereof  is  filed,  a  blank  for  the  amount  of 
78 
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the  costs  must  be  left  in  the  settlement;  and  the  costs 
must  be  taxed,  and  the  blank  filled  up  accordingly,  by 
the  clerk,  when  the  final  judgment  is  entered.  (Co.  Civ. 
Proc.  §  1231); 

Where  the  final  judgment  must  be  settled  before  a 
judge  or  referee,  the  proceedings  for  its  settlement  are 
the  same  as  those  upon  the  settlement  of  a  form  of  an 
order,  as  to  which,  see  Vol.  1,  p.  211.  If  it  is  directed 
that  the  final  judgment  shall  be  settled,  and  it  is  entered 
without  settlement,  it  will  be  vacated  upon  motion. 
{Kerr  v.  Dildine,  4  Civ.  Pro.  E.  1Y6). 

ARTICLE  IV. 

VACATING  AND    COEEECTING   JUDGMENTS. 

•fiECTION. 

1.  For  what  causes  judgment  will  be  vacated. 

2.  When  judgments  will  be  corrected. 

3.  When  motion  must  be  made  for  irregularity. 

4.  By  whom  it  must  be  made. 

5.  The  motion. 

6.  The  order. 

7.  Wlien  opened  after  service  by  publication. 

Sec.  1.  For  vrhat  causes  judgments -will  be  vacated. 

This  article  refers  only  to  motions  to  vacate  or  correct 
judgments  as  a  matter  of  right.  The  subject  of  opening 
judgments  for  favor  has  been  discussed  in  a  previous 
chapter,  under  the  head  of  inquests  and  defaults,  and 
reference  is  made  to  that  chapter  for  a  full  discussion  of 
that  subject.  As  a  matter  of  right,  judgments  will  be 
vacated  when  entered  withoiUt  jurisdiction  {Lambert  v. 
Contierse,  22  How.  Pr.  265);  as  when  they  are  entered 
without  the  service  of  summons  {Weeks  v.  Merritt,  5 
Robt.  610);  or  where  judgment  by  confession  has  been 
entered  without  such  a  statement  as  the  statute  requires. 
{CU.  Nat.  Bit.  V.  Allison,  37  Hun,  135).  It  is  not  mate- 
rial that  the  par  ty  against  whom  an  unauthorized  j  udgm  ent 
has  been  entered  is  not  damaged  by  it;  he  is  still  entitled 
to  have  it  vacated.  {Lambert  v.  Converse,  supra). 
Judgments  will  also  be  vacated  upon  motion,  for  errors 
in  fact.  The  term  errors  in  fact,  as  used  here,  does  not 
refer  to  an  erroneous  finding  upon  the  evidence,  but  to 
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those  errors  in  fact  which  do  not  appear  from  the  record 
or  evidence,  such  as  infancy  or  coverture.     {Biglow  v. 
Sanders,  22  Barb.  147).    A  failure  to  serve  the  summons 
is  an  error  of  fact,  for  v^^hich  the  judgment  will  be  va- 
cated.    ( Wavell  V.   Wiles,   24  N.-  Y.   635).     A  Judgment 
will  be  vacated  for  fraud.     {Fullan  v.  Hooper,  19  Wkly. 
Dig.  93).     The  remedy  for  any  sort  of  irregularity  in  the 
judgment  is  by  motion  to  vacate  it.     Upon  the  subject 
of  what  constitutes  an  irregularity,    reference  is  made 
to  Vol.    1,    650.     The    distinction  mentioned    on    that 
page  between  irregularities  which  affect  no  substantial 
right  and  those  which  are  a  matter  of  substance,  is 
necessary  to  be  observed  here,  because  it  is  controlling 
as  to  the  limitation  of  time  for  making  a  motion  to 
vacate  the  judgment.     The  former  class,  those  which 
.affect  no  substantial  right,  are  called  technical  irregu- 
larities, and  they  are  such  as  entering  judgment  where 
issues  have  been  tried  without  notice  {Hammond  v.  Mor- 
:gan,  101  N.  Y.  179)  ;  or  the  service  of  summons  on  elec- 
tion day.     {Bierce  v.    Smith,   2  Abb.    Pr.    411).     Such 
irregularities,  while  they  are  a  ground  of  a  motion  for 
vacating  the  judgment,  are  not  material  and  really  affect 
no  substantial  right.     The  other  kind  of  irregularities 
are  material  matters;  such  as  entering  judgment  against 
a,  man  who  has  died  before  verdict  (Co.  Civ.  Proc.  §  T65); 
or  against  one  upon   whom   process   was  not    served. 
■{Weeks  v.    Merritt,    5    Eobt.    610).     The  riregularities 
which  may  be  the  foundation  of  a  motion  to  vacate  a 
judgment  cannot  be  enumerated.     They  are  as  many  as 
are  the  mistakes  and  omissions  which  may  possibly  be 
made  in  the  conduct  of  a  lawsuit.     The  remedy  against 
a  judgment  entered  upon  findings  made  after  an  inquest 
has  been  taken  at  the  circuit  on  a  failure  of  the  defend- 
ant to  appear,  is  by  motion  to  set  aside  the  judgment, 
and  not    by    appeal ;    and  the    question    presented    is 
whether  the  evidence  adduced  by  the  plaintiff  was  suffi- 
cient to  sustain  the  findings.    {QreenleafY.  Brooklyn,  etc. , 
By.  Co.,  37  Hun,  435).     An  appeal  from  the  decision  in 
this  case  was  taken  to  the  court  of  appeals,  and  upon 
the  hearing  the  appeal  was  dismissed,  but  the  court  sug- 
gested a  doubt  whether  it  was  proper  practice  to  move 
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to  vacate  the  judgment  where  there  is  any  evidence 
vt^hatever  to  support  the  finding.  No  decision  was  made 
however,  by  the  court  of  appeals,  and  the  case  as  reported 
in  Hun  was  not  overthrown.  The  court  of  appeals,, 
however,  did  decide  that  if  a  motion  to  vacate  a  judg- 
ment was  the  proper  remedy  ;  it  was  in  the  discretion  of 
the  court  of  original  jurisdiction  whether  or  not  to  grant 
it.     {Oreenleaf  v.  Brooklyn,  etc.,  By.  Co.,  102  N.  Y.  96). 

At  any  time  after  two  years  have  elapsed,  since  a 
bankrupt  was  discharged  from  his  debts,  pursuant  to 
the  acts  of  congress  relating  to  bankruptcy,  he  may 
apply,  upon  proof  of  his  discharge,  to  the  court  in  which  a 
judgment  was  rendered  against  him,  for  an  order,  direct- 
ing the  judgment  to  be  cancelled  and  discharged  of 
record.  If  it  appears  that  he  has  been  discharged  from 
the  payment  of  that  judgment,  an  order  must  be  made 
accordingly;  and  thereupon  the  clerk  must  cancel  and 
discharge  the  docket  thereof,  as  if  the  proper  satisfac- 
tion-piece of  the  judgment  was  filed.  Notice  of  the 
application,  accompanied  with  copies  of  the  papers  upon 
which  it  is  made,  must  be  given  to  the  judgment 
creditor,  unless  his  written  consent  to  the  granting  of  the 
order,  with  satisfactory  proof  of  the  execution  thereof, 
and,  if  he  is  not  the  party  in  whose  favor  the  judgment 
was  rendered,  that  he  is  the  owner  thereof,  is  presented 
to  the  court,  upon  the  application.  (Co.  Civ.  Proc. 
§  1268). 

The  bankrupt  is  absolutely  entitled,  pursuant  to  the 
provisions  of  that  section,  to  have  the  judgment  vacated 
upon  motion  {Arnold  v.  Oliver,  2  Civ.  Pro.  R.  457);  and 
he  is  not  deprived  of  it  because  of  laches.  ( West  Phila. 
Bk.  V.  Gerry,  106  N.  Y.  467;  Danpokth,  J.).  The  pro- 
visions of  the  Code  authorizing  the  courts  to  set  aside 
judgments  for  irregularities,  are  intended  to  embrace  all 
of  the  grounds  for  relief  not  included  in  any  regular 
proceedings  for  review  upon  appeal,  and  those  which 
are  not  attainable  by  an  action,  to  vacate  and  set  aside 
judgments  and  decrees  {Matter  of  Tllden,  98  N.  Y.  434); 
but  if  they  do  not  include  all  such  cases,  they  do  not 
deprive  the  court  of  power  to  interfere  in  any  other  case 
where  the  promotion  of  justice  requires  it  to  be  done. 
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iLadd  V.  Willett,  22  Wkly.  Dig.  521).  Courts  always 
have  power  over  their  own  proceedings,  but  where  there 
is  no  express  direction,  they  may  deal  with  them  so  that 
what  is  right  and  just  may  be  reached.  {Matter  of  City 
of  Buffalo,  78  N.  Y.  362).  The  court  has  power,  inde- 
pendent of  statute,  to  modify,  vacate  or  set  aside  its 
orders  or  judgments,  and  that  power  may  be  exercised 
in  behalf  of  one  in  whose  favor  the  order  or  judgment 
was  entered.  {Dietz  v.  Farrish,  48  Super.  87).  A  judg- 
ment will  not  be  vacated  for  the  error  of  the  clerk;  as 
where  he  leaves  out  a  paper  from  the  judgment  roll 
{Ooerton  v.  Nat.  Bk.  of  Auburn,  3  N.  Y.  S.  Rep.  169); 
nor  for  his  failure  to  enter  an  order.  {Bascom  v.  Feazler, 
2  How.  Pr.  16). 

Sec.  Z.  When  judg-ment  will  be  corrected. 

A  judgment  can  only  be  corrected  by  appeal  or  by  a 
motion  in  the  same  action  in  which  it  was  entered,  and 
not  by  separate  action  in  equity  brought  for  that  pur- 
pose. {Moeschler  v.  LocMe,  12  N.  Y.  S.  Eep.  855).  The 
court  will  correct  a  judgment  upon  motion,  when  it  does 
not  conform  to  the  verdict,  or  report,  or  decision  {Ken- 
ney  v.  Apgar,  93  N.  Y.  539);  or  where  costs  are  included 
in  the  judgment  without  a  direction  of  the  court  {Howe 
V.  Lloyd,  2  Lans.  335) ;  or  v(>-kere  judgment  has  been  en- 
tered for  too  much  by  mistake  ( Williams  v.  Thorn 
81  N.  Y.  381);  but  an  erroneous  computation  of  interest 
at  the  trial  is  no  ground  for  setting  aside,  on  motion,  a 
judgment  entered  in  conformity  with  the  verdict.  The 
remedy  in  such  a  case  is  by  appeal.  {Van  Dolsen  v. 
Abendroth,  53  Super.  35).  Where  judgment  by  mistake 
has  been  entered  against  the  defendants  as  individuals, 
when  it  should  have  been  entered  against  them  in  their 
representative  capacity,  it  will  be  corrected.  {D^  Lavallette 
V.  Wendt,  T5  N.  Y.  579).  In  all  such  cases  a  motion  to 
correct  the  judgment  is  the  proper  remedy.  The  ques- 
tion cannot  be  raised  by  appeal.  {Brigg  v.  Hilton,  99 
N.  Y.  517).  A  judgment  entered  by  direction  of  the 
general  term,  cannot  be  corrected  by  the  special  term 
upon  motion  {Sheldon  v.  Williams,  52  Barb.  183);  nor 
has  the  general  term  a  right  to  vacate  a  judgment  of  the 
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general  or  special  term  after  it  has  been  affirmed  by  the- 
court  of  appeals,  in  the  absence  of  fraud.  {Sheridan  v. 
Andrews,  80  N.  Y.  648).  If,  however,  the  judgment 
passes  upon  the  issues  raised  by  the  pleadings  and  con- 
forms to  the  findings,  it  cannot  be  corrected  by  a  motion. 
The  only  remedy  in  such  a  case  in  by  an  appeal  from  the 
judgment.     {Best  v.  Palmer,  22  Wkly.  Dig.  482). 

Sec.  3>  When  a.  motion  must  be  made  for  irregxila.rity. 

A  motion  to  set  aside  a  final  judgment,  for  irregular- 
ity, shall  not  be  heard,  after  the  expiration  of  one  year 
since  the  filing  of  the  judgment-roll;  unless  notice  thereof 
is  given  for  a  day  within  the  year,  and  either  the  hearing 
is  adjourned,  by  one  or  more  orders,  until  after  the  ex- 
piration of  the  year;  or  the  term,  for  which  it  is  thus 
noticed,  is  not  held.  In  the  latter  event,  the  motion  may 
be  re-noticed  for,  and  heard  at,  the  next  term  at  which 
it  can  be  made,  held  not  less  than  ten  days  after  the  day, 
when  the  first  term  was  appointed  to  be  held.  (Co.  Civ. 
Proc.  §  1282). 

As  to  what  irregularities  are  within  this  section,  see 
Yol.  1,  p.  653.  rt  will  be  noticed  that  it  is  not  necessary 
that  the  party  aggrieved  by  the  irregularity  shall  have 
notice  of  the  judgment  to  set  running  the  time  prescribed 
by  this  section.  The  time  commences  to  run  from  the 
filing  of  the  judgment-roll.  In  that  respect  this  section 
differs  from  section  seven  hundred  and  twenty -four,  pro- 
viding for  relieving  a  party  from  mistake,  inadvertence, 
surprise,  or  neglect.  The  time  prescribed  within  that 
section  within  which  the  motion  must  be  made,  com- 
mences to  run  on  notice  and  does  not  expire  until  one 
year  after  notice  of  the  judgment,  order,  or  proceeding- 
has  been  received.  Where  the  irregularity  complained 
of  is  a  technical  irregularity,  not  involving  the  merits, 
the  motion  to  vacate  the  judgment  should  be  made  at  the 
earliest  opportunity;  any  delay,  unless  excused,  being 
fatal  to  the  motion.  {Cagger  v.  Oardiier,  1  How.  Pr. 
142).  If,  however,  the  irregularity  is  a  matter  of  sub- 
stance, affecting  the  rights  of  the  party,  mere  delay  is 
not  necessarily  fatal  {Lucas  v.  Secnd.  Bapt.  Ck.,  4 
How.  Pr.  353);  although  the  motion  to  vacate  the  judg- 
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ment  is  made  within  bne  year,  yet  the  court  shoukl  not 
va.cate  it  after  it  has  been  affirmed  by  the  general  term. 
{ScJiweizer  v.  Raymond^  6  Abb.  N.  C.  878). 

A  motion  to  set  aside  a  final  judgment,  for  error  in 
fact,  not  arising  upon  the  trial,  shall  not  be  heard,  ex- 
cept as  specified  in  section  twelve  hundred  and  ninety- 
one,  after  the  expiration  of  two  years  since  the  filing  of 
the  judgment-roll,  unless  notice  thereof  is  given,  for  a 
day  within  the  two  years  ;  and  either  the  hearing  is  ad- 
journed, by  one  or  more  orders,  until  after  the  expiration 
of  the  two  years  ;  or  the  term,  for  which  it  is  thus 
noticed,  is  not  held.  In  the  latter  event,  the  motion  i 
may  be  re-noticed  for,  and  heard  at,  the  next  term  at 
which  it  can  be  made,  held  not  less  than  ten  days  after 
the  day,  when  the  first  term  w^as  appointed  to  be  held.^ 
(Co.  Civ.  Proc.  §  1290). 

If  the  person  against  whom  the  judgment  is  rendered,, 
is,  at  the  time  of  filing  the  judgment-roll,  either 

1.  Within  the  age  of  twenty-one  years  ;  or 

2.  Insane ;  or 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution,, 
upon  conviction  of  a  criminal  offense,  for  a  term  less 
than  for  life ; 

The  time  of  such  a  disability  is  not  a  part  of  the  time, 
limited  by  the  last  section  ;  except  that  the  time  within, 
which  the  motion  may  be  heard,  cannot  be  extended- 
more  than  five  years  by  such  a  disability  nor,  in  any 
case,  more  than  one  year  after  the  disability  ceases.. 
(Co.  Civ.  Proc.  §  1291). 

The  time  within  which  the  motion  must  be  made 
under  these  sections  begins  to  run  with  the  filing  of  the 
judgment-roll,  and  the  question  of  notice  is  not  material, 
in  its  computation.  Section  twelve  hundred  and  ninety 
'  does  not  apply  to  a  motion  to  set  aside  a  judgment  on 
the  ground  that  it  was  obtained  by  fraud.  {Hurlhurt  v. 
Coman,  43  Hun,  586).  What  constitutes  an  error  of  fact 
has  been  sufficiently  stated  in  section  one  of  this  article. 

Sec.  4.  By  -whom  the  motion  must  be  made. 

Only  a  party  to  a  judgment  can  move  to  vacate  it  for 
technical  defects  or  irregularities  {Oere  v.   Geundelach,. 
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5T  Barb.  13);  but  where  the  judgment  is  invahdated 
because  of  substantial  delects  it  will  be  set  aside  on  the 
motion  of  any  person  interested  in  impeaching  it. 
{Bridenbecker  v.  Mason,  16  How.  Pr.  203).  A  motion 
to  vacate  a  judgment  for  irregularity  may  be  made  by 
the  party  in  whose  favor  the  judgment  has  been  entered. 
{Montgomery  v.  Ellis,  6  How.  Pr.  326).  One  having  no 
interest  in  the  judgment  or  in  the  funds  against  which  it 
goes,  'cannot  move  to  vacate  it.  To  entitle  one  to  make 
the  motion  he  must  be  aggrieved  by  the  judgment. 
{Cotes  V.  Smith,  29  How.  Pr.  326).  A  ^^anger  to  the 
action  cannot  ordinarily  move  to  set  it  aside.  {Scheidt 
V.  Sturgis,  10  Bosw.  606). 

A  motion  to  set  aside  a  final  judgment,  rendered  in  a 
court  of  record,  for  error  in  fact,  not  arising  upon  the 
trial,  may  be  made  by  the  party  against  whom  it  is  ren- 
dered; or,  if  an  execution  has  not  been  issued  thereon, 
and  the  judgment  has  not  been  wholly  or  partly  satisfied 
or  enforced,  by  the  party  in  whose  favor  it  is  rendered. 
(Co.  Civ.  Proc.  §  1283). 

A  like  motion  may  be  made,  after  the  death  of  a  party 
entitled  to  make  it,'  as  prescribed  in  the  last  section,  by 
the  following  persons: 

1.  Where  the  judgment  awards  a  sum  of  money,  or  a 
chattel,  or  an  interest  in  real  property,  which  is  declared 
by  law  to  be  assets,  the  motion  may  be  made  by  his  ex- 
ecutor or  administrator. 

2.  Where  the  judgment  awards  real  property,  or  the 
possession  thereof,  or  where  the  title  to  an  estate  or  in- 
terest in  real  property  is  determined  or  affected  thereby, 
the  motion  may  be  made  by  the  heir  of  the  decedent,  to 
whom  the  real  property  descended,  or  might  have  de- 
scended, or  by  the  person  to  whom  he  devised  it. 

3.  Where  the  judgment  is  rendered  against  or  in  favor 
two  or  more  persons,  the  motion  may  be  made,  jointly, 
by  the  survivor,  and  the  person  who  woiild  have  been 
entitled  to  make  it,  if  the  judgment  had  been  rendered 
in  favor  of  or  against  the  decedent  only.  (Co.  Civ.  Proc. 
§  1284). 

A  motion  may  be  made,  either  before  or  after  the 
death  of  the  defendant,  by  a  person,  who  is  not  a  party, 
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to  set  aside,  for  error  in  fact,  not  arising  upon  the  trial, 
a  judgment,  rendered  in  an  action  against  a  tenant  for 
life  or  for  years,  awarding  real  propertj'',  or  the  possession 
of  real  property,  in  which  the  person  making  the  motion 
has  an  estate,  or  interest,  in  reversion  or  remainder.  (Co. 
Civ.  Proc.  §  1285). 

Where  two  or  more  persons  are  entitled  to  move  to  set 
aside  a  judgment,  as  prescribed  in  the  last  three  sections, 
one  or  more  of  them  may  move  separately;  but,  in  that 
case,  notice  of  the  motion  must  be  given  to  those  who  do 
not  join  therein,  in  like  manner  as  if  they  were  adverse 
parties.     (Co.  Civ.  Proc.  §  1286). 

Sec.  S.  The  motion. 

Sub-division  1. — Notice  op  Motion. 

Notice  of  motion  to  set  aside  the  judgment  for  irregu- 
larity must  be  given  for  a  special  term  like  any  other 
non-enumerated  motion.  Notice  must  be  given,  in  a 
case  specified  in  this  title,  by  personal  service  of  a 
written  notice,  or  of  an  order  to  show  cause  why  the 
motion  should  not  be  granted.  (Co.  Civ.  Proc.  §  1289). 
Where  the  motion  is  for  a  technical  irragularity,  not 
involving  the  merits,  the  irregularities  must  be  specified 
in  the  notice  of  motion  ( Ti^itehead  v.  Pecare,  9  How. 
Pr.  35);  but  if  the  irregularity  complained  of  is  a  matter 
of  substance,  it  need  not  be  stated  in  the  notice.  (Vol.  1, 
p.  654,  supra). 

Sub-division  2. — Service  of  the  Notice. 

Notice  of  a  motion  to  set  aside  a  final  judgment,  for 
error  in  fact,  not  arising  upon  the  trial,  must  be  given  to 
the  adverse  party,  or,  in  case  of  his  death,  to  each  per- 
son who  might  have  moved,  as  against  the  moving 
party,  to  set  aside  the  judgment  for  the  same  cause,  as 
prescribed  in  this  article.  Where  the  motion  is  made 
by  the  party  against  whom  the  judgment  is  rendered,  or 
by  his  heir,  devisee,  executor,  or  administrator,  service 
of  the  notice,  upon  the  attorney  of  record  for  the  party, 
in  whose  favor  the  judgment  is  rendered,  has  the  like 
79 
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effect,  as  if  it  was  served  upon  the  party.     (Co.  Civ.. 
Proc.  §  1287). 

Where  the  judgment  awards  real  property,  or  the  pos- 
session thereof,  or  where  the  title  to,  or  an  estate  or  in- 
terest in,  real  property  is  determined  or  affected  thereby, 
and  the  real  property,  or  estate,  or  interest  therein,  has 
been  conveyed,  by  the  adverse  party,  more  than  eight 
days  before  the  hearing  of  the  motion,  notice  of  the  mo- 
tion must  also  be  given  to  each  actual  occupant  of  the 
property,  claiming  under  the  conveyance.  (Co.  Civ, 
Proc.  §  1288). 

If  a  person  entitled  to  notice  cannot,  with  due  diU- 
gence,  be  found  within  the  state,  the  motion  papers- 
must  be  served  on  him  in  any  manner  which  the  court,, 
or  a  judge  thereof,  directs  in  an  order  to  show  cause,  or 
which  the  court  directs  in  a  subsequent  order.  (Co.  Civ. 
Proc.  §  1289).  Except  in  the  cases  specified  in  the  fore- 
going sections  the  notice  of  motion  is  to  be  served  in  the 
same  way  as  the  notice  for  any  other  motion.  (Vol'.  1, 
p.  202).  If  the  motion  is  made  by  a  party  in  whose 
favor  the  judgment  is  entered,  notice  of  the  motion 
should  be  served  on  all  the  adverse  parties,  whether  they 
appeared  in  the  action  or  not.  {Barheydt  v.  Adams,. 
1  Wend.  101). 

SuB-DivTsioN  3. — Papers  Used  on  the  Motion. 

The  motion  should  be  made  on  affidavits  showing 
clearly  the  irregularity  or  error  complained  of,  unless  it 
appears  in  the  judgment-roll.  If  it  does  not  appear  in 
the  judgment-roll,  or  in  the  affidavits,  the  motion  will  be 
denied.  {Ellis  v.  Jones,  6  How.  Pr.  296).  An  affidavit 
of  merits  is  not  required.  (Vol.  1,  p.  654).  The  affida- 
vits must  be  served  with  the  notice  ;  the  judgment-roll 
should  be  made  a  part  of  the  moving  papers,  but  as  it  is 
a  record,  it  need  not  be  served. 

Sub-division  4. — Opposing  Affidavits. 

The  opposing  party  may  contradict  the  allegations  in 
the  moving  affidavits.  If  the  defect  alleged  can  be 
amended,  the  opposing  affidavits  should  state  the  facta 
which  can  be  shown  to  entitle  the  party  to  have  an 
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amendment  and  to  enable  the  court  to  pass  upon  the 
question  of  terms. 

Sec.  6.  The  order. 

If  the  motion  is  granted,  the  usual  order  is  that  the 
judgment  be  set  aside.  If  an  execution  has  been  issued, 
the  order  may  also  set  aside  the  execution.  The  motion 
is  usually  granted  with  costs.  If  the  defect  complained 
of  is  amendable,  the  court  may  deny  the  motion  to  set 
aside  the  judgment  and  allow  it  to  be  amended  on 
proper  terms,  which  are  usually  the  payment  of  the  costs 
of  the  motion.  It  is  almost  a  matted  of  course,  to  allow 
an  amendment  if  the  judgment  can  be  amended,  and  if  a 
proper  excuse  is  given  for  the  existence  of  the  defect. 
( Williams  v.  Wheeler,  1  Barb.  48). 

Where  a  judgment  is  set  aside  for  any  cause,  upon 
motion,  the  court  may  direct  and  enforce  restitution,  in 
like  manner,  with  like  effect,  and  subject  to  the  same 
conditions,  as  where  a  judgment  is  reversed  upon  appeal. 
(Co.  Civ.  Proc.  §  1292). 

The  subject  of  restitution  will  be  considered  in  the 
chapter  upon  appeals.  ' 

Sec.  7.  When  opened  after  service  by  publication. 

This  subject  is  sufficiently  discussed  in  Vol.  1,  page 
174. 


CHAPTER  XL. 

JUDGMENTS  BY  CONFESSION. 

ARTICLE  I. — When  judgment  may  be  confessed. 
ARTICLE  II.— Statement  for  confession. 
ARTICLE  III.— Entry  of  judgment. 
ARTICLE  IV.— Vacating  tlie  judgment. 

ARTICLE  I. 

WHEN  JUDGMENT  MAY  BE  CONFESSED. 

SECTION. 

1.  For  what  purposes  judgment  may  be  confessed. 
3.  By  whom  judgment  may  be  confessed. 

Sec.  1 .  For  'what  purposes  judgment  may  be  confessed, 

A  judgment  by  confession  may  be  entered,  witKout 
action,  either  for  money  due  or  to  become  du^e,  or  to 
secure  a  person  against  contingent  liability  in  behalf  of 
the  defendant,  or  both,  as  prescribed  in  this  section.  (Co. 
Civ.  Proc.  §  1273).  A  confession  of  Judgment  may  be 
made  to  secure  future  advances  of  money  or  of  commer- 
cial paper  or  for  endorsement  of  commercial  paper 
agreed  to  be  made  {Cook  v.  Whipple,  55  N.  Y.  150; 
Truscotty.  King,  6  N.  Y.  147;  Dowe  v.  Plainer,  16  N.  Y. 
563);  to  secure  the  performance  of  an  executory  contract 
by  the  plaintiff  (Cook  v.  Cressy,  7  Alb.  L.  J.  140);  or  to 
secure  a  contingent  fee  to  an  attorney.  {Casey  v.  Orant, 
59  Barb.  574.)  A  debt  v^rhich  has  been  discharged  in 
bankruptcy  is  a  sufficient  consideration  for  a  confession 
of  judgment  for  its  amount.  {Dewey  v,  Moyer,  72  N. 
Y.  70).  The  parties  to  the  judgment  may  by  agreement 
divide  a  large  demand  into  several,  so  that  judgments 
may  be  entered  for  the  whole  by  confession  before  a 
justice  of  the  peace.  {Cornell  v.  Cook,  7  Cow.  310).  But 
judgment  cannot  be  confessed  for  a  trespass  upon  real 
or  personal  property  {Boutel  v.  Owens,  2  Sand.  655);  nor 
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for  any  tort.     {BurTcliam  v.  Yan  Saun,   14  Abb.  Pr.  N. 
S.  163). 

Sec.  2.  By  Trhom  judgment  may  be  confessed. 

A  married  woman  may  confess  such,  a  judgment, 
if  the  debt  was  contracted  for  the  benefit  of  her 
separate  estate,  or  in  the  course  of  any  trade  or  other 
business  carried  on  by  her  on  her  sole  and  separate  ac- 
count. (Co.  Civ.  Proc.  §  1273).  A  public  officer  may 
confess  a  judgment  for  money  due  from  him  as  such,  but 
such  confession  does  not  bind  the  board  of  supervisors. 
iOere  v.  Supvrs.  of  Cayuga,  7  How.  Pr.  255).  An  exe- 
cutor or  administrator  may  confess  a  judgment  against 
the  estate.  {Lawrerice  v.  Bush,  3  Wend.  305).  A  judg- 
ment confessed  by  a  prisoner  in  custody  for  the  debt  for 
which  he  was  arrested,  or  to  satisfy  the  claim  for  which 
he  was  arrested,  is  void.  {Boutel  v.  Owens,  2  Sandf. 
655;  Riohmond  y. Roberts,  7  John.  319;  Wilder  v.  Baum- 
stauch,  3  How.  Pr.  81).  It  has  been  held  however,  that 
such  a  confession  was  good  if  it  is  made  to  appear  that 
it  was  entirely  voluntary;  but  this  ruling,  while  it  is  too 
well  settled  to  be  overthrown,  has  been  regretted,  and  it 
is  not  to  be  extended.  {SmitJi  v.  Storm,  1  Wend.  37). 
Neither  an  infant,  a  person  of  unsound  mind  nor  an  ha- 
bitual drunkard  can  confess  a  judgment.  {Bennett  v. 
Davis,  3  Cow.  668;  Person  v.  Warren,  14  Barb.  488; 
U Amoreaux  v.  Crosby,  2  Paige,  422).  A  trustee  cannot 
confess  a  judgment  so  as  to  bind  the  trust  estate.  {Mal- 
lory  V.  ClarTi,  20  How.  Pr.  418). 

One  or  more  joint  debtors  may  confess  a  judgment  for 
a  joint  debt,  due  or  to  become  due.  Where  all  the  joint 
debtors  do  not  unite  in  the  confession,  the  judgment 
must  be  entered  and  enforced  against  those  only  who 
confessed  it;  and  it  is  not  a  bar  to  an  action  against  all 
the  joint  debtors,  upon  the  same  demand.  (Co.  Civ. 
Proc.  §  1278). 

One  joint  debtor  cannot  confess  a  judgment  so  as  to 
bind  the  debtor  who  does  not  join  in  the  confession. 
Tripp  V.  Saunders,  59  How.  Pr.  379).  A  confession  by 
one  joint  debtor  only  binds  the  property  of  the  one  con- 
fessing, and  if  a  judgment  on  his  confession  is  entered 
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against  a  firm  or  the  joint  property,  it  is  bad  and  will  be 
set  aside  on  motion.  {Schneider  v.  Levy,  1  Law  Bull. 
19).  A  corporation  cannot  confess  a  judgment  after  a 
petition  for  voluntary  dissolation  has  been  filed.  (Co. 
Civ.  Proc.  §  2430);  nor  when  it  is  insolvent  and  the  con- 
fession has  the  effect  of  giving  a  preference.  {Kingsley 
V.  First  Nat.  Blc.  31  Hun,  329).  The  only  person  who 
can  be  secured  by  a  confession  of  judgment  is  the  plaint- 
iff in  the  confession.  A  confession  of  judgment  to  "A" 
to  secure  him  individually  and  as  trustee  for  "B"  is 
not  valid  as  against  the  subsequent  creditors  of  the  judg- 
ment debtor.     {Marks  v.  Reynolds,  12  Abb.  Pr.  403). 

AETICLE  II. 

STATEMENT  FOR  CONFESSION. 

SECTION. 

1.  What  to  contain. 

2.  How  to  be  executed. 

3.  Amendment  of  the  statement. 

Sec.  1 .  What  to  contain. 

A  written  statement  must  be  made,  and  signed  by  the 
defendant,  to  the  following  effect  : 

1.  It  must  state  the  sum,  for  which  judgment  may  be 
entered,  and  authorize  the  entry  of  judgment  therefor. 

2.  If  the  judgment  to  be  confessed  is  for  money  due 
or  to  become  due,  it  must  state  concisely  the  facts,  out 
of  which  the  debt  arose  ;  and  must  show,  that  the  sum 
confessed  therefor  is  justly  due,  or  to  become  due. 

3.  If  the  judgment  to  be  confessed  is  for  the  purpose 
of  securing  the  plaintiff,  against  a  contingent  liability,  it 
must  state  concisely  the  facts,  constituting  the  liability  ; 
and  must  show,  that  the  sum  confessed  therefor  does 
not  exceed  the  amount  of  the  liability.  (Co.  Civ.  Proc. 
§  1274). 

The  facts  essential  to  be  stated  are  the  general  facts 
out  of  which  the  debt  arose,  sufficient  to  identify  the 
transaction,  and  to  enable  inquiries  to  be  made.  {Acker 
■V.  Acker,  1  Abb.  Ct.  App.  Dec.  1).  The  Code  does  not 
require  the  confession  to  be  as  specific  as  a  bill  of  par- 
ticulars.    It  is  enough  if  the  nature  and  consideration  of 
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the  debt  for  which  the  judgment  is  confessed,  the  time 
within  which  it  occurred,  and  that  it  is  due  and  unpaid, 
are  concisely  stated;  and  the  character  and  dates  of  par- 
ticular items  need  not  be  given.  {Gandall  v.  Conkling,  1 
Abb.  Ct.  App.  Dec.  423).  It  is  not  necessary  to  state 
in  terms  that  the  debt  is  due  or  unpaid ;  if  the  facts 
show  a  just  debt  which  has  been  created,  it  is  unnecessary 
to  negative  in  terms  that  it  has  been  paid  or  discharged. 
Lanning  v.  Carpenter,  20  N.  Y.  447).  If  the  confession 
is  for  goods  or  property  sold,  it  is  not  necessary  to  state 
the  precise  date  of  the  transaction;  nor  if  there  were 
several,  the  amount  due  upon  each  particular  transac- 
tion. It  is  sufficient  if  it  appears  that  the  goods  were 
sold  by  the  plaintiff  to  the  defendant  and  the  price 
agreed  to  be  paid,  and  the  value,  and  the  sum  due. 
{Harrison  v.  Oibhons,  71  N.  Y.  658;  Broisted  v.  Bres- 
lin,  5  N.  Y.  S.  Rep.  67).  The  statement  may  be  aided 
as  to  details  by  a  schedule  attached  to  it.  {Moti  v.  Davis, 
1  How.  Pr.  67).  The  amount  of  the  debt  need  not  be 
stated,  if  it  is  necessarily  to  be  inferred  from  the  facts 
set  out  in  the  confession.  {Clements  v  Gerow,  1  Abb. 
Pr.  Ct.  App.  Dec.  370).  If  there  are  several  items  in  the 
statement  for  which  judgment  is  entered,  and  it  is  good 
as  to  some  but  bad  as  to  others,  it  may  be  sustained  as 
to  those  for  which  the  statement  is  sufficient,  and  set 
aside  as  to  the  rest.  {Harrison  v.  Gibbons,  71  N.  Y. 
58).  Where  the  confession  of  judgment  is  for  a  promis- 
sory note,  it  is  not  sufficient  simj)ly  to  describe  the  note 
{Chappell  V.  Chappell,  12  K  Y.  215);  or  to  state  that  it 
was  given  for  value  received.  {Butts  v.  Schieffelin,  5 
Civ.  Pro.  R.  415).  The  statement  must  contain  the 
facts  from  which  the  indebtedness  upon  the  note  will 
appear.  If  the  note  was  given  for  money  borrowed, 
it  should  show  that  it  was  borrowed  by  the  debtor,  or 
that  he  owed  the  money,  or  that  he  gave  the  notes  for 
money  borrowed.  {Cit.  Nat.  BTc.  v.  Allison,  37  Hun, 
135),  It  must  show  the  amount  loaned.  {Flour  City  Nat. 
BTt.  V.  Boty,  41  Hun,  76).  If  the  judgment  has  been 
confessed  to  secure  future  advances,  the  statement 
should  contain  all  the  facts  necessary  to  enable  one  to 
ascertain  the  extent  and  the  certainty  of  the  advances 
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to  be  made.  {Truscott  v.  King,  6  N.  Y.  147,  161).  If 
the  statement  sets  out  an  absolute  indebtedness,  when 
ill  fact  the  indebtedness  for  which  the  judgment  was 
confessed  is  contingent,  the  judgment  will  be  void  as 
against  the  creditors  of  the  defendant.  {Flour  Oit.  Nat. 
BJc.  V.  Doty,  41  Hun,  76). 

Sec.  Z,  Sow  to  be  executed. 

The  statement  must  be  signed  by  the  defendant.  It 
must  also  be  veriiied  by  the  oath  of  the  defendant  to  the 
effect  that  the  matters  of  fact  therein  set  forth  are  true. 
(Co,  Civ.  Proc.  §  1274).  If  the  statement  and  the  affida- 
vit are  all  on  one  page,  the  signature  to  the  affidavit  is  a 
sufficient  signature  to  the  statement.  (Purdy  v.  UpTiam, 
10  How.  Pr.  494;  Moser  v.  Heydrich,  30  How.  Pr.  161). 
A  verification  saying  that  "facts  stated  in  above  confes- 
sion are  true"  is  a  sufficient  verification.  {Schoolcraft 
V.  Thompson,  9  How.  Pr.  61;  Moser  v.  Heydrich,  30 
How.  Pr.  161).  An  affidavit  simply  on  the  belief  of  the 
defendant,  or  on  information  and  belief,  is  not  a  suffi- 
cient verification.  {Ingram  v.  Bobbins,  33  N.  Y.  409). 
Although  the  statement  may  be  defective,  the  judgment 
is  not  void;  it  is  only  voidable  at  the  instance  of  such 
persons  as  are  in  a  situation  to  move  to  vacate  the  judg- 
ment. {Read  v.  French,  28  N.  Y.  285).  The  statement 
is  good  against  the  debtor,  although  not  verified.  {Stone 
V.  Williams,  40  Barb.  322;  Chappell  v.  Chappell,  12 
]Sr.  Y.  215). 

Sec.  3.  Amendment  of  the  statement. 

The  court  of  original  jurisdiction  has  the  same  power 
to  amend  the  statement  which  it  would  have  possessed 
if  the  judgment  had  been  rendered  in  an  action  actually 
pending  in  the  court.  The  language  of  the  Code  of  Civil 
Procedure  declaring  what  amendments  may  be  made  by 
the  court  in  furtherance  of  justice,  is  very  broad,  and  it 
plainly  embraces  the  case  of  a  confession  of  judgment, 
where  it  is  shown  that  the  proceedings  are  in  good  faith, 
and  that  the  intention  of  the  parties  was  to  create  a  valid 
confession  for  the  amount  stated  in  the  judgment. 
{Mitchell  V.  Van  Buren,  27  N.  Y.  300).     The  court  may 
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allow  an  amendment  of  the  statement  nunc  pro  tunc,. 
and  thus  preserve  the  priority  of  lien  over  a  subsequent 
judgment,  but  it  cannot  absolutely  postpone  the  lien  of 
the  judgment.  It  may,  however,  impose  such  a  post- 
ponement as  a  condition  of  granting  a  motion,  and  amend 
the  statement,  leaving  to  the  moving  jjarty  the  option 
either  to  accept  the  favor  granted  with  the  condition,  or 
not  to  take  it,  and  have  his  judgment  in  its  original  state. 
{8i/mson  v.  SeUiehner,  105  N.  Y.  660).  In  a  creditor's 
suit  to  set  aside  the  judgment  for  insufficiency  of  the 
statement,  the  court  has  the  power  to  allow  an  amend- 
ment of  the  statement  nunc  pro  tunc,  but  whether  or 
not  it  will  exercise  that  power  is  in  its  discretion.  This 
subject  is  further  discussed  in  Vol.  1,  p.  638,  to  which, 
reference  is  made.     See,  also.  Article  3,  §  2,  infra. 

AETICLE  III. 

ENTRY  OF  JUDGMENT. 

SECTION. 

1.  When  and  in  what  court  to  be  entered. 

2.  How  to  be  entered. 

3.  Effect  of  the  judgment. 

4.  Execution  where  judgment  not  all  due. 

Sec.  1.  When  and  in  vrhat  court  to  be  entered. 

At  any  time  within  three  years  after  the  statement  is 
verified,  it  may  be  filed  with  a  county  clerk,  or  with  the 
clerk  of  a  superior  city  court,  or,  where  the  sum,  for 
which  judgment  is  confessed,  does  not  exceed  two 
thousand  dollars,  exclusive  of  interest  from  the  time  of 
making  the  statement,  with  the  clerk  of  the  marine 
court  of  the  city  of  New  York.  Thereupon  the  clerk 
must  enter,  in  like  manner,  as  a  judgment  is  entered  in 
an  action,  a  judgment  for  the  sum  confessed,  with  costs, 
which  he  must  tax,  to  the  amount  of  fifteen  dollars,  be- 
sides disbursements  taxable  in  an  action.  If  the  state- 
ment is  filed  with  a  county  clerk,  the  judgment  must  be 
entered  in  the  supreme  court ;  if  it  is  filed  with  the  clerk 
of  another  court,  specified  in  this  section,  the  judgment 
must  be  entered  in  the  court  of  which  he  is  clerk.  But 
80 
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a  judgment  shall  not  be  entered  upon  such  a  statement, 
after  the  defendant's  death.     (Co.  Civ.  Proc.  §  1275.) 

The  judgment  may  be  entered  in  any  county,  and  the 
plaintiff  is  not  confined  to  the  county  in  which  the  state- 
ment is  verified.     {Moser  v.  Heydrich,  45  Barb.  549). 

Sec.  2.  How  to  be  entered. 

The  clerk,  immediately  after  entering  the  judgment, 
must  attach  together  and  file  the  statement,  as  verified, 
,and  a  copy  of  the  judgment,  which  constitute  the  judg- 
ment-roll. (Co.  Civ.  Proc.  §  1276).  There  is  no  judg- 
ment and  no  lien  until  the  papers  are  filed  by  the  clerk, 
and  the  judgment  actually  entered  by  him.  {Blyden- 
burgh  v.  Northrop,  13  How.  Pr.  289).  An  omission  by 
the  clerk  to  sign  the  judgment  or  to  indorse  the  filing  of 
the  statement,  is  a  mere  irregularity  and  does  not  avoid 
the  judgment,  and  it  may  be  amended  nunc  pro  tunc. 
{StebbinsY.  The  E.  Soc.  of  the  M.  E.  Ch.,  12  How.  Pr. 
410;  Daly  v.  Matthews,  20  How.  Pr.  267).  A  junior 
judgment  creditor  can  take  no  advantage  of  an  error  of 
the  clerk  in  these  respects.  {Reels  v.  Berryhill,  4  How. 
Pr.  16). 

Sec.  3.  Effect  of  the  judgment. 

The  judgment  may  be  docketed,  and  enforced  against 
property,  in  the  same  manner,  and  with  the  same  effect, 
as  a  judgment  in  an  action,  rendered  in  the  same  court; 
and  each  provision  of  law,  relating  to  a  judgment  in  an 
action,  and  the  proceedings  subsequent  thereto  apply  to  a 
judgment  thus  taken.  (Co.  Civ.  Proc.  §  1276).  Although 
no  act  or  adjudication  by  a  court  or  judge  is  required 
in  entering  a  judgment  by  confession  under  the  Code, 
yet  the  judgment,  when  entered,  has  all  the  attributes 
of  other  judgments.  Its  entry  requires  the  exercise  of 
the  jurisdiction  of  the  court;  and  when  entered,  it  is  by 
law  a  judicial  act  of  the  court,  recorded  by  its  clerk. 
{Lanning  v.  Carpenter,  23  Barb.  402;  affd.  20  N.  Y.  447). 
The  facts  stated  in  the  confession  upon  which  the  judg- 
ment is  entered,  are  conclusive  on  the  parties,  and  can- 
not be  questioned  in  the  collateral  proceedings.  {Fields 
y.  Bland,  81  N.  Y.  239). 


JUDGMENTS  BT  CONFESSION.  635 

rSec.  4.  Execution  w^here  the  judgment  is  not  all  due. 

Where  the  debt,  for  which  the  judgment  is  rendered, 
is  not  all  due,  execution  may  be  issued,  upon  the  judg- 
ment, for  the  collection  of  the  sum  which  has  become 
due.  The  execution  must  be  in  the  form  prescribed  by 
laiv,  for  an  execution  upon  a  judgment  for  the  full 
amount  recovered;  but  the  person,  whose  name  is  sub- 
scribed to  it,  must  indorse  thereupon  a  direction  to  the 
sheriff,  to  collect  only  the  sum  due,  stating  the  amount 
thereof,  with  interest  thereon,  and  the  costs  of  the  judg- 
ment. Notwithstanding  the  issuing  and  collection  of 
such  an  execution,  the  judgment  shall  remain,  as  security 
for  the  sum  or  sums  to  become  due,  after  the  execution 
is  issued.  When  a  further  sum  becomes  due,  an  execu- 
tion may,  in  like  manner,  be  issued  for  the  collection 
thereof;  and  successive  executions  may  be  issued,  as 
further  sums  become  due.     (Co.  Civ.  Proc.  §  1277). 

ARTICLE  IV. 

VACATING   THE  JUDGMENT. 

'SECTION. 

1.  Who  may  apply  to  vacate. 
3.  How  application  made. 

3.  For  what  reasons  it  will  be  vacated. 

4.  The  order. 

Sec.  1.  Who  may  apply  to  vacate. 

The  following  classes  of  persons  may  move  to  set  aside 
a  judgment  taken  by  confession  for  any  irregularity 
or  defection  in  the  statement:  hona  jide  purchasers 
{Kendall  v.  Hodgins,  1  Bosw.  659);  subsequent  grantees 
or  mortgagees  {Norris  v.  Denton,  30  Barb.  117;  Daly  v. 
Matthews,. 20  How.  Pr.  267);  junior  judgment  creditors 
{Qhappell  v.  Chappell,  12  N.  Y.  215);  but  a  junior  judg- 
ment creditor  cannot  move  if  his  judgment  is  entered  on 
a  defective  statement.  {Rae  v.  Lawser,  18  How.  Pr.  23). 
The  existence  of  a  lien  is  essential  to  the  right  of  a 
creditor  to  move  to  impeach  the  judgment,  and  if  prop- 
erty has  been  sold  upon  it,  the  lien  must  have  had  an 
•existence  before  the  time  of  sale.  {Miller  v.  Earle,  24  N. 
Y.  110).     A  general  creditor,  not  having  a  lien  cannot 
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move  to  set  aside  the  judgment.  {Jacohstein  v.  Abrams, 
41  Hun,  272).  Before  1858  it  was  held  that  assignees 
lor  the  benefit  of  creditors  could  not  move  to  set  aside 
the  judgment  {Beektnan  v.  KtrJc,  15  How.  Pr.  228);  but 
since  the  passage  of  the  act,  authorizing  assignees  and 
other  trustees  to  impeach  any  acts  done,  or  transfers  or 
agreements  made,  in  fraud  of  the  rights  of  creditors 
whom  they  represent  (3  R.  S.  7th  ed.  2330);  the  trus- 
tees named  in  that  act  can  move  to  set  aside  the  judg- 
ment; wherever  there  was  actual  or  constructive 
fraud.  {Ball  v.  Sloafter,  26  Hun,  353;  Rutherford  v. 
Scliottman,  1  N.  Y.  Supp.  741).  If  a  sale  has  been 
had  and  the  proceeds  have  been  apphed  a  subsequent 
creditor  cannot  move  to  vacate  the  judgment  which 
was  entered  upon  the  confession.  {Harrison  v.  Gibbons^ 
Tl  N.  Y.  58).  A  judgment  rendered  by  a  confession, 
although  upon  a  defective  statement,  is  binding  upon 
the  debtor  {Seaving  v.  Brinkerhoff,  5  John.  Ch.  329^ 
Stone  v.  Williams,  40  Barb.  322);  except,  perhaps,  in  a 
case  where  actual  fraud  is  shown  to  exist.  {Miller  v. 
Earle,  24  N.  Y.  110). 

Sec.  2.  How  applieation  made. 

The  application  to  set  aside  the  judgment  entered  by 
confession  may  be  made  in  an  action  brought  for  that 
purpose,  or  by  a  motion  in  an  action  in  which  the  judg- 
ment has  been  entered.  {Dunham  v.  Water7nan,  17  N.  Y. 
9;  Winnebrenner  v.  Edgerton,  30  Barb.  185).  If  the  ap- 
plication is  made  upon  motion,  the  motion  need  not  be 
made  within  one  year  after  the  entry  of  judgment.  If 
it  is  for  a  defect  in  the  statement,  the  irregularity  need 
not  be  stated  in  the  motion.  {Winnebrenner  y .  Edger- 
ton, supra).  The  motion  must  be  made  at  a  special  term 
upon  notice  and  upon  affidavits,  which  must  be  served 
with  the  notice.  The  affidavit  should  show  plainly  the 
irregularity  complained  of,  unless  it  appears  by  the  judg- 
ment roll.  The  notice  of  motion  should  refer  to  the 
judgment  roll  as  one  of  the  motion  papers,  but  it  need 
not  be  served.  The  moving  party  must  establish  the 
irregularity  complained  of,  if  it  depends  upon  extrinsic 
facts,  by  a  preponderance  of  the  evidence.     ( Williams  v. 
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Hernon,  33  How.  Pr.  241).  The  opposing  party  may- 
read  affidavits  in  support  of  the  judgment,  and,  as  the 
court  has  power  to  allow  an  amendment,  his  affidavits 
should  state  all  the  facts  which  would  render  an  amend- 
ment proper,  by  showing  good  faith  and  the  actual  ex- 
istence of  the  debt,  or  any  other  facts  appearing  upon 
that  question,  or  upon  the  terms  on  which  an  amend- 
ment should  be  allowed. 

Sec.  3.  For  -what  reasons  the  judgment  will  be  vacated. 

Judgment  entered  upon  confession  may  be  vacated  for 
any  defect  in  the  statement,  or  in  the  verification  ; 
although  the  court  may,  if  it  sees  fit,  where  the  judg. 
ment  is  entered  in  good  faith  for  a  debt  actually  due, 
permit  the  statement  to  be  amended  instead  of  setting 
the  judgment  aside.  A  judgoient  will  also  be  set  aside 
where  it  appears  that  there  was  usury  in  the  debt  for 
which  the  judgment  was  rendered  {Lansing  v.  McKillip, 
1  Cow.  35) ;  or  that  it  was  a  fraudulent  debt  {Frasier  v. 
Frasier,  9  John.  80) ;  or  that  the  judgment  was  con- 
fessed for  a  gambling  debt.  {Everett  v.  Knapp,  6  John. 
331). 

Where  it  appears  that  the  judgment  was  confessed 
simply  as  security  for  advances  to  be  made,  or  for  the 
performance  of  an  executory  contract,  the  court  will 
stay  proceedings  upon  it  until  the  amount  due  is  ascer- 
tained.    {Carey  v.  Grant,  59  Barb.  574). 

w 

Sec.  4.  The  order. 

It  is  discretionary  with  the  court  to  which  the  motion 
is  made,  whether  it  will  set  aside  the  judgment  on  mo- 
tion or  put  the  party  to  his  action.  If  there  is  a  serious 
conflict  in  the  affidavits  when  the  motion  is  made,  the 
court  will  usually  deny  the  motion  without  prejudice  to 
an  action  for  the  same  relief  ;  or  will  direct  an  issue  to 
be  framed  in  which  the  question  of  fact  may  be  tried. 
{King  v.  Shaw,  3  John.  141 ;  Morey  v.  Sherer,  2  Cow. 
465).  The  order  may  allovv-  an  amendment  by  permit- 
ting the  signing  or  verifying  the  statement,  or  by  allow- 
ing the  addition  of  facts  which  have  been  omitted,  or  it 
may  vacate  the  judgment  upon  terms.     {Mitchell  v.  Van 
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Buren,  27  N.  Y.  300).  The  court  upon  such  a  motion 
has  power  to  compel  the  judgment  debtor  to  make  a 
new  verification,  or  to  submit  to  an  examination  as  to 
the  facts  upon  which  the  confession  was  made,  before' 
a  referee,  and  to  direct  that  the  examination,  after  it  has 
been  taken  and  signed,  shall  be  prefixed  to  the  statement 
and  made  a  part  of  it. 


CHAPTEE  XLI. 

SUBMISSION  OF  CONTROVERSY  WITHOUT  ACTION. 


ARTICLE  I.— When  the  controversy  may  be  submitted  without  procesa- 
ARTICLE  II. — Proceedings  on  submission. 

ARTICLE  I. 

WHEN  CONTROVERSY  MAY  BE  SUBMITTED  WITHOUT  PROCESS. 

The  parties  to  a  question  in  difference,  which  might  be- 
the  subject  of  an  action,  being  of  full  age,  may  agree 
upon  a  case,  containing  a  statement  of  the  facts,  upon 
which  the  controversy  depends;  and  may  present  a 
written  submission  thereof  to  a  court  of  record,  which 
would  have  jurisdiction  of  an  action,  brought  for  the 
same  cause.  The  case  must  be  accompanied  with  the 
affidavit  of  one  of  the  parties,  to  the  effect,  that  the  con- 
troversy is  real;  and  that  the  submission  is  made  in 
good  faith,  for  the  purpose  of  determining  the  rights  of 
the  parties.  The  submission  must  be  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed,  to  be  re- 
corded in  the  county  where  it  is  filed.  (Co.  Civ.  Proc.  § 
1279). 

A  submission  pursuant  to  this  section  of  the  Code  i& 
not  an  action.  {Lang  v.  Bopke,  1  Duer,  TOl).  If  an 
action  is  pending,  the  submission  suspends  further  pro- 
ceedings in  it,  and  a  judgment  on  the  submission  has 
the  effect  of  discontinuing  the  action.  {Van  Sickle  v. 
Van  Sickle,  8  How.  Pr.  265).  An  infant  cannot  agree- 
to  submit  a  controversy,  either  himself,  or  by  his 
guardian.  {Lathers  v.  Fish,  4  Lans.  213;  Co.  Civ.  Proc. 
§  12T9).  Any  controversy  which  might  be  the  subject 
of  an  action  between  the  parties  may  be  submitted  under 
this  section  of  the  Code  {Hohart  College  v.  Fitzhugh,  2T 
N.  Y.  130);  but  the  controversy  must  be  one  which  might 


€40 


PKACTIOE. 


be  the  foundation  of  an  action.  The  court  will  not  de- 
termine a  mere  question  of  opinion,  nor  answer  an  ab- 
stract question  not  decisive  of  the  judgment  to  be  ren- 
dered on  the  facts  stated.  {Wood  v.  Squires,  60  N.  Y. 
191).  The  controversy  submitted  must  be  one  in  which 
an  effective  judgment  could  be  rendered,  and  not  calling 
simply  for  the  decision  of  a  mere  abstract  question  of  law. 
(People  V.  Mu.  En.  &  Ace.  Assn.  92  N.Y.  622).  So  where 
the  relief  agreed  upon  by  the  submission  is  an  injunction, 
it  will  not  be  decided  because  an  injunction  cannot  be 
granted  in  such  proceedings.  {Cunard  S.  S.  Co.  v. 
Voorhis,  104  N.  Y.  525).  A  controversy  involving  the 
right  to  an  office  cannot  be  submitted  by  the  two  claim- 
ants, because  the  people  are  a  necessary  party  to  such  a 
litigation.  {City  of  Buffalo  v.  Mackay,  15  Hun,  204). 
The  court  is  bound  by  the  facts  agreed  upon  and  stated 
in  the  submission,  nor  can  it  make  any  inferences,  nor 
can  it  in  any  way  depart  from  or  go  behind  the  state- 
ment. {Fearing  v.  Irwin,  55  N.  Y.  486).  The  court 
cannot,  upon  submission,  decide  a  question  of  fact,  but 
only  questions  of  law.  {Clark  v.  Wise,  46  N.  Y.  612). 
It  can  only  determine  the  law  upon  the  facts  which  are 
agreed  upon  and  stated  in  the  submission,  and  it  cannot 
send  a  disputed  question  of  law  to  be  tried.  {Neilson  v. 
Coml.  Mu.  Ins.  Co.,  3  Duer,  455).  If  a  judgment  for 
damages  is  to  be  rendered,  the  statement  must  fix  the 
amount.  It  should  always  indicate  the  judgment  de- 
sired. {Williams  v.  City  of  Boch.,  2  Lans.  169).  The 
statement  must  be  verified  by  the  affidavit  of  a  party  if 
he  is  a  natural  person  ;  a  verification  by  the  affidavit  of 
the  attorney  is  not  sufficient.  {Bloomfield  v.  Ketcham, 
95  N.  Y.  657). 

ARTICLE  II. 

PROCEEDINGS  UPON  THE  SUBMISSION. 

The  case,  submission,  and  affidavit,  must  be  filed  in 
the  office  of  the  clerk  of  the  court,  to  which  the  submis- 
sion is  made.  If  the  submission  is  made  to  the  supreme 
court,  they  must  be  filed  in  the  office  of  the  county 
clerk,  if  any,  specified  in  the  submission  ;  if  no  county 


SUBMISSION  OF  CONTEOVERSY  WITHOUT  ACTION".      641 

clerk  is  so  specified,  they  may  be  filed  in  the  office  of  any 
county  clerk.  The  filing  is  a  presentation  of  the  submis- 
sion; and  thenceforth  the  controversy  becomes  an  action; 
and  each  provision  of  law,  relating  to  a  proceeding  in  an 
action,  applies  to  the  subsequent  proceedings  therein, 
except  as  otherwise  prescribed  in  the  next  section.  (Co. 
Civ.  Proc.  §  1280). 

An  order  of  arrest,  an  injunction  or  a  warrant  of  attach- 
ment, cannot  be  granted  in  such  an  action  ;  the  costs 
thereof  are  always  in  the  discretion  of  the  court,  but 
costs  cannot  be  taxed,  for  any  proceedings  before  notice 
of  trial ;  the  action  must  be  tried  by  the  court,  upon 
the  case  alone  ;  and  the  case,  submission,  affidavit,  and 
a  certified  copy  of  the  judgment,  and  of  any  order  or 
paper,  necessarily  affecting  the  judgment,  constitute  the 
judgment-roU.  If  the  action  is  in  the  supreme  court,  a 
superior  city  court,  or  the  marine  court  of  the  city  of 
New  York,  it  must  be  tried,  and  judgment  rendered,  at 
the  general  term.  If  the  statement  of  facts,  contained 
in  the  case,  is  not  sufficient  to  enable  the  court  to  render 
judgment,  an  order  must  be  made  dismissing  the  sub- 
mission, without  costs  to  either  party  ;  unless  the  court 
permits  the  parties,  or,  in  a  proper  case,  their  representa- 
tives, to  file  an  additional  statement,  which  it  may  do, 
in  its  discretion,  without  prejudice  to  the  original  state- 
ment.    (Co.  Civ.  Proc.  §1281). 

The  plaintiff  must  furnish  the  papers  for  argument, 
which  are  to  be  printed  as  in  appeals.  (Gen.  Rule,  41). 
The  case  is  to  be  put  on  the  calendar  and  brought  to  a 
hearing  at  the  general  term  like  other  appeals.  It  is  an 
enumerated  motion.  The  hearing  upon  the  facts  agreed 
upon  is  the  trial  of  an  issue  of  law.  {Neilson  v.  Ooml. 
Mu.  Ins.  Co.,  3  Duer,  683).  New  parties  cannot  be 
brought  in  on  the  submission  without  their  own  consent. 
{Hohart  College  v.  FitzhugJi,  37  N.  Y.  130).  The  court 
can  only  decide  as  to  the  interests  of  the  parties  to  the 
submission.  ( Union  Nat.  Bk.  v.  Kupper,  63  N.  Y.  617). 
Such  relief  must  be  given  as  the  facts  require,  whether  it 
is  legal  or  equitable.  {Weed  v.  Calkins,  24  Hun,  582). 
Although  the  judgment  to  be  rendered  on  the  submission 
81 
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is  for  the  possession  of  real  property  as  in  an  action  of, 
ejectment;  yet  it  is  not  an  action,  and  the  statutory  new 
trial  which  is  allowed  in  an  action  of  ejectment  cannot 
be  granted.  {Lang  v.  Ropky^  1  Duer,  701).  This  case- 
was  decided  before  the  Code  of  Civil  Procedure  took 
effect,  but  it  is  believed  that  the  provisions  of  section 
twelve  hundred  and  eighty,  above  cited,  that  each  provi- 
sion of  law  relating  to  a  proceeding  in  an  action  applies 
to  the  subsequent  proceedings  upon  the  submission,  do 
not  change  the  rule.  If  the  submission  is  improvidently 
made,  or  if  the  party  has  mistaken  the  facts,  the  remedy 
for  the  error  is  by  a  motion  to  set  it  aside,  unless  both 
parties  agree  upon  an  amendment.  It  is  doubtful  if  a 
court  would  have  power  to  amend  the  statement  upon  the 
application  of  one  party  against  the  opposition  of  the 
other  party.  (Fearing  v.  Irwin,  4  Daly,  385;  S.  C.  35 
Daly,  383).  If  one  of  the  parties,  however,  is  a  receiver, 
it  seems  that  the  court  has  power  to  strike  out  a  fact 
which  was  inserted  in  the  submission  under  a  misappre- 
hension. [Matter  of  Smith,  9  Abb.  N.  C.  452).  If  the 
submission  does  not  comply  with  the  provisions  of  sec- 
tion twelve  hundred  and  seventy-nine,  the  court  does  not 
acquire  Jurisdiction  of  the  proceeding,  and  it  can  only 
dismiss  them  without  giving  judgment  upon  them^ 
{Odell  V.  Cromwell,  10  Wkly.  Dig.  273). 
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AETICLE  I. 

NATURE  OE  THE  PROCEEDING. 

SECTION. 

1.  What  is  an  appeal. 

2.  Who  may  appeal. 

3.  Proceedings  where  a  party  dies  pending  the  appeal. 

4.  Title  of  the  action. 

5.  Waiver  of  the  right  to  appeal. 

Sec.  1 .  What  is  an  appeal. 

The  writ  of  error  in  a  civil  action  or  special  proceeding 
has  been  abolished.  (Co.  Civ.  Proc.  §  1293).  Before  the 
Code  there  were  two  modes  of  reviewing  the  proceedings 
of  inferior  courts  in  force  in  this  State.  One  was  the 
common  law  mode,  by  writ  of  error,  and  the  other  by- 
appeal,  as  practiced  in  courts  of  equity.  Judgments  in 
common  law  actions  were  reviewed  by  writ  of  error. 
Decrees  in  chancery  were  reviewed  by  appeal  from  the 
Vice  Chancellor  to  the  Chancellbr,  and  from  the  Chancel- 
lor to  the  court  for  the  correction  of  errors.  Where 
an  appeal  was  taken,  it  was  not  a  new  suit,  but  it  was 
simply  a  proceeding  in  the  original  action,  and  when  the 
case  went  to  the  superior  court  upon  appeal,  if  the  court  in 
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which  the  action  was  commenced  had  no  jurisdiction,  the 
want  of  jurisdiction  was  fatal  in  the  superior  court,  and 
that  court  could  only  render  such  judgment  as  should 
have  been  rendered  in  the  court  below.  But  where  the 
proceeding  was  by  writ  of  error  or  certiorari,  the  rule 
was  different.  The  writ  of  error  or  certiorari  was  a  new 
action  in  the  superior  court,  and  that  court  could  reverse 
the  judgment  or  proceeding  of  the  inferior  court,  with 
costs,  although  the  inferior  court  had  no  jurisdiction. 
The  Code  of  Procedure  did  not  intend  to  change  this 
rule  or  principle  of  the  common  law,  by  abolishing  the 
review  by  writ  of  error  or  certiorari,  but  only  to  change 
the  mode  of  applying  and  carrying  out  the  principle. 
In  respect  to  judgments  and  proceedings  in  common  law 
actions,  the  appeal  was  intended  to  be,  and  is,  a  mere 
substitute  for  a  writ  of  error,  and  in  respect  to  equitable 
proceedings,  it  was  to  be  just  such  a  proceeding  and  with 
just  such  force  as  the  appeal  was  before  the  Code,  in  re- 
viewing proceedings  in  equity  by  appeal  to  the  chancel- 
lor from  the  vice  chancellor' s  court,  and  from  the  chan- 
cellor' s  court  to  the  court  for  the  correction  of  errors. 
{Qormley  v.  Mcintosh,  22  Barb.  271).  Under  the  Code 
of  Civil  Procedure  every  determination  in  an  action  or 
special  proceeding  is  reviewable  by  appeal;  and  a  vi^rit 
of  certiorari  cannot  be  used  to  review  a  determination  in 
any  civil  action  or  special  proceeding  made  by  a  court  of 
record,  or  a  judge  of  a  court  of  record.  (Co.  Civ.  Proc. 
§  2121).  A  judgment  entered  upon  an  award  is  now  re- 
viewable by  appeal.  (Co.  Civ.  Proc.  §  2381);  and  not  by 
writ  of  error  as  it  was  under  the  Code  of  Procedure. 
{Freeman  v.  Kendall,  41  N.  Y.  518).  So  a  final  order 
upon  a  habeas  corpus  is  reviewable  by  appeal.  (Co. 
Civ.  Proc.  §  2058).  A  final  order  on  mandamus  (Co.  Civ. 
Proc.  §  2087),  or  prohibition  (Co.  Civ.  Proc.  §  2001),  and 
a  final  order  in  summary  proceedings  to  dispossess  a 
tenant  (Co.  Civ.  Proc.  §  2260)  are  all  reviewable  by  ap- 
peal under  the  Code  of  Civil  Procedure. 

Sec.  2.  Who  may  appeal. 

A  party  aggrieved  may  appeal,  in  a  case  prescribed  in 
this  chapter,  except  where  the  judgment  or  order,  of 
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which  he  complains,  was  rendered  or  made  upon  his 
default.     (Co.  Civ.  Proc.  §  1294). 

The  right  of  appeal  is  confined  to  persons  who  are 
technically  parties  to  actions.  {Martin  v.  Kanouse,  2 
Abb.  Pr.  390).  Usually  a  party  cannot  appeal  from  any 
adjudication  after  he  has  taken  the  benefit  of  it.  {Kelly 
V.  Bloom,  17  Abb.  Pr.  229).  A  party  may  appeal  from  a 
judgment  in  his  own  favor  where  he  is  injuriously 
affected  by  it;  as  where  set-off  or  counterclaim  has  been 
allowed  against  him  {Corlies  v.  Ferguson,  10  Wkly.  Dig. 
489);  or  where  the  judgment  in  his  favor  is  for  too  small 
an  amount  {Parker  v.  Newland,  1  Hill,  87);  but  a  party 
can  only  appeal  from  a  determination  by  which  he  is 
aggrieved,  and  if  he  is  not  beneiitted  by  a  reversal,  he 
cannot  maintain  an  appeal.  {Hyattv.  Dusenberry,Ql^. 
Y.  S.  Rep.  713).  The  party  who  accepts  a  benefit  from 
an  order  or  judgment  {People  v.  Roch.  &  8.  L.  R.  R.  Co., 
15  Hun,  188);  or  to  whom  a  favor  is  granted  upon  condi- 
tions, cannot  appeal  from  the  order  or  from  so  much  of 
the  order  as  imposes  conditions.  {Foshay  v.  Drost,  4 
Bosw.  664).  Where  a  judgment  contains  several  distinct 
provisions,  a  party  can  only  appeal  from  that  part  of  it 
which  affects  him  injuriously,  and  he  cannot  question 
any  other  part  which  does  not  concern  him .  {Hone  v. 
Van  Schaick,  7  Paige,  221).  Where  two  defend- 
ants are  sued  jointly,  one  cannot  appeal  from  an 
order  or  judgment  dismissing  the  complaint  as  to 
his  co-defendant.  {PopTiam  v.  Twenty  third  St.  R. 
R.  Co.,  48  Super.  229).  A  defendant  who  has  been 
joined  in  an  action  simply  to  restrain  him  during 
the  pendancy  of  it,  cannot  appeal  from  the  judg- 
ment on  the  merits  against  the  other  defendants,  which 
does  not  affect  him.  {Wheat v.  Rice,  15  Wkly.  Dig.  104). 
A  party  who  is  aggrieved  by  a  judgment  may  appeal, 
although  it  contains  a  reservation  of  his  right  to  bring 
an  action.  {Miles  v.  Titus,  2  N.  Y.  S.  Rep.  173).  A 
corporation  may  appeal  from  a  judgment  by  which  it  is 
dissolved.  {Kelsey  v.  Pfaudler,  etc.,  Co.,  45  Hun,  10). 
The  creditors  or  stockholders  of  a  corporation  may  ap- 
peal from  an  order  granting  an  extra  allowance  in  an 
action  brought  to  compel  a  dissolution  of  the  corporation. 
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{People  V.  RocTcaway  Beach  Improxi.  Co.,  28  Hun,  356). 
A  receiver  appointed  by  the  court  cannot  appeal  from  an 
order  removing  him  unless  he  is  a  party  to  the  case. 
{Conner  v.  Belden,  8  Daly,  257).  A  referee  to  sell  real 
estate  may  appeal  from  an  order  fixing  his  compensa- 
tion. {Hobart  v.  Hobart,  23  Hun,  484).  Persons  al- 
lowed to  intervene  in  proceedings  for  the  appointment  of 
a  receiver,  may  appeal  from  orders  made  in  such  pro- 
ceedings which  affect  their  interests.  {Atty.  Oen.  v. 
North  Am.  L.  Ins.  Co.,  11  N.  Y.  297).  Where  the  in- 
terests of  an  attorney  in  an  action  are  adverse  to  that  of 
his  client,  the  latter  may  appeal  in  person.  {BabcocTc  v. 
Arkenburgh,  4  N.  Y.  S.  Rep.  467). 

A  person  aggrieved,  who  is  not  a  party,  but  is  entitled 
by  law  to  be  substituted,  in  place  of  a  party;  or  who  has 
acquired,  since  the  making  of  the  order,  or  the  render- 
ing of  the  judgment  appealed  from,  an  interest,  which 
would  have  entitled  him  to  be  so  substituted,  if  it  had 
been  previously  acquired,  may  also  appeal,  as  prescribed 
in  this  chapter,  for  an  appeal  by  a  party.  But  the  ap- 
peal cannot  be  heard  until  he  has  been  substituted  in 
place  of  the  party;  and  if  he  unreasonably  neglects  to 
procure  an  order  of  substitution,  the  appeal  may  be  dis- 
missed, upon  motion  of  the  respondent.  (Co.  Civ.  Proc. 
§  1296). 

Before  a  person  can  be  said  to  be  aggrieved,  within  the 
meaning  of  the  last  section,  by  an  adjudication,  it  must 
have  a  binding  force  against  his  rights, his  person  or  his 
property;  but  before  one  not  a  party  can  claim  the  right 
to  appeal,  he  must  not  only  be  aggrieved,  but  he  must 
be  entitled  to  be  substituted.  The  section  last  cited,  con- 
templates cases  mainly,  if  not  exclusively,  where  the 
party  to  the  record  is  merely  a  nominal  one,  and  where 
the  party  not  interested  is  the  one  aggrieved  because  he 
is  the  real  party;  or  where,  since  the  judgment  or  order, 
there  has  been,  by  death  or  in  some  other  way,  a  devolu- 
tion of  the  entire  interests  or  property  involved  in  the 
litigation  to  some  other  person  who  has  thus  become  the 
party  aggrieved.     {Ross  v.  Wigg,  100  N.  Y.  243). 
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Sec.  3.  Proceedings  -v^here  a  party  dies  pending  the  appeal. 

Where  the  adverse  party  has  died,  since  the  making 
of  the  order,  or  the  rendering  of  the  judgment  appealed 
from,  or  wherethe  judgment  appealed  from  was  rendered, 
after  his  death,  in  a  case  prescribed  by  law,  an  appeal 
may  be  taken,  as  if  he  was  living;  but  it  cannot  be 
heard,  until  the  heir,  devisee,  executor,  or  administrator, 
as  the  case  requires,  has  been  substituted  as  the  respond- 
ent. In  such  a  case,  an  undertaking  required  to  perfect 
the  ai^peal,  or  to  stay  the  execution  of  the  judgment  or 
order  appealed  from,  must  recite  the  fact  of  the  adverse 
party's  death;  and  the  undertaking  enures,  after  substi- 
tution, to  the  benefit  of  the  person  substituted.  (Co. 
Civ.  Proc.  §  1297). 

Where  either  party  to  an  appeal  dies,  before  the 
appeal  is  heard,  or  has  heretofore  died,  and  the  appeal 
has  not  been  heard,  if  an  order,  substituting  another  per- 
son in  his  place,  is  not  made,  within  thi'ee  months  after 
his  death,  or,  where  he  has  heretofore  died,  within  three 
months  after  this  section  takes  effect,  the  court,  in  which 
the  appeal  is  pending,  may,  in  its  discretion,  make  an 
order,  requiring  all  persons  interested  in  the  decedent's 
estate,  to  show  cause  before  it,  why  the  judgment  or 
order  appealed  from  should  not  be  reversed  or  affirmed, 
or  the  appaal  dismissed,  as  the  case  requires.  The  order 
must  specify  a  day,  when  cause  is  to  be  shown,  which 
must  be  not  less  than  six  months  after  making  the  order; 
and  it  must  designate  the  mode  of  giving  notice  to  the 
persons  interested.  Upon  the  return  day  of  the  order,  or 
at  a  subsequent  day,  appointed  by  the  court,  if  the 
proper  person  has  not  been  substituted,  the  court,  upon 
proof,  by  affidavit,  that  notice  has  been  given,  as  re- 
quired by  the  order,  may  reverse  or  affirm  the  judgment 
or  order  appealed  from  or  dismiss  the  appeal,  or  make 
such  further  order  in  the  premises,  as  justice  requires. 
(Co.  Civ.  Proc.  §  1298). 

Where  the  appeal  is  from  one  court  to  another,  an  ap- 
plication for  an  order  of  substitution,  as  prescribed  by 
the  last  three  sections,  must  be  made  to  the  appel- 
late court.  Where  personal  service  of  notice  of  ap- 
plication for  an  order  has  been  made,  within  the  State, 
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upon  the  proper  representatives  of  the  decedent,  an  order 
or  substitution  may  be  made,  upon  the  application  of  the 
surviving  party.     (Co.  Civ.  Proc.  §  1299). 

Sec.  4.  Title  of  the  action. 

The  party  or  person  appealing  is  designated  as  the  ap- 
pellant, and  the  adverse  party  as  the  respondent.  After 
an  appeal  is  taken  to  another  court,  the  name  of  the  ap- 
pellate court  must  be  substituted,  for  that  of  the  court 
below,  in  the  title  of  the  action  or  special  proceeding, 
and  in  any  case,  the  name  of  the  county,  if  it  is  men- 
tioned, may  be  omitted;  otherwise  the  title  shall  not  be 
changed,  in  consequence  of  the  appeal.  (Co.  Civ.  Proc. 
§  1295). 

If  the  appeal  is  taken  from  one  court  to  another,  the 
action  after  the  appeal  should  be  entitled  in  the  appellate 
court.     {Clickman  v.  Clickman,  1  N.  Y.  611). 

Sec.  5.  Waiver  of  a  right  to  appeal. 

The  party  who  accepts  a  benefit  under  a  judgment  or 
order  waives  the  right  to  appeal  from  it.  {Knapp  v. 
Brown,  45  N.  Y.  207).  It  only  has  that  effect  where  the 
judgment  from  part  of  which  an  appeal  is  taken,  is  such 
that  it  must  be  wholly  reversed,  if  the  parts  appealed 
frqm  are  erroneous,  and  where  the  other  parts  favorable 
to  the  appellant  have  been  enforced,  that  the  appeal  can- 
not be  sustained;  or  generally  in  cases  where  the  appel- 
lant has  accepted,  or  availed  himself  of,  such  benefits 
under  the  judgment  as  are  inconsistent  with  the  reversal 
sought,  that  he  is  precluded  because  of  his  compliance 
with,  or  acceptance  of,  the  terms  of  the  judgment  from, 
maintaining  his  appeal.  {Schermerhorn  v.  Wheeler,  & 
Daly,  472;  Bennett  Y.Van  Syckel,  18  N.  Y.  481).  A  party 
accepting  the  costs  awarded  to  him  by  a  judgment  or  order 
loses  the  right  to  appeal  from  it  {Carll  v.  Oakley,  97  N. 
Y.  633) ;  nor  can  he  accept  the  costs  awarded  by  one  part 
of  the  judgment  and  appeal  from  another  part,  where 
the  two  portions  are  so  connected  as  to  make  it  inequit- 
able to  permit  such  an  appeal  {Harris  v.  Taylor,  20 
Wkly.  Dig.  379);  nor  can  he  appeal  from  an  order  which 
grants  favor  to  his  adversary  on  condition  of  paying 
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costs  to  himself,  if  he  accepts  the  costs  {Hood  v.  Hood, 
6  N.  Y.  S.  Rep.  6);  but  where  costs  are  given  to  the 
appellant  absolutely,  and  without  reference  to  the  favor 
granted,  he  does  not  waive  the  right  to  appeal  by 
accepting  them.  {Farmers'  L.  &  T.  Co.  v.  United  L. 
Tel.  Co.,  14  Civ.  Pro.  R.  187).  Where  an  injunction  is 
continued  unless  the  defendant  give  an  undertaking,  and 
if  he  gives  it,  the  injunction  is  dissolved;  the  defendant 
cannot,  after  giving  the  undertaking,  appeal  from  the 
whole  order.  {Canary  v.  Knowles,  41  Hun,  542).  The 
defendant  who  has  been  released  from  arrest  upon  com- 
plying with  the  requirement,  that  he  shall  not  sue  for 
false  imprisonment,  cannot  appeal  from  that  part  of  the 
order  imposing  the  condition.  {Claflin  v.  FrenTcel,  29 
Hun,  288);  if  the  court  had  power  to  impose  the  condi- 
tion; if  the  court  had  no  power  to  impose  the  condition, 
he  may  appeal  from  that  portion  of  the  order,  unless  he 
has  accepted  costs,  which  were  awarded  to  him  by  the 
order.  {Chapin  v.  Foster,  101  N.  Y.  1).  A  renewal  of 
a  motion,  although  without  leave  to  do  so,  is  a  waiver  of 
an  appeal  from  a  former  order  denying  the  motion. 
{Harris  v.  Brown,  93  N.  Y.  390).  But  the  rule  with 
regard  to  a  waiver  of  the  right  to  appeal  does  not  apply 
when  the  receipt  of  the  benefit,  which  is  claimed  to  ope- 
rate as  a  waiver  is  not  inconsistent  with  the  appeal;  as 
when  the  provisions  of  the  judgment  are  not  connected 
and  dependent,  and  the  appellant  can  establish  a  right  to 
a  larger  sum  than  that  paid  to  him  without  reversing  the 
entire  judgment.  {Matter  of  Hdber,  4  N.  Y.  S.  Rep. 
845).  The  fact  that  the  appellant  has  appeared  in  oppo- 
sition to  subsequent  proceedings  taken  under  the  order 
appealed  from,  is  not  a  waiver  of  his  right  to  insist  upon 
his  appeal.  There  is  a  waiver  only  when  he  accepts  a 
benefit  under  the  order.  {Matter  of  JV.  Y.  C,  etc., 
a.  H.  Co.,  60  ]Sr.  Y.  112).  where  a  compulsory  order  of 
reference  has  been  made,  from  which  the  defendant  has 
appealed,  he  does  not  waive  the  right  to  insist  upon  his- 
appeal  because  he  appears  upon  the  reference.  {ReadY. 
Lozin,  31  Hun,  286).  Where  an  order  of  reference  has 
been  made  pursuant  to  an  interlocutory  judgment,  the 
82 
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fact  that  the  defendant  appears  and  proves  claims  before 
the  referee  to  be  established  if  final  judgment  is  ordered, 
is  not  a  waiver  of  his  right  to  appeal  from  the  interlocu- 
tory judgment.  (Barlter  v.  WMte^  58  JST.  Y.  204).  A 
compliance  with  an  order  is  not  a  waiver  of  a  right  to 
appeal  from  it;  as  where  the  order  required  the  appellant 
to  pay  counsel  fees,  he  does  not  waive  his  right  to  appeal 
by  obeying  the  order  {Uhlman  v.  UMman,  51  Super. 
361);  and  a  party  who  pays  the  judgment  does  not 
thereby  waive  his  right  to  take  an  appeal.  {Hayes  v. 
Nourse,  107  N.  Y.  577). 

ARTICLE  II. 

HOW  APPEAL  TAKEN. 

8ECTI0N. 

1.  Notice  of  appeal. 

3.  What  may  be  appealed  from. 

3.  When  appeal  to  be  taken. 

4.  Service  of  notice  of  appeal. 

5.  Amendment  of  defects  in  taking  appeal. 

Sec.  1.  Notice  of  appeal. 

The  notice  of  appeal  must  be  a  written  notice  to  the 
effect  that  the  appellant  appeals  from  the  judgment  or 
order,  or  from  a  specified  part  thereof.  (Co.  Civ.  Proc. 
§  1300). 

Where  the  appeal  is  from  a  final  judgment,  or  from  a 
final  order  in  a  special  proceeding,  and  the  appellant  in- 
tends to  bring  np,  for  review  thereupon,  an  interlocutory 
judgment,  or  an  intermediate  order,  he  must,  in  the 
notice  of  appeal,  distinctly  specify  the  interlocutory 
judgment,  or  intermediate  order,  to  be  reviewed.  (Co. 
Civ.  Proc.  §  1301). 

The  grounds  of  the  appeal  need  not  be  stated;  it  is 
enough  that  the  appellant  specify  what  judgment  or  part 
of.  the  judgment  he  desires  to  review.  A  notice  of  ap- 
peal saying  that  appellant  appeals  "from  the  judgment 
entered  in  this  action'"  is  a  sufficient  specification  of  the 
judgment  appealed  from.  ( Wilson  v.  Allen,  3  How.  Pr. 
369).  Where  the  notice  of  appeal  speaks  of  the  judg- 
ment, though  none  had  been  entered,  and  also  refers  to 
the  denial  of  a  motion  for  a  new  trial,  it  may  be  con- 
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strued  that  the  defendant  appeals  from  the  judgment 
and  order  denying  the  new  trial,  if  the  words  of  the  notice 
will  in  any  manner  permit  such  an  inference.  {Van 
Ingenv.  Snyder,  24  Hun,  81).  Where  an  appeal  was 
taken  from  the  judgment  of  the  special  term  to  the 
"supreme  court"  instead  of  to  the  general  term,  the 
notice  of  appeal  was  held  to  be  good.  {People  v.  Tar- 
iell,  17  How.  Pr.  120).  A  failure  to  specify  the  court  to 
which  the  appeal  is  taken  is  not  important,  if  the  re- 
spondent is  not  misled  by  it,  and  he  waives  any  right  to 
object  to  it  by  putting  the  case  upon  the  calendar  of  the 
appellate  court.  {Mailer  of  Oates,  26  Hun,  179).  An 
interlocutory  judgment,  or  an  intermediate  order  cannot 
be  reviewed  upon  appeal  from  a  final  judgment  unless  it 
is  specified  in  the  notice  of  appeal;  and  where  the  notice 
of  appeal  does  not  specify,  and  gives  no  notice  of  the 
intention  to  review  an  interlocutory  judgment,  the  latter, 
as  to  all  points  covered  thereby,  is  to  be  taken  as  the  set- 
tled law  of  the  case  and  cannot  be  reviewed  upon  the 
appeal.  {Reese  v.  Smyth,  95  N.  Y.  6.45).  The  notice 
properly  should  be  signed  by  the  attorney,  but  if  it  is 
.signed  by  th'e  appellant  it  would  be  a  good  notice  if,  the 
name  of  the  attorney  was  signed  upon  the  back.  {Bur- 
rows V.  Norton,  5  T.  &  C.  97).  Where  the  notice  of 
appeal  is  signed  by  another  attorney  than  he  who  ap- 
peared for  the  party  before  the  judgment,  it  is  good. 
The  employment  of  the  first  attorney  is  ended  by  the 
entry  of  judgment,  and  the  appellant  may  employ 
another  attorney  to  take  an  appeal.  ( Weih  v  Milne,  10 
Civ.  Pro.  R.  27). 

Sec.  2.  What  may  by  appealed  from. 

Except  in  a  few  instances  where  the  statute  provides 
that  an  order  is  conclusive,  an  appeal  may  be  taken  from 
any  judgment  or  order  made  on  the  hearing  by  the  court 
or  judge.  This  section  refers  simply  to  the  formal  re- 
quirements that  are  necessary  before  the  appeal  can  be 
taken.  The  right  to  appeal,  so  far  as  it  is  controUed  by 
the  nature  of  the  determination  which  is  sought  to  be 
reviewed,  will  be  discussed  more  fully  in  considering  the 
appeals  which  may  be  taken  to  different  courts.     A 
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judgment  or  order  taken  by  default  cannot  be  appealed 
from.  The  remedy  is  by  a  motion  to  set  it  aside.  {Miller 
V.  Tyler,  58  N.  Y.  477).  One  cannot  appeal  from  an 
order  which  is  entered  by  his  consent  {People  v.  Jioches- 
ter  &  St.  L.  R.  B.  Co.,  15  Hun,  188);  nor  from  a  judg- 
ment entered  pursuant  to  a  referee's  report,  which  is 
made  upon  a  stipulation.  The  remedy  for  a  violation 
of  the  stipulation  is  by  a  motion  to  set  it  aside.  {Ett- 
linger  v.  Silberstein,  40  Super.  546).  A  decision  sustain- 
ing or  overruling  a  demurrer  is  not  appealable;  the  ap- 
peal can  only  be  taken  from  the  interlocutory  judgment 
which  is  entered  after  the  decision.  {Dick  v.  Living- 
ston, 41  Hun,  455).  Before  an  order  or  judgment  can 
be  appealed  from,  it  must  have  been  entered.  {Matter 
ofN.  Y.  C,  etc.,  B.  B.  Co.,  60  K  Y.  112). 

An  appeal  cannot  be  taken  from  an  order  made  by  a 
judge,  out  of  court,  until  it  is  entered  in  the  office  of  the 
proper  clerk.  Where  such  an  order  has  not  been  so  en- 
tered, or  the  papers,  upon  which  it  is  founded,  have  not 
been  filed  in  the  same  clerk's  office,  the  judge  who  made 
it,  or,  if  he  is  absent,  or  unable  or  disqualified  to  act,  a 
judge  of  the  court,  in  or  to  which  an  appeal  therefrom 
may  be  takeuj  must,  upon  the  application  of  a  party  or 
other  person,  entitled  to  take  such  an  appeal,  make  an 
order,  requiring  the  omission  to  be  supplied,  within  a 
specified  time  after  service  of  a  copy  of  the  order  made 
by  him.  Upon  proof,  by  affidavit,  that  a  copy  of  the 
latter  order  has  been  served,  and  that  the  omission  has 
not  been  supplied,  the  same  judge  may  make,  upon 
notice,  an  order  revoking  and  annulhng  the  original 
order.  The  provisions  of  section  thirteen  hundred  and 
two  apply  to  the  service  of  an  order,  or  a  notice,  as  pre- 
scribed in  this  section.     (Co.  Civ.  Proc.  §  1304). 

Sec.  3.  When  appeal  to  be  taken. 

An  appeal  in  all  cases  must  be  taken  within  the  time 
which  is  prescribed  for  each  kind  of  appeal  by  the  sec- 
tions of  the  Code  applicable  thereto.  Those  sections 
will  be  considered  when  the  subject  of  appeal  from  the 
separate  courts  is  under  consideration.     Neither  a  court 
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nor  a  judge  can  extend,  directly  or  indirectly,  the  time 
to  appeal,  after  it  has  expired.  (Co.  Civ.  Proc.  §  T§4; 
Clapp  V.  Hawley,  97  N.  Y.  610;  Whitney  v.  Townsend, 
Y  Hun,  233).  An  appeal  to  the  court  of  appeals  from 
a  final  judgment  must  be  taken  within  one  year  from 
the  entry  of  the  judgment  below;  except  as  to  that  ap- 
peal, the  time  to  appeal  from  every  other  order  or  adju- 
dication is  limited  only  by  the  service  of  the  notice  pre- 
scribed in  the  particular  section.  In  close  cases  unless 
the  notice  prescribed  by  the  Code  is  given,  the  time  to 
appeal  continues  without  limitation.  {Matter  of  N.  Y. 
C.  B.  R.  Co.,  60  N.  Y.  112).  A  judgment  is  not  com- 
plete so  as  to  be  appealed  from,  until  the  costs  are  taxed 
and  entered;  and  a  notice  of  the  entry  of  the  judgment 
served  before  that  time  does  not  operate  to  limit  the 
time  to  appeal.  {Thurber  v.  Chambers,  60  N.  Y.  29; 
Beinhauer  v.  Oleason,  44  Hun,  556).  The  party  who 
undertakes  to  serve  a  notice  of  the  entry  of  judgment 
so  as  to  limit  the  time  to  appeal  is  held  to  very  strict 
practice.  Any  omission  in  the  statutory  requirements 
of  the  notice  will  make  it  ineffectual  for  that  purpose. 
{Kelly  V.  Sheehan,  T6  N.  Y.  325).  If  the  office  and  post- 
ofHce  address  of  the  attorney  does  not  appear  upon  the 
notice  served,  it  is  not  sufficient  to  set  the  time  running. 
{Kilmer  v.  Hathorn,  78  N.  Y.  228).  But  it  is  not  neces- 
sary, however,  that  the  address  should  appear  more 
than  once  upon  the  paper.  If  it  appears  anywhere  on 
the  paper  served,  or  if  it  is  endorsed  on  the  back  of  the 
paper  or  the  notice,  it  is  a  sufficient  compliance  with  the 
rule.  {People  v.  Keator,  101  N.  Y.  610;  Harnett  v.  Wes- 
cott,  16  N.  Y.  S.  Eep.  810).  So  if  the  notice  omits  to 
state  the  clerk's  office  in  which  the  judgment  is  entered, 
it  is  not  sufficient  to  set  the  time  running  so  as  to  limit 
the  time  to  appeal.  ( Valton  v.  N.  L.  F.  L.  Assur.  Soc. 
19  How.  Pr.  515).  A  notice  must  come  from  the  prevail- 
ing party^  no  other  person  can  serve  a  notice  and  set 
the  time  running.  {Kilmer  v.  Hathorn,  78  N.  Y.  228) 
Although  the  appeal  is  by  one  defendant  from  the  part 
of  a  judgment  determining  his  rights  as  against  a  co- 
defendant,  the  service  of  notice  of  the  entry  of  judgment 
and  the  copy,  by  the  plaintiff,  sets  the  time  running  so 
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as  to  limit  his  time  to  appeal.  {Morrison  v.  Morrison,  16 
Hun,  507).  If  the  judgment  is  amended  after  notice,  a 
new  notice  must  be  served  {Smith  v.  Evans,  1  Abb.  N.. 
C.  396);  but  a  new  notice  need  not  be  served  unless  the- 
judgment  is  actually  modified  ;  the  fact  that  an  order 
is  made  allowing  the  modification,  does  not  require  the- 
service  of  a  new  notice  to  limit  the  time  to  appeal,  unless- 
the  modification  is  actually  made.  {Wetsori  v.  Palmer,. 
75  N.  Y.  250).  A  service  of  a  copy  of  a  judgment  and 
notice  of  its  entry  upon  attorneys  who  are  not  attorneys^ 
of  record,  but  who  have  had  exclusive  management  of 
the  case  for  the  appellant,  and  who  admit  service  in  the- 
name  of  the  attorney  of  record,  is  sufficient  to  limit  the 
time  to  appeal.  {Chase  v.  Bibbins,  Tl  N.  Y.  592).  A 
modification  after  the  time  to  appeal  has  expired  does- 
not  revive  the  right.  {Matter  of  Beckwith,  8T  N.  Y. 
503).  A  notice  served  by  mail  limits  the  time  to  appeal,, 
although  it  is  never  received.  {Miller  v.  Shall,  67  Barb. 
446).  Where  service  of  the  notice  is  made  by  mail,  the 
party  upon  whom  it  is  served  has  double  the  time  to 
serve  his  notice  of  appeal ;  but  the  time  runs  from  the 
date  of  mailing  and  not  from  the  date  of  the  receipt  of 
the  notice.  (Vol.  1,  §  227).  Where  a  party  entitled  to 
appeal  dies  before  the  expiration  of  the  time  within 
which  the  appeal  may  be  taken,  the  court  may  allow  the 
appeal  to  be  taken  by  the  heir,  devisee  or  personal  rep- 
resentative of  the  decedent,  at  any  time  within  four 
months  after  his  death.  (Co.  Civ.  Proc.  §  785).  An  ap- 
peal may  be  taken  by  consent,  after  the  time  has 
expired.  {Jacobs  v.  Morange,  1  Daly,  528).  The  time 
to  appeal  is  not  extended  by  procuring  an  extension  of 
time  to  serve  a  case  {Durant  v.  Abendroth,  53  Super.  15); 
nor  does  a  motion  to  set  aside  the  judgment  operate  to 
extend  the  time  to  appeal  from  it.  {Bishop  v.  Empire 
Transp.  Co.,  37  Super.  17).  The  right  to  object  that  the 
appeal  was  not  taken  in  time  is  waived  by  an  appearance 
at  the  general  term  and  submitting  points  upon  the  merits 
{Pickersgill  v.  Bead,  7  Hun,  636);  or  by  admitting  service 
of  a  notice  of  argument  for  the  appeal  and  moving  to 
dismiss  it  upon  another  ground.  {Stvbbs  v.  Stubbs,  11 
Wkly.  Dig.  243,  244). 
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Sec.  4.  Service  of  notice  of  appeal. 

The  notice  of  appeal  must  be  served  upon  the  attorney 
for  the  adverse  party  in  the  manner  prescribed  for  the- 
service  of  papers  (See  Vol.  1,  221,  et  seq);  and  upon  the- 
clerk  with  whom  the  judgment  or  order  appealed  from 
is  entered,  by  filing  it  in  his  office.  (Co.  Civ.  Proc.  § 
1300).  An  appeal  is  not  complete  until  service  has  been 
made  both  upon  the  attorney  and  upon  the  clerk.  ( Wes- 
cott  V.  Piatt,  1  Code  Rep.  100).  The  notice  must  be  ac- 
tually in  the  hands  of  the  clerk  on  the  last  day.  Service 
on  him  by  mail  on  that  day  is  not  good  unless  he  actu- 
ally receives  it.  {Morris  v.  Morange,  17  Abb.  Pr.  86). 
Every  party  who  has  an  interest  in  sustaining  the  judg- 
ment  is  an  adverse  party,  and  entitled  to  notice  of  appeal,, 
whether  he  be  a  plaintiff  or  defendant.  {Hiscock  v. 
Phelps,  2  Lans.  106).  The  notice  of  appeal  must  be- 
served  on  the  attorney  of  record  of  the  adverse  party. 
{Tripp  V.  De  Bow,  5  How.  Pr.  114). 

If  the  attorney  for  the  adverse  party  is  dead;  or  if  he 
has  been  removed,  and  notice  of  the  removal  has  beea 
served  upon  the  appellant's  attorney,  and  another  attor- 
ney has  not  been  substituted  in  his  place;  or  if,  for  any 
reason,  service  of  a  notice  of  appeal,  upon  the  proper 
attorney  for  the  adverse  party,  cannot,  with  due  dili- 
gence, be  made  within  the  state,  the  notice  of  appeal 
may  be  served  upon  the  respondent,  in  the  manner  pre- 
scribed by  law  for  serving  it  upon  an  attorney.  If  per- 
sonal service  upon  the  respondent  cannot,  with  due  dili- 
gence, be  so  made  within  the  state,  the  notice  of  appeal 
may  be  served  upon  him,  and  notice  of  the  subsequent 
proceedings  may  be  given  to  him,  as  directed  by  a  judge- 
of  the  court,  in  or  to  which  the  appeal  is  taken.  (Co, 
Civ.  Proc.  §  1302). 

Sec.  5.  Amendment  of  defects  in  taking'  appeal. 

Where  the  appellant,  seasonably  and  in  good  faith, 
serves  the  notice  of  appeal,  either  upon  the  clerk  or 
upon  the  adverse  party,  or  his  attorney,  but  omits, 
through  mistake,  inadvertence,  or  excusable  neglect,  to 
serve  it  upon  the  other,  or  to  do  any  other  act,  necessary 
to  perfect  the  appeal,  or  to  stay  the  execution  of  the 
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judgment  or  order  appealed  from;  the  court,  in  or  to 
which  the  appeal  is  taken,  upon  proof,  by  affidavit,  of 
the  facts,  may,  in  its  discretioo,  permit  the  omission  to 
be  supplied,  or  an  amendment  to  be  made,  upon  such 
terms  as  justice  requires.     (Co.  Civ.  Proc.  §  1303). 

Under  the  Code  of  Procedure  an  appeal  was  a  nullity 
unless  the  notice  of  appeal  was  actually  served  upon 
both  attorney  and  clerk  before  the  time  to  appeal  had 
expired  {Morris  v.  Morange,  17  Abb.  Pr.  86);  and  unless 
it  was  so  served,  the  court  had  no  jurisdiction  to  permit 
an  amendment.  Under  the  section  of  the  Code  of  Civil 
Procedure  which  was  just  cited,  the  court  has  power  to 
allow  defective  service  of  the  notice  of  appeal  to  be  com- 
pleted, if  actual  service  has  been  properly  made  either  on 
the  clerk,  or  on  the  attorney,  but  not  where  service  was 
made  upon  neither.  {Durant  v.  AhendrotJi,  8  Civ.  Pro. 
R.  87;  Clajlin  v.  Dubois,  15  IST.  Y.  S.  Rep.  963).  The 
power  conferred  is  to  supply  such  omissions  or  grant 
such  amendments  as  may  be  necessary  to  perfect  the 
appeal,  that  is,  the  appeal  already  taken,  and  not  to  per- 
fect another  and  different  appeal  or  transform  the  appeal 
actually  taken  into  an  appeal  for  another  purpose. 
{Tfiornev.  Roods,  47  Hun,  433).  In  pursuance  of  this 
power  the  court  has  authority  to  permit  the  notice  of  ap- 
peal to  be  amended  so  as  to  supply  defects  which  do  not 
change  its  character  (i^ry  v.  Bennett,  2  Bosw.  684);  but 
not  so  as  to  insert  in  it  an  appeal  from  an  order  or  judg- 
ment not  mentioned  in  it;  as  where  an  appeal  has  been 
taken  from  an  order  denying  a  new  trial,  the  court  can- 
not, after  the  time  has  expired,  allow  the  notice  of  ap- 
peal to  be  amended  so  as  to  include  an  appeal  from  the 
judgment.  {Lavalle  v.  Slcelly,  90  N.  Y.  546).  The  court 
may  allow  the  stipulation  for  final  judgment  to  be  added 
to  an  appeal  to  the  court  of  appeals  from  an  order  grant- 
ing a  new  trial  where  it  was  omitted  by  mistake.  {Mott 
V.  Lansing,  5  Lans,  516;  aff'd  90  N.  Y.  648).  It  may 
allow  an  undertaking  to  be  served  where  it  is  necessary  to 
perfect  the  appeal  {Arch.  IronWks.v.  City  of  BrooJdyn, 
85  F  Y.  652);  or  it  may  allow  any  other  errors  or  omis- 
sions to  be  supplied  which  are  necessary  to  perfect  the 
appeal.     {Cotes  v.  Carroll,  28  How.  Pr.  486).     The  court, 
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after  the  appeal  is  taken  may  allow  exceptions  to  the  de- 
cision to  be  filed  nunc  pro  tunc.  {Douglass  v  Douglas,  7 
Hun,  272).  But  it  will  not  allow  amendments  to  be  made 
where  great  laches  or  inexcusable  neglect  is  shown.  Sec- 
tion thirteen  hundred  and  three  does  not  apply  to  ap- 
peals from  the  justice's  court  to  the  county  court.  {Mc- 
Kinstry  v.  8a7iler,  17  Hun,  136).  The  power  to  amend 
such  appeals  is  given  by  section  three  thousand  and 
forty-nine  of  the  Code,  which  is  substantially  the  same 
as  the  power  given  in  case  of  appeals  in  courts  of  record, 
except  that  it  is  given  only  to  the  appellate  court.  That 
section  has  received  the  same  construction  as  thirteen 
hundred  and  three.     {Thorn  v.  Hoods,  47  Hun,  433). 

ARTICLE  III. 

SECURITY  ON  APPEAL. 

SECTION. 

1.  When  security  required. 

2.  When  court  may  limit  or  dispense  with  security. 

3.  Undertaking  to  perfect  appeal. 

4.  Undertaking  to  stay  proceedings. 

5.  New  undertaking. 

6.  Effect  of  undertaking. 

7.  Action  on  the  undertaking. 

Sec.  1.  When  security  required. 

In  appeals  to  the  court  of  appeals,  and  in  appeals  taken 
to  the  supreme  court  from  a  final  judgment  rendered  by 
an  inferior  court,  security  must  be  given  to  perfect  the  ap- 
peal. (Co.  Civ.  Proc.  §§  1326,  1341).  Where  the  appeal 
is  to  the  court  of  appeals  from  an  order,  security  must 
be  given  to  perfect  the  appeal  in  the  same  manner  as  it 
is  where  the  appeal  is  taken  from  a  final  judgment. 
(Cowdin  V.  Teal,  67  N.  Y.  581).  When  security  is  re- 
quired to  perfect  the  appeal,  it  is  a  nullity  unless  the 
security  is  given,  and  the  court  cannot  dispense  with  it. 
(Arch.  Iron  Wks.  v.  City  of  Brooklyn.,  85  N.  Y.  652). 
Upon  an  appeal  to  the  court  of  appeals,  if  no  undertaking 
is  given  to  perfect  it,  there  is  no  appeal  pending  and  the 
court  cannot  make  an  order  dismissing  it  upon  motion. 
{B.  &  B.  Mfg.  Co.  V.  Thayer,  82  N.  Y.  610).  If  the 
83 
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sureties  upon  the  undertaking  to  perfect  the  appeal  fail- 
to  justify,  and  a  new  undertaking  is  given  before  the 
time  to  appeal  expires,  it  is  effectual  and  the  appeal  is 
perfected.  {Blake  v.  Lyon  &  F.  Mfg.  Co.,  75  N.  Y.. 
611). 

Upon  an  appeal,  taken  by  the  people  of  the  state,  or 
by  a  state  officer,  or  board  of  state  officers,  the  service  of 
the  notice  of  appeal  perfects  the  appeal,  and  stay^  the 
execution  of  the  judgment  or  order  appealed  from,  with- 
out an  undertaking  or  other  security.  (Co.  Civ.  Proc 
§  1313). 

An  undertaking  is  required  in  all  cases  to  stay  pro- 
ceedings on  the  judgment.  Upon  an  appeal  taken  by  a 
domestic  municipal  corporation  the  service  of  the  notice 
of  appeal  perfects  the  appeal  and  stays  the  execution  of 
the  judgment  or  order  appealed  from,  without  an  under- 
taking or  other  security  ;  except  that  where  an  appeal 
is  taken  to  the  court  of  appeals  or  to  the  supreme  court 
from  an  inferior  court,  or  to  the  general  term  of  the 
supreme  court,  or  of  a  superior  city  court,  the  court  in 
or  from  which  the  appeal  is  taken,  may,  in  its  discretion, 
require  security  to  be  given.  (Co.  Civ.  Proc.  §  1314), 
The  application  provided  for  in  the  section  last  cited, 
must  be  upon  notice  to  the  respondent. 

An  undertaking,  which  the  appellant  is  required,  by 
this  chapter,  to  give,  or  any  other  act  which  he  is  sO' 
required  to  do,  for  the  security  of  the  respondent,  may 
be  waived  by  the  written  consent  of  the  respondent. 
(Co.  Civ.  Proc.  §  1305). 

Sec.  2.  When  court  may  limit  or  dispense  'Viit'b  security. 

Where  an  appeal  is  taken  to  the  court  of  appeals,  or 
to  the  general  term  of  any  court  from  an  order  or  judg- 
ment of  the  same  court,  the  court  in  or  from  which  the 
appeal  is  taken  ;  or,  where  an  appeal  is  taken  to  the 
supreme  court  from  an  inferior  court,  or  from  a  final 
determination  in  a  special  proceeding,  the  court,  to 
which  the  appeal  is  taken ;  may,  in  its  discretion,  make 
an  order,  upon  notice  to  the  respondent,  dispensing  with 
or  limiting  the  security,  required  to  stay  the  execution 
of  the  judgment  or  order  appealed  from,  as  follows : 
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1.  Where  the  appellant  is  an  executor,  administrator, 
trustee,  or  other  person  acting  in  another's  right,  the 
security  may  be  dispensed  with  or  limited  in  the  discre- 
tion of  the  court. 

2.  The  aggregate  sum,  in  which  one  or  more  under- 
takings are  required  to  be  given,  may  be  limited  to  not 
less  than  fifty  thousand  dollars,  where  it  would  other- 
wise exceed  that  sum.     (Co.  Civ.  Proc.  §  1312). 

An  application  for  an  order  dispensing  with,  or  limit- 
ing the  security  required  to  stay  execution  on  appeal  to 
the  court  of  appeals  , cannot  be  made  to  that  court,  but 
should  be  made  to  the  court  in  or  from  which  the  appeal 
is  taken.  The  only  case  where  the  application  may  be 
made  to  the  court  to  which  the  appeal  is  taken  (except 
where  the  appeal  is  in  the  same  court  which  rendered 
the  judgment  or  made  the  order  appealed  from)  are  those 
where  the  appeal  is  to  the  supreme  court  from  an  inferior 
court  or  to  the  general  term  of  the  supreme  court,  or  of 
a  superior  city  court  in  a  special  proceeding.  (Hills  v. 
PeeksUll  Sav.  Bk.,  95  N.  Y.  675).  Where  the  applica- 
tion is  made  by  an  executor  or  administrator,  the  state- 
ment that  there  is  want  of  assets  is  a  good  reason  to  limit 
the  security.  {Mills  v.  Forbes,  12  How.  Pr.  466).  The 
court  can  dispense  with  or  limit  only  the  security  which 
is  required  to  stay  proceedings;  it  cannot  dispense  with 
that  which  is  necessary  to  perfect  the  appeal.  {Arch.  Iron 
Wks.  V.  City  of  BrooJclyn,  85  N.  Y.  652). 

Sec.  3.  Undertaking  to  perfect  appeal. 

To  render  a  notice  of  appeal,  to  the  com.,  of  appeals, 
effectual,  for  any  purpose,  except  in  a  case  where  it  is 
specially  prescribed  by  law,  that  security  is  not  neces- 
sary, to  perfect  the  appeal,  the  appellant  must  give  a 
written  undertaking,  to  the  effect,  that  he  will  pay  all 
costs  and  damages,  which  may  be  awarded  against  him 
on  the  appeal,  not  exceeding  five  hundred  dollars.  The 
appeal  is  perfected,  when  such  an  undertaking  is  given 
and  a  copy  thereof,  with  notice  of  the  filing  thereof,  is 
served,  as  prescribed  in  this  title.  (Co.  Civ.  Proc.  § 
1326). 

The  same  undertaking  is  required  upon  an  appeal  to 
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the  supreme  court  from  a  final  judgment  rendered  in  an 
inferior  court.  (Co.  Civ.  Proc.  1341).  Although  several 
bills  of  costs  have  been  given  in  one  proceeding  to  sev- 
eral defendants,  one  undertaking  is  sufiicient.  ( Weaver 
V.  Ely,  1  Law  Bull.  83).  For  the  requisites  of  the  un- 
dertaking to  perfect  the  appeal,  reference  is  made  to  sec- 
tion four,  infra.  An  undertaking  to  pay  damages,  but 
not  costs,  is  not  sufficient.  {Langley  v.  Warner., 
1  N".  Y.  606).  The  damages  which  are  mentioned 
in  the  undertaking  to  perfect  the  appeal  are  the  damages 
the  court  may  award  for  delay.  [Post  v.  Dor  emus.,  60  N. 
Y.  371).  The  undertaking  to  perfect  the  appeal  need  not 
be  served  with  the  notice,  but  where  it  is  required,  the 
appeal  is  a  nullity  until  it  is  served.  (Raymond  v.  Rich- 
mond., 76  N.  Y.  106).  Where  the  appeal  has  been  per- 
fected by  the  service  of  a  notice  of  appeal,  and  under- 
taking, the  jurisdiction  of  the  appellate  court  attaches, 
and  that  of  the  court  below,  except  as  preserved  by 
statute,  is  at  an  end.  {Parks  v.  Murray,  15  N.  Y.  S. 
Eep.  199). 

Sec.  4.  Undertaking  to  stay  proceedings. 

Sub-division  1. — General  Reqihrements. 
Each  undertaking,  given  as  prescribed  in  this  article, 
must  be  executed  by  at  least  two  sureties,  and  must 
specify  the  residence  of  each  surety  therein.  A  copy 
thereof,  with  a  notice  showing  where  it  is  filed,  must  be 
served  on  the  attorney  for  the  adverse  party,  with  the 
notice  of  appeal,  or  before  the  expiration  of  the  time  to 
appeal.  (Co.  Civ.  Proc.  §  1334).  The  appellant  cannot 
be  one  of  the  sureties  upon  the  bond.  {Nichols  v.  Mac- 
Lean,  98  N.  Y.  458).  Chapter  four  hundred  and  one  of 
the  Laws  of  1885,  providing  for  the  giving  of  bonds  by 
fidelity  and  guarantee  companies,  does  not  repeal  section 
thirteen  hundred  and  thirty-four,  and  is  not  consistent 
with  it.  That  applies  only  to  bonds  or  undertakings 
which  are  to  be  accepted  or  approved  by  a  head  of  a  de- 
partment, surrogate,  judge,  sheriff,  district  attorney  or 
other  officer,  and  it  merely  authorizes  any  officer  who  is 
required  to  approve  such  bond  or  undertaking,  to  accept 
or  approve  the  same  in  his  discretion,  when  its  condi- 
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tions  are  guaranteed  by  a  duly  incorporated  guarantee 
company.  It  does  not  do  away  with  the  requirements  of 
the  Code  as  to  bonds  upon  appeal.  (Id).  For  general 
requirements  of  undertakings,  see  Yol.  1,  p.  229, 
et  seq.  A  bond  given  upon  appeal  must  substantially 
comply  with  the  statute.  (Langley  v.  Warner, 
1  N.  Y.  606).  But  although  the  undertaking  may  not 
be  in  the  form  required  by  law,  if  it  is  treated  as  suffi- 
cient, and  is  accepted,  and  the  proceedings  in  the  action 
are  stayed  upon  faith  of  it,  though  it  is  invalid  as  to 
statutory  obligation,  it  will  be  good  as  a  common  law- 
obligation,  and  the  stay  is  a  sufficient  consideration  to 
admit  of  its  enforcement.  {Goodwin  v.  Bunzl,  102  N.Y. 
224).  If  the  respondent  refuses  to  accept  the  bond  and 
proceeds  to  enter  the  judgment,  he  cannot  maintain  an  ac- 
tion upon  it.  {Hemmingway  v.  Poucher,  98  N.  Y.  281). 
If  the  bond  is  given  for  more  than  the  statute  requires, 
it  is  void  to  the  excess,  unless  a  good  consideration  ex- 
ists for  it,  which  may  be  shown  by  testimony  aliunde. 
{Post  V.  Doremus,  60  N".  Y.  371).  A  recital  that  the  de- 
fendant intends  to  appeal  does  not  avoid  the  bond  which 
is  given,  although  it  is  executed  before  the  appeal  is  actu- 
ally taken.  {Forrest  v.  Havens,  38  K.  Y.  469).  The 
judgment  appealed  from  should  be  recited  in  the  under- 
taking so  it  will  appear  whether  or  not  the  justification 
of  the  sureties  is  sufficient.  {Fay  v.  Lynch,  5  Law  Bull. 
57).  If  the  judgment  is  described  in  the  undertaking 
incorrectly,  so  that  the  undertaking  refers  to  another 
judgment  than  the  one  entered,  no  stay  is  effected  by  it, 
and  the  respondent  may  enter  his  judgment,  and  he  need 
not  move  to  vacate  the  undertaking  {DinTcel  v.  Wehle, 
61  How.  Pr.  159);  but  if  the  description  of  the  judgment 
in  the  undertaking  is  simply  defective,  the  undertaking 
is  good  until  it  is  set  aside.  {Parfitt  v.  Warner,  13  Abb. 
Pr.  471).  In  an  action  on  the  undertaking,  the  sureties 
are  estopped  by  a  recital  in  it  of  the  amount  of  the  judg- 
ment. {Eill  V.  BurTte,  62  N.  Y.  111).  If  the  amount  in 
which  security  shall  be  given  is  fixed  by  stipulation  of 
the  parties,  the  court  cannot  reduce  it.  {Jesup  v.  Car- 
negie, 45  Super.  310).  The  manner  of  execution  of  a 
bond  by  the  corporation  of  the  city  of  New  York,  when 
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it  ia  required,  is  fixed  by  section  two  hundred  and  forty- 
eight  of  the  consolidation  act.  (Laws  of  1882,  chapter 
410). 

An  undertaking,  given  as  prescribed  in  this  chapter, 
must  be  filed  with  the  clerk,  with  whom  the  judgment 
or  order  appealed  from  is  entered.  (Co.  Civ.  Proc. 
§1307). 

It  is  not  necessary  that  the  undertaking  should  be 
approved ;  but  the  attorney  for  the  respondent  may, 
■within  ten  days  after  the  service  of  a  copy  of  the  under- 
taking, with  notice  of  the  filing  thereof,  serve  upon  the 
attorney  for  the  appellant,  a  written  notice  that  he 
excepts  to  the  sufficiency  of  the  sureties.  Within  ten 
days  thereafter,  the  sureties,  or  other  sureties  in  a  new 
undertaking  to  the  same  effect  must  justify  before  a 
judge  of  the  court  below,  or  a  county  judge.  At  least 
five  days  notice  of  the  justification  must  be  given  ;  in 
every  other  respect  the  provisions  of  sections  five  hundred 
and  seventy-eight,  five  hundred  and  seventy-nine  and 
five  hundred  and  eighty  of  the  Code  apply  to  the  justifi- 
cation. If  the  judge  finds  the  sureties  sufficient  he  must 
indorse  his  allowance  of  them  upon  the  undertaking,  or 
a  copy  thereof ;  and  a  notice  of  the  allowance  must  be 
served  upon  the  attorney  for  the  acceptant.  The  effect 
of  a  failure  so  to  justify,  and  procure  an  allowance,  is 
the  same  as  if  the  undertaking  had  not  been  given.  (Co. 
Civ.  Proc.  §  1335). 

If  the  sureties  fail  to  justify,  the  undertaking  is  not 
effected  for  any  purpose  {Kelsey  v.  Campbell,  38  Barb. 
238);  but  if  the  exceptions  are  withdrawn,  or  if  the 
undertaking  is  permitted  to  operate  as  a  stay,  the  sure- 
ties are  liable  although  they  do  not  justify.  {Goodwin 
V.  Bunzl,  102  N.  Y.  224  ;  Manning  v.  Gould,  47  Super. 
38T).  If  the  sureties  do  not  justify,  or  if  upon  their 
justification  they  are  rejected,  the  appellant  must  file  a 
new  undertaking,  and  if  time  is  allovs^ed  to  him  for  that 
purpose,  he  must  procure  a  justification  of  the  new  sure- 
ties within  the  time  allowed,  although  they  are  not 
excepted  to.  {Chamberlain  v.  Dempsey,  13  Abb.  Pr. 
421). 
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SUB-Divisiojsr  2. — Undertaking  on  Judgment  for  the 
Eecovery  of  Money  Only. 

If  the  appeal  is  taken  from  a  judgment  for  a  sum  of 
money,  or  from  a  judgment  or  order,  directing  the  pay- 
ment of  a  sum  of  money,  it  does  not  stay  the  execution 
of  the  judgment  or  order,  until  the  appellant  gives  a 
written  undertaking,  to  the  effect,  that  if  the  judgment 
or  order  appealed  from,  or  any  part  thereof,  is  affirmed, 
or  the  appeal  is  dismissed,  he  will  pay  the  sum  recovered, 
or  directed  to  be  paid,  by  the  judgment  or  order,  or  the 
part  thereof,  as  to  which  it  is  affirmed.  But  where  the 
judgment  or  order  directs  the  payment  of  money  in  fixed 
instalments,  the  undertaking  must  be  to  the  effect,  that 
the  appellant  will  pay  each  instalment,  which  becomes 
payable,  pending  the  appeal,  or  the  part  thereof  as  to 
which  the  judgment  or  order  is  affirmed,  not  exceeding 
a,  sum  specified  in  the  undertaking,  which  must  be  fixed 
by  a  judge  of  the  court  below.  The  court  below  may,  at 
any  time  afterwards,  upon  satisfactory  proof,  by  affidavit, 
that  the  sum  so  fixed  is  insufficient  in  amount,  make  an 
order,  requiring  the  appellant  to  give  a  further  under- 
taking, to  the  same  effect, '  in  a  sum  and  within  a  time, 
specified  in  the  order.  A  failure  to  comply  with  such  an 
order  has  the  same  effect,  as  if  no  undertaking  had  been 
given,  as  prescribed  in  this  section.  (Co.  Civ.  Proc.  § 
1327). 

A  judgment  directing  the  payment  of  money  out  of  a 
fund  is  not  within  this  section  {Curtis  v.  Leavitt,  1  Abb. 
Pr.  274);  neither  is  a  judgment  directing  the  payment  of 
a.  sum  to  be  made  out  of  the  sale  of  land  {Chamberlain 
V.  Applegate,  2  Hun,  510);  but  in  such  a  case,  an  under- 
taking on  a  judgment  for  the  recovery  of  money  is  valid 
for  the  satisfaction  of  the  judgment,  although  not  for 
the  deficiency  arising  from  insufficiency  of  the  sum  re- 
alized on  the  sale.  (Id).  An  undertaking  under  this  sec- 
tion is  not  the  proi)er  one  to  stay  proceedings  upon  a 
judgment  for  foreclosure  and  sale  and  for  the  deficiency. 
{Grow  V.  GarlocJc,  29  Hun,  598).  If  the  respondents  have 
joint  interests,  one  undertaking  is  sufficient  to  stay  the 
proceedings;  if,  however,  their  interests  are  distinct  and 
separate,  there  should  be  separate  and  distinct  obliga- 
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tious  given  to  eacli.  ( Thompson  v.  Ellsworth,  1  Barb, 
Ch.  624).  Where  two  or  more  undertakings  are  required 
to  be  given,  as  prescribed  in  this  title,  they  may  be  con- 
tained in  the  same  instrument,  or  in  different  instru- 
ments, at  the  option  of  the  appellant.  (Co.  Civ.  Proc. 
§  1334).  Where  one  defendant  appeals  from  the  judg- 
ment and  gives  an  undertaking,  that  does  not  stay  the 
proceedings  against  the  other  defendant  for  a  judgment 
against  him  separately.  {Quintan  v.  Russell,  Al  Super. 
212).  If  there  are  two  appellants,  and  the  judgment  is 
reversed  as  to  one  and  affirmed  as  to  the  other,  the  sure- 
ties are  liable  upon  the  undertaking.  {Seacard  v.  Morgan, 
4  Abb.  Ct.  Appls.  Dec.  172).  An  undertaking  is  not 
sufficient  under  this  section  to  stay  the  execution  if  it 
provides  that  the  judgment  appealed  from,  or  any  part 
thereof  is  affirmed,  or  the  appeal  dismissed  the  appellant 
will  pay  the  sum  recovered  or  directed  to  be  paid  by 
affirmance  or  the  part  thereof  as  to  which  it  is  affirmed. 
The  undertaking  should  provide  for  the  payment  of  the 
judgment  appealed  from.  {Hotlister  v.  McNeill,  31 
Hun,  629). 

Sub -DIVISION   3. — Undertaking   on   Judgment   Aptek 
Delivery  of  Property. 

If  the  appeal  is  taken  from  a  judgment  or  order,  di- 
recting the  assignment  or  delivery  of  a  document,  or 
of  personal  property,  it  does  not  stay  the  execution  of 
the  judgment  or  order,  until  the  thing  directed  to  be  as- 
signed or  delivered,  is  brought  into  the  court  below,  or 
placed  in  the  custody  of  an  officer  or  receiver,  designated 
by  that  court;  or  the  appellant  gives  a  written  under- 
taking as  prescribed  in  the  next  section.  (Co.  Civ.  Proc. 
§  1328). 

Sub-division  4. — Undertaking  on  Judgment  Aeteb 
Recovery  of  Chattels. 

If  the  appeal  is  taken  from  a  judgment  for  the  recov- 
ery of  a  chattel,  it  does  not  stay  the  execution  of  the 
judgment,  until  the  appellant  gives  a  written  undertak- 
ing, in  a  sum  fixed  by  the  court  below,  or  a  judge  thereof, 
to  the  effect,  that  the  appellant  will  obey  the  direction  of 
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the  appellate  court,  upon  the  appeal.     (Co.  Civ.  Proc, 
§  1329). 

It  is  the  duty  of  the  judge  to  whom  the  application  is 
made,  to  fix  the  amount  of  the  undertaking  to  be  given 
under  this  section.  {Montefeiore  v.  Favilla,  63  How.  Pr. 
386).  The  approval  of  the  undertaking  by  the  judge  in 
a  given  amount,  is  a  sufficient  fixing  of  the  sum  for 
which  it  should  be  given  under  this  section.  {Dunseith 
V.  LinTce,  10  Daly,  363). 

Sub-division  5. — Undertaking  on  Judgment  Direct- 
ing A  Conveyance. 

If  the  appeal  is  taken  from  a  judgment  or  order,  di- 
recting the  execution  of  a  conveyance  or  other  instru- 
ment, it  does  not  stay  the  execution  of  the  judgment  or 
order,  until  the  instrument  is  executed,  and  deposited 
with  the  clerk,  with  whom  the  judgment  or  order  is  en- 
tered, to  abide  the  direction  of  the  appellate  court.  (Co, 
Civ.  Proc.  §  1330). 

This  section  applies  only  to  appeals  from  final  judg- 
ments and  does  not  apply  to  an  appeal  from  an  interlo- 
cutory judgment.  {Hallon  v.  McFadden,  16  N".  Y.  S, 
Rep.  944).  Where  in  an  action  for  divorce,  the  judg- 
ment requires  the  defendant  to  pay  a  certain  amount  of 
alimony,  and  to  give  a  mortgage  to  secure  future  pay- 
ments, it  is  necessary  for  him  upon  appeal  from  judg- 
ment to  give  the  mortgage  as  provided  for  by  this  sec- 
tion, to  procure  a  stay.  {OalusJia  v.  Oulusha,  13  N.  Y. 
S  Rep.  35).  Where  the  defendant,  upon  appealing  from 
a  judgment  against  him  in  an  action  to  redeem  from  a 
mortgage,  is  required  to  file  with  the  clerk  a  discharge 
of  the  mortgage  to  be  delivered  to  the  plaintiff  in  case 
of  the  affirmance,  the  plaintiff  should  be  required  to  pay 
into  court  the  sum  tendered  for  the  ultimate  security  of 
the  defendant.    {Simson  v.  ChadwicJc,  20  Wkly.  Dig.  35). 

Sub-division  6. — Undertaking  on  Judgment  for  the 
Possession  of  Real  Property. 
If  the  appeal  is  taken  from  a  judgment,  which  entitles 
the  respondent  to  the  immediate  possession  of  real  prop- 
84 
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erty,  or  from  a  judgment  or  order,  directing  the  sale  or 
the  dehvery  of  possession  of  real  property,  it  does  not 
stay  the  execution  of  the  judgment  or  order,  until  the 
appellant  gives  a  written  undertaking,  to  the  effect  that 
he  will  not,  while  in  possession  of  the  property,  commit, 
or  suffer  to  be  committed,  any  waste  thereon;  and  that, 
if  the  judgment  or  order  is  affirmed,  or  the  appeal  is  dis- 
missed, he  will  pay  the  value  of  the  use  and  occupation 
of  the  property,  or  the  part  thereof,  as  to  which  the 
judgment  or  order  is  affirmed,  from  the  time  of  taking 
the  appeal,  until  the  delivery  of  the  possession  thereof, 
pursuant  to  the  judgment  or  order,  not  exceeding  a 
specified  sum,  fixed  by  a  judge  of  the  court  below.  But 
if  the  judgment  directs  a  foreclosure  and  sale  of  real 
property  mortgaged,  an  undertaking  is  sufficient  to  stay 
the  execution  of  the  judgment,  which  is  to  the  effect  that 
if  the  judgment  is  affirmed,  or  the  appeal  is  dismissed, 
the  appellant  will  pay  any  deficiency  which  may  occur 
upon  the  sale,  in  discharging  the  sum  to  pay  which  the 
.sale  is  directed,  with  interest,  and  the  costs,  and  all  ex- 
penses chai'geable  against  the  proceeds  of  the  sale,  not 
exceeding  a  specified  sum,  fixed  by  a  judge  of  the  court 
below.     (Co.  Civ.  Proc.  §  1331). 

As  this  section  was  amended  in  1879,  the  effect  of  it 
was  give  to  the  appellant  from  a  judgment  directing  a 
sale  of  mortgaged  premises,  his  election,  to  give  the  un- 
dertaking prescribed  therein,  the  condition  of  which  is 
to  pay  any  deficiency;  or  to  give  one  under  the  first 
clause  of  the  section,  conditioned  against  waste,  and  to 
pay  for  use  and  occupation.  Before  the  amendment  of 
1879,  he  was  required  to  do  both,  but  from  that  burden 
he  is  now  relieved.  The  amendment  evidently  was 
adopted  upon  the  idea  that  if  the  plaintiff  is  secured 
against  any  deficiency  there  is  no  occasion  for  indemni- 
fying him  against  waste  or  loss  of  the  value  of  the  use; 
and  on  the  other  hand,  if  the  consequences  of  waste  and 
the  value  of  use  are  made  up  to  the  plaintiff,  the  appel- 
lant shall  not  be  required  to  make  good  any  deficiency. 
The  section  does  not  contemplate  two  distinct  classes  of 
cases  and  providing  a  separate  undertaking  for  each. 
{Grow  V.  Oarlock,  29  Hun,  598). 


general  pkovisions  eelating  to  appeals.     667 

Sub-division  7. — Undertaking  on  Appeal  prom  Judg- 
ment OP  Affirmance. 

Where  the  judgment  or  order,  from  which  an  appeal 
is  taken  to  the  court  of  appeals,  affirms  a  judgment  or 
order,  to  the  effect  specified  in  either  of  the  last  five  sec- 
tions, the  undertaking  must  be  the  same,  as  if  the  judg- 
ment or  order,  from  which  the  appeal  is  so  taken,  was 
to  the  same  effect,  as  the  judgment  or  order  so  affirmed. 
<Co.  Civ.  Proc.  §  1332). 

This  section  does  not  declare  the  effect  of  the  under- 
taking; it  only  describes  its  form.  {Morss  v.  Hasbrouck, 
10  Abb.  N.  C.  407).  The  undertaking  required  by  this 
section  must  be  in  such  a  form  as  to  secure  the  payment 
-of  the  original  judgment  which  is  affirmed  by  the  judg- 
ment or  order  appealed  from.  (Id. ;  Briggs  v.  Brovjn, 
13  Abb.  N.  C.  481). 

Sub-division  8.- — Cases  Excepted  from  the  Code. 

Section  thirteen  hundred  and  twenty-seven  and  the 
following  sections  down  to  thirteen  hundred  and  thirty- 
two  inclusive,  do  not  extend  to  a  case  where  it  is 
specially  prescribed  by  law  that  an  appeal  may  be  taken, 
or  an  execution  of  a  judgment  or  order  appealed  from 
may  be  stayed  without  security,  or  where  the  security 
to  be  given  for  either  purpose  is  specially  regulated  by 
law.     (Co.  Civ.  Proc.  §  1333). 

Sub-division  9. — Deposit. 

Where  the  appellant  is  required,  by  the  Code,  to  give 
&n.  undertaking  on  appeal,  he  may,  in  lieu  thereof,  de- 
posit with  the  clerk,  with  whom  the  judgment  or  order 
appealed  from  is  entered,  a  sum  of  money,  eq-ual  to  the 
amount,  for  which  the  undertaking  is  required  to  be 
given.  The  deposit  has  the  same  effect,  as  filing  the 
undertaking;  and  notice  that  it  has  been  made,  has  the 
same  effect,  as  notice  of  the  filing  and  service  of  a  copy 
of  the  undertaking.  The  court,  wherein  the  appeal  is 
pending,  may  direct  the  mode,  in  which  the  money  shall 
be  kept  and  disposed  of,  during  the  pendency,  or  after 
the  determination  of  the  appeal.    (Co.  Civ.  Proc.  §  1306). 

Nothing    but    money    can    be   deposited    under    the 
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authority  of  this  section,  unless  by  consent  of  the 
parties.  {Field  v.  Leavitt,  37  Super.  637).  The  deposit 
must  include  security  for  the  costs  of  the  appeal. 
{Pringle  v.  Leverich,  1  Civ.  Pro.  R.  372).  The  money 
deposited  is  wholly  released  by  a  reversal  of  the  judg- 
ment appealed  from,  and  it  is  not  to  held  to  await  the 
result  of  a  new  trial  when  one  is  ordered  {Jordan 
V.  Volkeniiig,  14  Hun,  118);  but  where  the  deposit- 
is  made  to  stay  the  proceedings  upon  an  appeal  to  the 
general  term,  and  the  jadgment  appealed  from  is  affirmed, 
and  an  appeal  is  taken  from  the  judgment  of  affirmance 
to  the  court  of  appeals,  and  an  undertaking  given,  the 
money  deposited  upon  the  first  appeal  must  remain  until 
the  determination  of  the  court  of  appeals.  {Parsons  v, 
Travis,  2  Duer,  659).  Where  a  deposit  was  made  upon 
appeal  to  the  general  term  from  a  judgment  which  was 
affirmed,  and  the  case  is  appealed  to  the  court  of  appeals, 
the  court  cannot  order  the  money  deposited  on  the  first 
appeal  to  stand  in  the  place  of  the  undertaking  or  deposit 
for  the  second  appeal.  {Mclntyre  v.  Strong,  48  Super. 
299). 

Sec.  5.  Ncnr  undertaking. 

The  court,  in  which  the  appeal  is  pending,  upon  satis- 
factory proof,  by  affidavit,  that  since  the  execution  of  art 
undertaking  on  appeal,  one  or  more  of  the  sureties 
therein  have  become  insolvent;  or  that  his  or  their  cir- 
cumstances have  become  so  precarious,  that  there  is 
reason  to  apprehend,  that  the  undertaking  is  not  suffi- 
cient for  the  security  of  the  respondent;  may  make  an 
order,  requiring  the  appellant  to  file  a  new  undertaking, 
and  to  serve  a  copy  thereof,  as  required  with  respect  to- 
the  original  undertaking.  If  the  appellant  fails  so  to  do, 
within  twenty  days  after  the  service  of  a  copy  of  the 
order,  or  such  further  time  as  the  court  allows,  the  appeal 
must  be  dismissed,  or  the  order  or  judgment,  from  which 
the  appeal  is  taken,  must  be  executed,  as  if  the  original 
undertaking  had  not  been  given.   (Co.  Civ.  Proc.  §  1308). 

This  section  in  its  terms  applies  to  all  appellate  courts. 
It  is  not  mandatory,  but  if  it  appears  that  one  surety  is 
insolvent,  and  tha  remaining  surety  is  solvent,  or  the 
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judgment  is  otherwise  secured,  and  the  appeal  is  likely 
to  be  heard  without  delay,  the  court  has  discretion  to 
refuse  the  order.  {Bering  v.  Metcale,  72  N.  Y.  613). 
The  court  cannot  require  new  sureties  because  a  guardian 
ad  litem,  fails  to  pay  the  costs  of  the  judgment.  {Wice 
V.  Coml.  Ins.  Co.,  7  Daly,  258).  An  order  for  anew 
undertaking  does  not  exonerate  the  sureties  until  the 
order  is  complied  with.  {Jeweti  v.  Crane,  35  Barb.  208). 
A  failure  to  comply  with  the  order  requiring  a  new  un- 
dertaking terminates  the  stay  of  proceedings,  but  itdoes 
not  of  itself  affect  the  appeal.  {Genter  v.  Melds,  2  Abb. 
Ct.  Appls.  Dec.  253). 

Sec.  6.  Effect  of  the  undertaking. 

Sub-division  1. — Stay  of  Proceedings. 

Where  an  appeal  has  been  perfected,  as  prescribed  in 
this  article,  and  the  other  acts,  if  any,  required  to  be 
done,  to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  have  been  done,  the  appeal  stays  all  pro- 
ceedings to  enforce  the  judgment  or  order  appealed  from; 
except  that  the  court  or  judge,  from  whose  determina- 
tion the  appeg.1  is  taken,  may  proceed  in  any  matter,  in  ■ 
eluded  in  the  action  or  special  proceeding,  and  not 
affected  by  the  judgment  or  order  appealed  from,  or  not 
embraced  within  the  appeal;  or  may  cause  perishahle 
property  to  be  sold,  pursuant  to  the  judgment  or  order 
appealed  from.  The  proceeds  of  such  a  sale  must  be 
paid,  to  abide  the  result  of  the  appeal,  into  the  court, 
from  or  in  which  the  appeal  is  taken;  or  if  it  was  taken 
from  a  final  determination  in  a  special  proceeding,  into 
the  supreme  court.     (Co.  Civ.  Proc.  §  1310). 

On  appeal  from  an  order  granting  a  new  trial,  an  un- 
dertaking given  pursuant  to  section  thirteen  hundred 
and  twenty-six,  for  perfecting  the  appeal,  does  not  stay 
the  proceedings  under  the  provisions  of  section  thirteen 
hundred  and  ten.  To  do  that  there  must  be  an  order  of 
the  court  to  that  effect.  {Tafi  v.  Marsily,  16  N.  Y.  S. 
Rep.  962).  Where  the  undertaking  has  been  given  for 
staying  proceedings,  it  operates  to  stay  further  proceed- 
ings under  the  judgment  appealed  from,  but  not  to  su- 
persede those  which  have  already  been  taken;  as  where 
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an  execution  has  been  issued  and  a  levy  made  {CooJc  v. 
DicJcerson,  1  Duer,  679);  nor  does  it  operate  to  discharge 
a  levy  which  has  been  made.  {Matter  of  Berry,  26 
Barb.  55).  The  stay  of  proceedings  does  not  affect  the 
validity  or  effect  of  the  judgment  appealed  from  upon 
the  appeal.  Notwithstanding  the  stay  the  court  may,  in 
its  discretion  discharge  a  receiver  who  has  been  ap- 
pointed in  an  action.  {Ireland  v.  Nichols,  9  Abb.  Pr. 
N.  S.  71).  The  stay  continues  until  the  entry  of  judg- 
ment of  affirmance  on  the  appeal.  {Bowman  v.  Tollman, 
2  Robt.  632).  A  levy  made  before  the  undertaking,  is- 
dormant  upon  until  the  decision  of  the  appeal,  and  if 
judgment  of  affirmance  is  entered,  the  stay  expires,  and 
the  levy  thus  made  has  priority  over  a  subsequent 
execution.     {Matter  of  Berry,  26  Barb.  55). 

Sub-division  2. — When  Levy  Superseded. 

Where  an  appeal,  taken,  from  a  final  judgment,  to- 
the  court  of  appeals,  has  been  perfected,  and  the  security, 
required  to  stay  the  execution  of  the  judgment,  has  been 
given  ;  or  where  the  security,  given  upon  an  appeal, 
taken  from  a  final  judgment  of  the  supreme  court,  a 
superior  city  court,  a  county  court,  or  the  city  court 
of  the  city  of  New  York,  is  equal  to  that  required  to  per- 
fect an  appeal  to  the  court  of  appeals,  and  to  stay  the 
execution  of  the  judgment  ;  the  court,  in  which  the 
judgment  appealed  from  was  rendered,  may,  in  its  dis- 
cretion, and  upon  such  terms  as  justice  requires,  make 
an  order,  upon  notice  to  the  respondent,  and  the  sureties 
in  the  undertaking,  discharging  a  levy  upon  personal 
property,  made  by  virtue  of  an  execution,  issued  upon. 
the  judgment  appealed  from.  But  this  section  does  not 
authorize  the  discharge  of  a  levy,  made  by  virtue  of  a 
warrant  of  attachment.     (Co.  Civ.  Proc.  §  1311). 

Notice  of  this  application  must  be  given  to  the  sureties- 
on  the  judgment  appealed  from  as  well  as  to  the  sureties- 
upon  the  new  appeal.  {Foote  v.  Schmeder,  5  Wkly.  Dig. 
463). 

Sec.  7.  Action  on  the  undertaking. 

An  action  shall  not  be  maintained,  upon  an  undertak- 
taking,  given  upon  an  appeal,  taken  to  the  supreme- 
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court  from  an  inferior  court,  to  the  general  term  of  the- 
same  court ;  or  from  a  final  determination  in  a  special 
proceeding,  until  ten  days  have  expired,  since  the  service, 
upon  the  attorney  for  the  appellant,  of  a  written  notice 
of  the  entry  of  a  judgment  or  order,  affirming  the  judg- 
ment or  order  appealed  from,  or  dismissing  the  appeal. 
Where  an  appeal  to  the  court  of  appeals,  from  that  judg- 
ment or  order,  is  perfected,  and  security  is  given  there- 
upon, to  stay  the  execution  of  the  judgment  or  order 
appealed  from,  an  action  shall  not  be  maintained  upon 
the  undertaking,  giving  upon  the  preceding  appeal,  un- 
til after  the  final  determination  of  the  appeal  to  the  court 
of  appeals.     (Co.  Civ.  Proc.  §  1309). 

This  section  only  applies  to  appeals  from  the  supreme 
court  from  an  inferior  court;  to  appeals  to  the  general 
term  of  the  supreme  court  or  a  superior  city  court  from 
the  decision  of  the  same  court,  or  to  an  appeal  taken  in 
special  proceedings.  It  does  not  apply  to  an  appeal  to 
the  court  of  appeals,  nor  to  an  appeal  taken  from  an  in- 
ferior court  to  the  general  term  of  another  than  the 
supreme  court.  Where  a  notice  is  necessary  under  this- 
section,  the  action  cannot  be  maintained  without  allega- 
tion and  proof  of  the  service  of  the  notice.  {Rae  v.. 
Beach,  76  N.  Y.  164;  Porter  v.  Kingsbury,  71N.Y.  588). 

ARTICLE  IV. 

WHAT   MAY    BE    REVIEWED. 

An  appeal  taken  from  a  final  judgment,  brings  up  for' 
review,  an  interlocutory  judgment,  or  an  intermediate- 
order,  which  is  specified  in  the  notice  of  appeal,  and 
necessarily  affects  the  final  judgment;  and  which  has  not 
already  been  reviewed,  upon  a  separate  appeal  therefrom, 
by  the  court  or  the  term  of  the  court,  to  which  the  ap- 
peal from  the  final  judgment  is  taken.  The  right  to 
review  an  interlocutory  judgment,  or  an  intermediate 
order,  as  prescribed  in  this  section,  is  not  affected  by  the 
expiration  of  the  time,  within  which  a  separate  appeal 
therefrom  might  have  been  taken.  (Co.  Civ.  Proc- 
§  1316). 
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Intermediate  orders  or  interlocutory  judgments  which 
are  sought  to  be  reviewed  under  the  provisions  of  this 
section  are  only  those  made  in  the  progress  of  the  action, 
and  before  judgment,  and  by  which  the  judgment  is 
necessarily  affected.  An  order  of  a  special  term  sending 
the  case  back  to  a  referee  for  further  findings  of  fact, 
cannot  be  reviewed  under  this  section.  {Hunt  v.  Chap- 
man, 51  N.  Y.  555) .  To  entitle  a  party  to  a  review  of  an 
intermediate  order  or  interlocutory  judgment,  it  must  be 
specified  in  the  notice  of  appeal,  and  unless  so  specified 
it  cannot  be  reviewed.  {Cameron  v.  Eqt.  L.  Assr.  Soc. 
45  Super.  628).  If  the  interlocutory  judgment  has  been 
entered  in  the  action  and  is  not  specified  for  review  in 
the  notice  of  appeal,  it  is  regarded  as  the  settled  law  of 
the  case,  and  it  is  not  open  for  review  {Reese  v.  Smyth,  95 
N.  Y.  645);  and  if  the  final  judgment  conforms  to  it,  it 
must  be  affirmed  upon  appeal.  {MaddocTcv.  YanKleeck, 
49  Super.  496).  An  order  denying  a  new  trial  is  not 
brought  up  and  is  not  reviewable  on  an  appeal  from  a 
judgment,  as  an  intermediate  order  under  this  section. 
{Thurier  v.  H.  B.  M.  &  F.  R.  R.  Co.,  60  N.  Y  326).  On 
an  appeal  from  a  judgment  entered  upon  the  report  of  a 
referee  before  whom  an  accounting  has  been  had,  the  in- 
terlocutory judgment  ordering  the  account  and  appoint- 
ing a  referee,  may  be  reviewed  when  it  is  essential  to  the 
rendering  of  the  proper  final  judgment.  {Harrington  v. 
Libby,  6  Daly,  259).  An  order  which  has  been  affirmed 
by  default  has  been  already  reviewed,  and  cannot  be 
again  reviewed  upon  an  appeal  from  the  judgment. 
(  Wiener  v.  Morange,  7  Daly,  446).  An  order  striking 
out  a  part  of  defendant's  answer  may  be  reviewed  under 
this  section.  {Cowles  v.  Cowles,  9  How,  Pr.  361).  If 
judgment  has  been  ordered  for  the  frivolousness  of  an  an- 
swer, and  an  amended  answer  has  been  served,  upon  which 
a  trial  has  been  had,  and  the  plaintiff  recovers,  the  order 
for  judgment,  because  of  the  frivolousness  of  the  first  an- 
swer, cannot  be  reviewed  upon  an  appeal  from  the  judg- 
ment. {Mut.  L  Ins.  Co.  Y.Hoyt,  10  Wkly.Dig.  275).  Where 
a  trial  is  had  by  the  court  and  the  decision  has  been  made, 
an  order  made  after  the  decision,  allowing  an  amend- 
ment to  the  answer  does  not  affect  the  judgment  and  is 
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not  reviewable  under  this  section.  {Callanan  v.  Gil- 
man,  52  Super.  112).  Upon  an  appeal  from  an  order, 
another  order  cannot  be  reviewed,  however  closely  con- 
nected it  may  be  with  the  first.  {Matter  of  Coni'rs.  of 
Central  Park,  50  N.  Y.  493).  This  section  authorizes 
the  review  of  an  intermediate  order  only  upon  an  appeal 
from  a  final  judgment,  and  the  review  cannot  be  had 
upon  an  appeal  from  an  interlocutory  judgment.  {Mc- 
Cdll  V.  Moschcowitz,  10  Civ.  Pro.  R.  107).  Where  an 
extra  allowance  was  awarded  in  the  conclusions  of  law, 
after  a  trial  by  the  court  without  a  jury,  and  without 
any  separate  order  therefor,  that  allowance  may  be 
reviewed  upon  an  appeal  from  the  judgment.  {Adams 
V.  Sullivan,  42  Hun,  278  ;  revsd.  on  other  grounds,  106 
K  Y.  615). 

Where  a  judgment,  from  which  an  appeal  is  taken,  is 
reversed  upon  the  appeal,  and  a  new  trial  is  granted,  an 
appeal  cannot  be  taken  from  the  judgment  of  reversal ; 
but  upon  an  appeal  from  the  order  granting  a  new  trial, 
taken,  as  prescribed  by  law,  the  judgment  of  reversal 
must  also  be  reviewed.     (Co.  Civ,  Proc.  §  1318). 

ARTICLE  V. 

JUDGMENT  OR  ORDER  ON  APPEAL. 

SECTION. 

1.  What  questions  may  be  raised. 

2.  Principles  of  determination. 

3.  What  judgment  may  be  rendered. 

4.  Enforcement  of  judgment  or  order. 

5.  Cancelling  docket. 

Sec.  1  •  What  questions  may  be  raised. 

Only  that  part  of  the  judgment  or  order,  which  is 
appealed  from,  can  be  reviewed  by  the  appellate  court. 
{Rohertson  v.  Bullions,  11  N.  Y.  243).  The  appellant 
can  only  raise  on  the  appeal  the  same  questions  which 
were  raised  in  the  court  below  {Wood  v.  Young,  5 
Wend.  620;  Drucker  v.  Mann.  By.  Co.,  106 N.  Y.  157); 
unless  they  are  such  as  could  not  have  been  obviated  by 
proof,  if  they  had  been  raised  at  the  trial.  {Beekman  v. 
Frost,  18  John.  544).  An  objection  to  the  jurisdiction  of 
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the  person  of  the  defendant,  if  it  is  not  raised  at  the 
trial,  is  deemed  to  be  waived,  and  cannot  be  first  insisted 
on,  upon  the  appeal  ( Willitts  v.  Waite,  25  N.  Y.  577); 
but  an  objection  to  the  jurisdiction  of  the  subject-matter 
which  could  not  be  obviated  may  be  raised  at  any  time. 
{Buck  V.  Ayers,  9  Wkly.  Dig.  124).  Although  a  ques- 
tion may  not  have  been  raised  upon  the  ai^peal,  yet  if  it  is 
necessary  for  the  protection  of  infants,  who  are  parties  to 
the  action,  the  court  will  correct  an  error  in  the  judgment 
in  that  regard.  {Boerum  v.  ScJiencTc,  41  N .  Y.  182).  A 
defense  which  has  been  waived  in  the  court  below  cannot 
be  insisted  upon  in  the  appellate  court.  {Howe  v.  Welch, 
6  N".  Y.  S.  Rep.  261).  A  question  as  to  the  measure  of 
damages  not  raised  at  the  trial  is  waived  upon  the  appeal. 
{Quintan  v.  Raymond,  3  N.  Y.  S.  Rep.  573).  A  fact 
which  was  conceded  at  the  trial  cannot  be  disputed  in 
the  appellate  court.  {DrucTcer  \ .  Mann.  Ry .  Co.,  supra). 
The  respondent,  however,  mayurge  to  support  the  judg- 
ment, any  point  apparent  on  the  record,  which  was  not 
urged  in  the  court  below,  if  it  was  one  which  could  not 
have  been  obviated  {Scott  v.  Morgan,  94  N.  Y.  508);  but 
the  judgment  will  not  be  sustained  upon  an  issue  which 
was  not  pleaded  or  litigated  in  the  trial  court.  {Storrs  v. 
Flint,  46  Super.  498).  The  point  cannot  be  first  raised 
upon  appeal  that  the  plaintiff  has  no  legal  capacity  to. 
s\ie{Mosselmanv.  Caen,  34  Barb.  66);  nor  that  relief  was 
given  to  a  co-defendant  which  was  not  demanded  in 
the  complaint.  {Riley  v.  Sexton,  32  Hun,  245).  A 
coun^r-claim  cannot  be  insisted  upon  as  such  upon 
appeal,  if  it  was  not  claimed  as  a  counter-claim  at 
the  trial.  {Baird  v.  Mayor,  etc.,  96  N.  Y.  567). 
In  equity  cases  the  objection  that  the  plaintiff  has 
a  remedy  at  law  cannot  be  raised  upon  appeal,  after  a 
hearing  upon  the  merits  {Clarke  v.  Sawyer,  2  N.  Y.  498); 
but  if  the  action  is  commenced  and  tried  b^  the  court  as 
an  action  in  equity,  the  plaintiff  seeking  equitable  relief, 
and  equitable  relief  only,  the  court  cannot,  upon  finding 
that  the  plaintiff  is  not  entitled  to  any  equitable  relief, 
a^ses^  damages,  and  order  judgment  therefor  against  the 
defendant,  upon  the  strength  of  facts  appearing  upon  the 
trial,  which  would  warrant  an  action  by  the  plaintiff  for 
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damages.  In  such  a  case,  where  no  legal  relief  is  demanded 
upon  the  trial,  the  defendant  does  not  waive  the  point, 
that  the  plaintiff  has  a  remedy  at  law  for  the  relief  which 
the  relief  which  the  facts  proved  may  entitle  him.  {Brad- 
ley V.  Aldricli,  40  N.  Y.  504).  Where  a  demurrer  to  a 
complaint  was  overruled,  the  objection  that  the  plaintiff 
had  a  full  remedy  at  law  may  be  taken  upon  the  appeal. 
{Steffin  V.  Steffin,  4  Civ.  Pro.  R.  179).  Where  a  com- 
plaint was  demurred  to  on  two  grounds,  and  was  sus- 
tained on  one  of  them,  the  judgment  sustaining  the 
demurrer  will  be  affirmed,  if  either  ground  is  well  taken. 
{Donnelly  v.  West,  17  Hun,  564).  So  a  judgment  may 
always  be  sustained  oii  a  different  ground  than  that  upon 
which  it  was  put  upon  the  trial,  if  the  ground  was  taken 
at  the  trial.  {Dalrymple  v.  City  of  Oswego,  25  Wkly. 
Dig.  332).  Where  the  plaintiff  sues  in  tort  and  is  beaten, 
the  judgment  will  not  be  reversed  because  a  cause  of  ac- 
tion upon  contract  might  have  been  maintained  upon  the 
facts  proved.  {LocTcwood  v.  Quackenbush,  83  N.  Y.  607). 
An  appeal  from  a  judgment  rendered  upon  the  verdict  of 
a  jury,  only  brings  up  the  exceptions  taken  upon  the  trial, 
and  not  any  questions  of  fact  {Third  Av.  R.  R.  Co.  v. 
Ebhng,  100  N.  Y.  98);  if  it  is  desired  to  bring  up  any 
questions  of  fact,  that  can  be  done  only  upon  appeal 
from  an  order  denying  a  new  trial.  {Matthews  v.  Mey- 
herg,  63  N.  Y.  656).  Although  a  new  trial  has  been  de- 
nied, yet  if  no  appeal  is  taken  from  tho  order  denying  it, 
it  cannot  be  reviewed  at  the  general  term.  {Thurber  v. 
Harlam  R.  R.  Co.,  60  K  Y.  326).  An  exception  taken 
to  an  order  denying  a  new  trial  is  not  brought  up  by 
an  appeal  from  the  judgment.  {Fay  v.  Lynch,  17  Wkly. 
Dig.  348).  Where  an  appeal  is  taken  from  a  judgment, 
after  a  trial  by  the  court,  or  a  referee,  a  question  of  fact 
cannot  be  reviewed,  unless  it  affirmatively  appears  that 
the  case  contains  all  the  evidence  {Oraff  v.,  Ross,. 
47  Hun,  152);  where  it  does  not  affirmatively  appear  that 
all  the  evidence  is  in  the  case,  the  court  will  assume  that 
other  evidence  was  given  sufficient  to  sustain  the  find- 
ings complained  of.  {First  Nat.  B7c.  v.  Wood,  45  Hun, 
411).  Where  no  case  is  made,  but  the  appeal  is  argued 
simply  upon  the  judgment-roll,  the  facts  cannot  be  re- 
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viewed,  and  the  only  question  before  the  appellate  court 
is  whether  the  facts  found  by  the  record,  in  any  view  that 
can  be  taken  of  them,  sustain  the  conclusions  of  law 
ordering  judgment  for  the  respondent.  {Agl.  Ins.  Co. 
V.  Barnard,  96  JST.  Y.  525).  Where  after  a  motion  for  a 
verdict  which  is  denied,  the  party  does  not  request  to  go 
to  the  jury,  he  cannot  upon  appeal  take  the  point  that 
the  case  should  have  been  submitted  to  the  jury  {0'  Weill 
V.  James  43  N.  Y.  84);  but  in  the  absence  of  any  motion 
or  act  upon  the  part  of  the  defendant  upon  the  trial  of 
an  action  from  which  an  assent  to  a  decision  of  the  case 
by  the  court,  and  a  waiver  of  the  right  to  go  to  the  jury 
may  be  implied,  an  exception  to  a  direction  of  a  ver- 
dict for  the  plaintiff  is  sufficient  to  present  the  point  on 
appeal  that  there  were  questions  of  fact  for  the  jury;  it 
is  not  necessary  to  request  the  submission  of  any  such 
fact.  {First  Nat.  BTc.  v.  Dana,  79  N.  Y.  108).  A  party 
who  has  been  non-suited  upon  the  motion  of  his  adver- 
sary against  his  objection  and  exception,  may  insist  upon 
appeal,  not  only  that  the  judge  erred  in  the  application  of 
the  law  to  the  facts,  but  that  he  erred  in  his  conclusions  of 
fact,  or  that  there  were  separate  questions  of  fact  which 
should  have  been  submitted  to  the  jury;  he  is  not  concluded 
by  an  oraission  to  request  the  court  to  submit  the  case  to 
the  jury  unless  he  has  requested  the  court  to  order  a  verdict. 
{Clemence  v.  City  of  Auburn,  Q&  N.  Y.  334).  Where  a 
motion  for  a  neAV  trial  is  made  upon  exceptions  only,  no 
disputed  question  of  fact  can  be  raised  upon  the  appeal. 
{Met.  Nat.  Bk.Y.  Sirret,  97  N".  Y.  320).  Where  a  referee 
reserves  a  ruling,  and  there  is  no  exception  to  his  doing 
so,  there  is  no  question  to  raise  in  the  appellate  court 
upon  the  propriety  of  his  action.  {Holden  v.  N.  Y.  & 
E.  Bk.,  72  ]Sr.  Y.  286)  The  appellant  cannot  com- 
plain of  a  clause  in  the  judgment  or  order  which  was 
inserted  upon  his  own  motion  {Proestler  v.  Kuhn,  49  N. 
Y.  654);  nor  of  a  finding  of  fact  which  was  made  at  his 
request.  {East  Riv.  Nat.  Bk.  v.  Gove,  57  N.  Y.  597). 
The  respondent  can  take  no  objection  to  the  judgment 
or  order,  nor  will  it  be  corrected  as  to  him,  unless  he  has 
appealed  from  the  part  of  which  he  complains.  {Bell  v. 
Holford,  1  Duer,  58). 
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Sec.  1.  Principles  of  determination. 

In  all  appeals  the  burden  of  showing  that  there  was 
error  in  the  judgment  or  order  appealed  from  is  upon 
the  appellant.  {E.  C.  Foundry  Co.  v  Hersee,  103  N.  Y. 
25).  The  presumption  in  every  case  is  that  the  judgment 
or  order  appealed  from,  is  correct  ( Williamson  v.  Field, 
2  Barb.  Ch.  281);  and  every  intendment  will  be  made  in 
its  favor  {Day  v.  Town  of  New  Lots,  lOY  N.  Y.  148);  and 
a  fact  will  never  be  presumed  to  exist  for  the  purpose  of 
reversing  th6  judgment.  {Northampton  Nat.  BJc.  v. 
Kidder,  49  Super,  338).  If  the  evidence  given  upon  the 
trial  is  not  all  before  the  appellate  court,  it  will  be 
assumed  that  the  court  below  had  sufficient  grounds  for 
its  action.  {Rosa  v.  Jenkins,  31  Hun,  384).  The  court 
will  not  look  into  the  evidence,  and  supply  a  fact  which 
is  not  found  for  the  purpose  of  reversing  the  judgment; 
it  only  does  this  in  order  to  sustain  the  judgment.  {Fl. 
G.  Foundry  Co.  v.  Hersee,  103  N.  Y.  25).  A  correct  de- 
cision will  not  be  reversed  because  a  wrong  reason  is 
given  for  it,  unless,  possibly,  in  a  case  where  the  ground 
of  decision  stated,  can  be  seen  to  have  misled  a  party  to 
his  injury;  as  where  it  induces  the  appellant  to  omit 
evidence,  or  to  concede  a  material  fact  which  did  not  in 
truth  exist,  and  which  would  have  altered  the  case. 
( Wisser  v.  O'Brien,  35  Super.  149).  Where  the  order 
appealed  from  is  discretionary,  the  appellate  court  will 
not  reverse  it  unless  it  is  clear  that  the  court  making  the 
order  acted  under  a  mistake  or  misapprension  of  the 
facts,  or  of  the  rights  of  the  parties;  or  there  is  an  abuse 
of  discretion.  {Morss  v.  HashroucTc,  13  Wkly.  Dig.  393; 
Barton  v.  Barton,  24  Wkly.  Dig.  219).  Where  the 
order  is  discretionary,  it  will  be  presumed  that  the  court 
exercised  its  discretion  in  granting  or  refusing  it,  unless 
the  contrary  appears  in  the  order  {BrooJcs  v.  Mex.  Nat, 
Con.  Co.,  93  N.  Y.  647);  but  where  the  order  refers  to 
the  opinion  for  the  grounds  iipon  which  the  court  acted, 
the  appellate  court  may  do  the  same  thing.  {Snyder  v. 
Snyder,  96  N.  Y.  88).  If  a  new  trial  has  been  granted, 
with  costs,  the  presumption  is  that  it  was  for  error  an  dnot 
as  to  matter  of  discretion.  {Roney  v.  Aldrich,  45  Hun, 
595).     The  appellate  court  must  always  decide  upon  the 
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evidence  or  papers  which  were  used  in  the  court  below. 
It  cannot  hear  new  evidence  lor  any  purpose  or  permit 
new  affidavits  to  be  read  upon  appeal  from  an  order  {Hunt 
Y.  Johnson,  44  N.  Y.  27;  People  v.  Bergen,  53  N.  Y.  404). 
The  only  excejjtion  to  this  rule  is  where  a  matter  of  record 
has  been  imperfectly  made  to  api^ear  upon  the  hearing, 
or  the  trial,  and  the  determination  has  proceeded  upon 
such  evidence,  then  in  affirmance  of  the  determina- 
tion appealed  from,  record  evidence  may  be  received 
upon  the  hearing  of  the  appeal  to  supply  the  defect; 
but  this  is  not  permitted  to  be  done  for  the  purpose 
of  producing  a  I'eversal  of  the  determination  ftpm  which 
the  appeal  is  taken.  {Irving  Nat.  BTc.  v.  Adams,  28 
Hun,  108;  Day\.  7 own  of  Neiu  Lots,  107  N.  Y.  148). 
The  law  of  a  foreign  State,  whether  written  or  un- 
written, if  necessary  to  be  shown,  must  be  proved  as 
a  fact  at  the  trial,  and  it  cannot  be  shown  before  the  ap- 
pellate court.  {Prouty  v.  M.  S.  &  N^I.  R.  R.  Co.,  1  Hun, 
655;  Lawsonv.  PincJcney,  4:0  Super,  18T).  In  referring 
to  questions  of  errors  in  ruhngs  upon  evidence,  there  is  a 
distinction  between  cases  in  equity  and  at  law.  In  an 
equity  case  a  new  hearing  will  not  be  granted  or  judg- 
ment reversed  merely  on  the  ground  that  proper  evi- 
dence was  rejected  at  the  trial,  if  on  all  the  facts  and 
circumstances  the  court  is  satisfied  that  the  result  ought 
not  to  have  been  different,  if  the  evidence  had  been  re- 
ceived. {Matter  of  N.  Y.  C.  &  H.  B.  R.  B.  Co.,  90  N.  Y. 
342).  The  rule  is  not  precisely  the  same  where  incompe- 
tent evidence  was  received;  in  that  case  a  new  trial  will 
be  granted  unless  the  court  can  see  that  it  did  not  affect 
the  decision;  as  where  the  fact  is  found  against  the  evi- 
dence complained  of.  {Varnum  v.  Hart,  14  N.  Y.  S.  Eep. 
140;  Rogers  v.  Wheeler,  6  Lans.  420).  In  actions  of  law, 
■however,  an  error,  in  receiving  incompetent  or  imma- 
terial evidence  or  in  rejecting  proper  evidence,  is  in  all 
cases  a  cause  for  reversal;  because  the  presumption  is 
that  such  evidence  is  prejudicial  to  the  party  objecting 
to  it.  {Worrall  v.  Parmelee,  1  N.  Y.  519;  Havemeyer  v. 
Havemeyer,  43  Super.  506).  An  error  of  this  kind  is 
only  disregarded,  in  an  action  at  law  when  the  court  can 
see  clearly  it  did  no  harm.    {Park  v.  Lord,  67  N.  Y.  595), 
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If  incompetent  evidence  is  admitted  upon  a  disputed  ques- 
tion, it  will  be  sufficient  ground  for  a  reversal  although 
there  is  no  other  evidence,  unless  the  other  evidence  is  con- 
clusive. {Foots  v.  Beecher,  78  N.  Y.  155).  The  admission 
of  evidence  which  is  immaterial  upon  the  issues,  and  of  no 
weight  and  which  could  have  no  effect  in  the  case,  is  not 
a  ground  for  xev&cs&\{Haggerty\. Brooklyn  City,  etc.,  H. 
B.  Co.,  6  Abb.  N.  0.  129,  134,  note);  but  if  it  has  a  ten- 
deBtey  to  excile  the  passions,  arouse  the  prejudices, 
awaken  the  sympathies,  or  v^arp  or  influence  the  judg- 
ment of  jurors  in  any  degree,  the  evidence  cannot  be  con- 
sidered harmless  and  disregarded  upon  appeal.  {Ander- 
son Y  R.  W  &  0.  a.  R.  Co.,  54  N.  Y.  334).  Where 
incompetent  evidence  is  admitted,  and  the  verdict  is  for 
the  plaintiff,  if  there  is  such  a  dispute  upon  the  question 
at  issue,  that  upon  the  whole  case  the  jury  might  have 
found  for  the  defendant,  the  court  caHnot  say  that  the 
evidence  was  harmless,  and  disregard  it,  and  the  judg- 
ment must  be  reversed.  (iV;  }[_  Guar.  &  Ind.  Co.  v. 
Oleason,  78  N.  Y.  503).  A  judgment  will  be  reversed 
for  an  erroneous  charge  of  the  court,  which  probably 
affected  the  jury,  but  an  erroneous  charge  upon  matters 
which  are  entirely  extraneous  and  immaterial  to  the 
case,  will  not  be  aground  for  reversal.  {Sliorter  y. People, 
2  N.  Y.  193).  It  will  not  be  presumed  that  the  jury  have 
been  misled  by  a  particular  portion  of  the  charge  when 
the  necessary  qualifications  have  been  made  in  some 
other  parts  of  it.  ( YoshurgTi  v  Teator,  32  N.  Y.  567). 
In  considering  the  'charge,  it  will  be  looked  at  as  a  whole. 
An  alleged  error  which  appears  only  in  the  opinion  of  the 
court  and  not  in  the  record  will  not  be  considered  upon 
appeal  {People  v.  HeddMn,  32  Huii,  299);  the  error 
which  is  insisted  upon  as  a  ground  for  reversal  must  be 
apparent  upon  the  record,  and  must  be  presented  by  it. 
{Richmond  v.  Niagara  F.  Ins.  Co.,  79  N.  Y.  230).  The 
court  will  not  reverse  for  an  error  In  the  appellant's 
iavor.  {Harton  v.  Bloom,  33  Super.  115).  If  an  error 
has  been  committed  which  would  be  ground  for  reversal, 
a  judgment  will  not  be  sustained  because  another  like 
error  was  committed  against  the  respondent.  ( Ward  v. 
Kalbfleiseh,    21  How.    Pr.  287).     A  respondent  cannot 
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sustain  a  iudgment  on  a  ground  -wliicli  was  ruled  against 
him  by  the  trial  court.  ( Wangler  v.  Sw^t,  90  N.  Y. 
38).  To  justify  the  general  term  in  revering  a  judgment 
for  an  error,  which  was  not  excepted  to,  it  must  clearly 
appear  by  the  proof  that  injustice  has  been  done  to  the 
appellant  upon  the  merits.  {Howell  v.  Manwarring,  3 
N.  Y.  S.  Rep.  454).  Where  the  appellate  court  has  au- 
thority to  review  the  facts,  it  is  its  duty  to  consider  and 
decide  on  all  the  evidence  in  the  case.  {Mofan  v.  Mc- 
Larty,  75  N.  Y.  25).  In  deciding  a  cBse,  the  question 
in  every  appellate  court  is,  "shall  this  judgment  be  re- 
versed ? ' '  and  unless  there  is  a  majority  for  reversal,  the 
judgment  must  be  affirmed.  {Bridge  v.  JoTinson,  5  Wend. 
342). 

Sec.  5.  What  judgment  may  be  rendered. 

Upon  an  appeal  from  a  judgment  or  an  order,  the 
court,  or  the  general  term,  to  which  the  appeal  is  taken, 
may  reverse  or  aflBrm,  wholly  or  partly,  or  may  modify, 
the  judgment  or  order  appealed  from,  and  each  inter- 
locutory judgment  or  intermediate  order,  which  it  is 
authorized  to  review,  as  specified  in  the  notice  of  appeal,, 
and  as  to  any  or  all  of  the  parties,  and  it  may,  if  neces- 
sary or  proper,  grant  a  new  trial  or  hearing.  A  judg- 
ment, affirming  wholly  or  partly  a  judgment,  from  which 
an  appeal  has  been  taken,  shall  not,  expressly  and  in 
terms,  award  to  the  respondent,  a  sum  of  money,  or 
other  relief,  which  was  awarded  to  him  by  the  judgment 
so  affirmed.     (Co.  Civ.  .Proc.  §  131Y). 

In  actions  at  law  judgment  cannot  be  affirmed  as  to 
one  item  or  portion  of  the  judgment,  and  sent  back  for 
a  new  trial  as  to  the  other.  The  judgment  must  be  re- 
versed, if  there '  is  error  in  it  ( Wolstenholme  v.  Wolsten- 
holme  File  Mfg.  Co.  64  N.  Y.  272);  but  if  the  erroneous 
item  is  distinguishable  from  the  other  parts  of  the  judg- 
ment, the  court  may  allow  an  modification  by  deducting 
it,  and  affirm  the  judgment  if  the  respondent  consents  to 
such  deduction.  {Haydenr.  Florence  Sew.  Mch.  Co., 
54  N.  Y.  221).  This  cannot  be  done,  however,  where  the 
erroneous  items  are  not  distinguishable  from  the  others. 
{Zimg  v.  Rowland,  5  Daly,  136).     So  if  the  judgment  is- 
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for  too  small  an  amount,  the  court  may  impose  as  a  con- 
dition, that  the  party  against  whom  it  is  rendered  will 
consent  to  increase  it,  or  if  he  does  not  so  consent,  may 
reverse  it.  {Murphy  v.  Levy,  1  Hilt.  309).  But  wherever 
there  is  error  in  the  judgment,  it  is  discretionary  with 
the  court  whether  it  will  reverse  and  order  a  new  trial; 
or  affirm  upon  such  conditions  as  are  stated  above,  and 
that  discretion  is  not  I'eviewable  in  the  court  of  appeals. 
{Godfrey  v.  Moser,  66  N.  Y.  250).  The  appellate  court 
has  no  authority  to  determine  the  amount  of  unliquid- 
ated damages;  but  where  merely  nominal  damages  are 
given  in  a  case  in  which  the  plaintiff  should  have  sub- 
stantial damages,  if  any,  the  court  must  reverse  the 
judgment  and  order  a  new  trial.  {Andretvs  v.  Tyng,  94r 
N.  Y.  16).  When  a  judgment  has  been  rendered  upon  a 
joint  cause  of  action  against  several  defendants,  the 
court  cannot  reverse  as  to  one,  and  affirm  as  to  another 
{Pollock  V.  Webster,  16  Hun,  104),  but  if  the  case  is  one 
where  a  separate  judgment  is  proper,  the  court  has 
power  to  order  a  new  trial  as  to  one  defendant  and 
affirm  the  judgment  as  to  the  others.  {Montgomery  Co. 
Bk.r.  Albany  City  Bk.  7  N. Y.  459).  In  an  action  for  tort- 
against  several  defendants,  where  two  causes  of  action 
are  alleged  in  the  complaint,  upon  one  of  which  all  of 
the  defendants  might  be  liable,  and  upon  the  other  only 
a  portion  of  them  are  liable,  if  there  is  error  in  the  re- 
ceipt of  evidence  bearing  upon  one  cause  of  action,  and  a 
verdict  is  rendered  against  all  the  defendants  on  that 
count,  the  court  cannot  reverse  as  to  one,  and  affirm  as 
to  the  rest,  but  a  new  trial  must  be  ordered  as  to  all. 
{Arthur  v.  Griswold,  55  N.  Y.  400).  If  all  the  facts  are 
found  or  conceded,  the  general  term  may,  if  the  judg- 
ment is  reversed,  upon  appeal,  direct  such  a  judgment  as 
the  appellant  is  entitled  to  upon  the  facts  {Andrew  v. 
jy.  J.  St.  Co.,  11  Hun,  490);  but  that  cannot  be  done 
where  any  of  the  facts  upon  which  the  new  judgment  is 
ordered  must  be  determined  by  the  appellate  court  upon 
conflicting  evidence.  (Id).  Where  a  judgment  has  been 
rendered  in  favor  of  the  plaintiff  for  more  than  the  sum 
demanded  in  the  complaint,  the  court  may  aUow  the  ex- 
86 
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cess  to  be  remitted.  {Jenks  v.  Van  Brunt,  6  Civ.  Pro.  E. 
158).  Where  a  cause  of  action  was  set  up  in  the  complaint^ 
the  general  term  may,  in  a  proper  casek,  modify  the 
judgment  so  as  to  apply  to  but  one  of  the  causes  of 
action,  and  allow  it  to  stand  as  to  that  one,  if  the  pre- 
vailing party  consents,  unless  the  provisions  of  the  judg- 
anent  are  connected  and  dependent  one  upon  the  other. 
{Crim  V.  Starkweather,  32  Hun,  350).  Where  erroneous 
instructions  have  been  given  in  the  charge  as  to  one  cause 
of  action,  and  a  general  verdict  for  the  defendant  has 
been  rendered,  the  court  cannot  reverse  as  to  the 
cause  of  action  to  which  the  erroneous  instruction  was 
given  and  affirm  as  to  the  other  causes  of  action,  but 
must  order  a  new  trial  upon  the  whole  case.  (Pollett 
V.  Long,  56  N.  Y.  200).  Whenever  a  judgment  is 
reversed  the  appellate  court  should  order  a  new  trial,  if 
in  any  aspect  of  the  case,  the  respondent  might  recover 
upon  the  new  trial.  {Stowell  v.  Hazlett,  67  N.  Y.  637). 
A  final  judgment  will  be  ordered  for  the  appellant  in 
such  a  case,  only  where  it  is  certain  upon  the  undisputed 
facts  that  the  respondent  cannot  succeed  in  the  action  in 
any  event.  {Guernsey  v.  Miller,  80  N.  Y.  181).  Where 
a  demurrer  has  been  overruled  with  leave  to  amend,  and 
the  demurrant  appeals,  leave  to  answer  will  not  be  given 
on  affirmance  by  the  general  term  {Fisher  v.  Gould,  9 
Daly,  144  ;  81  N.  Y.  228) ;  but  where  the  demurrer  is 
sustained,  and  upon  appeal  the  judgment  sustaining  the 
demurrer  is  reversed  and  the  demurrer  overruled,  the 
appellate  court  will  give  leave  to  answer  over,  or  to  with- 
draw the  demurrer.  {Fulton  F.  I.  Co.  v.  Baldwin,  37 
N.  Y.  648).  The  court  will  never  reverse  a  judgment 
ior  a  variance  which  might  be  cured  by  amendment 
where  no  point  was  made  upon  it  at  the  trial,  and  the 
facts  authorizing  the  amendment  appear.  {Cardell  v. 
McNiel,  @1  N.  Y.  336).  Oi  reversmg  an  order  denying 
a  motion,  for  waj:it  of  power  in  the  court  below,  the 
matter  will  be  sent  back  to  the  court  of  original  jurisdic- 
tion to  exercise  its  discretion  {Reed  v.  Mayor,  etc.,  97  N. 
Y.  620)  ;  but  in  other  cases  the  general  term  upon  the 
reversal  of  an  order  may  properly  make  such  order  as 
the  special  term  should  have  made  in  the  premises. 
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{Howard  v.  Freeman,  1  Robt.  25  ;  Knauer  v.  Glohe  Mut. 
L.  I.  Co.,  46  Super.  370).  Where  an  appeal  has  been 
taken  from  an  order  denying  a  motion  to  open  a  default, 
although  the  special  term  correctly  decided  the  motion, 
the  genei'al  term  may  in  its  discretion,  grant  the  .relief 
on  terms,  (ilfec.  Sav.  Bk.  v.  Carman,  5  Wkly.  Dig.  2S) 
Where  a  sei-ies  of  orders  are  so  connected  that  if  one  is 
erroneous,  all  are,  if  one  is  reversed  upon  appeal,  the  gen- 
eral term  may  reverse  all,  so  that  the  records  of  the  court 
may  be  consistent.  {Stanton  v.  King,  76  N.  Y.  5S5).  A 
judgment,  affirming  wholly  or  partly  a  judgment,  from 
which  an  appeal  has  beem  taken,  shall  not,  expressly  and 
in  terms,  award  to  the  respondent,  a  sum  of  money,  or 
other  relief,  which  was  awarded  to  him  by  the  judgment 
so  affirmed.  (Co.  Civ.  Proc.  §  1317).  It  is  never  proper 
to  enter  two  judgments  in  the  same  court  for  the  same 
demand.     {Beers  v.  Hendrickson,  6  Robt.  53). 

Sec.  4.  Enforcement  of  judgment  or  order. 

Where  a  judgment  from  which  an  appeal  has  been 
taken,  from  one  court  to  another,  is  wholly  or  partly 
affirmed,  or  is  modified,  upou  the  appeal,  it  must  be  en- 
forced by  the  court  in  which  it  was  rendered,  to  the 
extent  permitted  by  the  determination  of  the  appellate 
court,  as  if  the  appeal  therefrom  had  not  been  taken. 
(Co.  Civ.  Proc.  §  1319). 

Where  a  final  order  in  a  special  proceeding,  from  which 
an  appeal  has  been  taken  from  one  court  to  another,  pur- 
suant to  section  thirteen  hundised  and  fifty  seven  of  the ' 
Code,  is  wholly  or  partly  affirmed,  or  is  modified  upon 
the  appeal,  the  appellate  court  may  enforce  its  order  or 
may  direct  the  proceedings  to  be  remitted  for  that  pur- 
pose to  the  court  bplo  w  or  to  the  judge  who  maj^e  the 
order  appealed  from.     (Co.  Civ.  Proc.  §  1320). 

Sec.  5.  Cancelling  the  docket. 

Where  a  final  judgment  for  a  sum  of  money,  or  direct- 
ing the  p,ayment  of  a  sum  of  money,  has  been  reversed, 
or  has  been  affirmed  as  to  part  only  of  the  sum  upon  an 
appeal,  taken  to  the  supreme  court  from  an  inferior 
court,  or  to  the  general  term  of  the  supreme  court,  or  of 
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a  superior  city  court,  from  a  judgment  rendered  in  either 
of  those  courts  respectively;  and  an  appeal  to  the  court 
of  appeals  is  not  taken  and  perfected,  and  the  security 
required  to  stay  execution  is  not  given,  within  ten  days 
after  the  entry  of  the  judgment  upon  the  appeal,  in  the 
clerk's  office  where  the  judgment  appealed  from  is  en- 
tered, the  clerk  must  make  a  minute  of  the  reversal  of 
the  judgment,  or  of  the  amount  to  which  it  has  been 
reduced,  ujpon  his  docket-book,  in  each  place,  where  the 
judgment  is  docketed.     A  transcript  of  the  docket,  as 
thus  corrected,  must  be  furnished  by  him,  and  may  be 
filed  in  any  county  clerk' s  office,  where  the  original  judg- 
ment is  docketed,  as  prescribed  by  law,  with  respect  to 
the  original  docket;  and  thereupon  the  county  clerk  must 
correct  his  docket  accordingly.     The  lien  of  a  Judgment, 
the  docket  of  which  is  not  corrected,  as  prescribed  in 
this  section,  remains  unaffected  by  the  reversal  or  modi- 
fication thereof,  until  the  decision  of  the  court  of  appeals,, 
upon  an  appeal  from  the  judgment  reversing  or  modify- 
ing the  same,  or  the  expiration  of  the  time  to  take  such 
an  appeal.     (Co.  Civ.  Proc.  §  1321). 

Where  a  final  judgment  for  a  sum  of  money,  or  direct- 
ing the  payment  of  a  sum  of  money,  has  been  reversed, 
or  affirmed  as  to  part  only  of  the  sum,  upon  an  appeal 
to  the  court  of  appeals,  the  docket  may  be  corrected,  as 
prescribed  in  the  last  section,  at  any  time  after  the  re- 
mittitur has  been  filed  in  the  court  below.  (Co.  Civ. 
Pyoc.  §  1322). 

ARTICLE  VI. 

DISMISSAL  OF   APPEAL. 

SECTION. 

1.  Motion  to  dismiss 

3.  Dismissal  on  appeal  to  the  court  of  appeals. 

3.  Dismissal  of  appeal  to  the  general  term. 

Sec.  1.  Motion  to  dismiss. 

A  motion  to  dismiss  an  appeal  must  be  made  on  notice 
served  upon  the  attorney  for  the  appellant,  or  in  case  of 
his  death,  to  be  served  in  the  same  manner  as  provided 
by  section  thirteen  hundred  and  two  of  the  Code  of  Civil 
Procedure,  for  service  of  a  notice  of  appeal,  where  it 
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cannot  be  made  upon  the  party.  {Hickox  v.  Weaver, 
15  Hun,  375).  The  motion  must  be  made  in  all  cases  to 
the  appellate  court.  {Barnumv.  Seneca  Co.  Bk.,  6  How. 
Pr.  82  ;  Morrison  v.  Morrison,  16  Hun,  507,  511).  A 
motion,  to  dismiss  an  appeal  is  usually  made  by  the 
respondent  and  he  may  move,  although  he  has  noticed 
the  case  for  argument  and  put  it  on  the  calendar 
{Stoughton  v.  Letvis,  2  How.  Pr.  N.  S.  331) ;  but  the 
appellant  may  also  move  to  dismiss  his  own  appeal, 
where  it  is  not  well  brought,  so  that  it  would  be  dis- 
missed on  motion  of  the  respondent,  or  by  the  court  of 
its  own  motion.  {Lanman  v  Lewiston  R.  B.  Co.,  18  ISF. 
Y.  493).  The  appellant  may  also  dismiss  an  appeal  at 
pleasure,  on  payment  of  costs.  {Warren  v.  Eddy,  13 
Abb.  Pr.  28^.  But  in  that  case,  if  the  opposing  party 
does  not  stipulate  for  a  dismissal  of  the'  appeal  upon 
I'eceipt  of  the  costs,  a  motion  should  be  made  as  in  other 
cases.  A  motion  to  dismiss  the  appeal  should  be  made 
upon  afiidavits  showing  the  grounds  upon  which  the  dis- 
missal is  sought.  {Lalliete  v,  Van  Keuren,  7  How.  Pr. 
409).  The  notice  of  motion  should  in  all  cases  specify 
the  papers  upon  which  the  motion  is  made.  In  the 
court  of  appeals,  if  the  motion  is  made  on  the  record,  a 
notice  of  motion  to  dismiss  the  appeal  is  not  defective,  if 
it  fails  to  refer  to  that  as  one  of  the  papers.  {Browne  v. 
Taylor,  69  N.  Y.  627). 

Sec.  2.  Dismissa;!  of  appeal  to  tbe  court  of  appeals. 

The  respondent  in  the  court  of  appeals  may  enter  an 
order  ex  parte  with  the  clerk,  dismissing  an  appeal  for 
the  want  of  prosecution,  where  the  appellant  has  failed 
to  file  the  return  within  ten  days  after  notice  in  writing 
to  do  so  (Ct.  of  App.  Rule  2);  or  for  an  entire  failure  of 
the  appellant  to  serve  printed  copies  of  the  case  within 
ten  days  after  such  notice.  (Ct.  of  App.  Rule  7).  But 
a  dismissal  ex  parte  can  only  be  had  where  there  is  an 
entire  failure  to  file  the  return  or  to  serve  copies  of  the 
case;  if  a  defective  return  is  filed  or  defective  copies  are 
served,  the  remedy  is  by  a  motion  to  the  court  to  compel 
the  appellant  to  file  and  serve  proper  papers  or  to  dis- 
miss the  appeal.     {Bowers  v.  Tallmadge,  23  N.  Y.  166). 
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Where  an  undertaking  was  not  given  to  perfect  the  ap- 
peal and  no  return  was  filed,  the  court  of  appeals  held 
that  there  was  nothing  to  dismiss,  and  no  step  could  be 
taken  in  that  court.  {B.  &  B.  Mfg.  Co.  v.  Tliayer,  82 
'N.  Y.  610).  The  respondent  cannot  move  to  dismiss  an 
appeal  to  the  court  of  appeals  for  the  failure  of  the  ap- 
pellant to  notice  the  cause  and  put  it  upon  the  calendar. 
If  he  wishes  to  expedite  the  case,  he  can  give  notice 
of  argument  and  put  it  upon  the  calendar  himself., 
{Nichols  V.  McLea^,  98  N.  Y.  458).  An  appeal  to  the 
court  of  appeals  will  be  dismissed  on  motion  of  the  re- 
spondent, for  the  delay  of  the  appellant,  after  notice  of 
the  death  of  his  attorney,  to  substitute  another  attorney 
{McElwain  v,  Tlie  Erie  By.  Co.,  71  N.  Y.  600);  but, 
where  the  appellant  has  appealed  from  an  order  grant- 
ing a  new  trial,  and  has  submitted  to  a  delay  of  six: 
years  before  the  argument,  the  appeal  will  not  be  dis- 
missed after  that  time  so  as  to  reheve  him  from  his  stipu- 
lation for  judgment  absolute  on  the  aiErmance  of  the 
order.  {Post  v.  HathorVb,  64  N.  Y.  147).  If  the  judg- 
ment appealed  from  is  a  nullity,  the  appeal  will  be  dis- 
missed. {People  V  Phillips,  67  N.  Y.  582).  If  the  ap- 
peal is  taken  from  a  discretionary  orSer,  it  will  be  dis- 
missed on  motion,  unless  it  appears  affirmatively  from 
the  order  itself  that  the  court  below  refused  to  act  for 
want  of  power,  or  unless  the  papers  show  that  the 
court  had  no  jurisdiction  to  make  the  order.  {Tilton  v. 
Beecher,  59  N  Y  176;  Nat.  Park  Bk.  v.  Whitmore,  104 
N.  Y.  297).  An  appeal  from  an  order  granting  a  new 
trial  after  a  new  verdict,  will  also  be  dismissed  it  it  ap- 
pears from  the  papers  that  the  order  may  have  been 
made  upon  a  question  of  fact.  ( Wright  v.  Hunter,  46  N". 
Y.  409).  Where  the  apparent  matter  in  controversy  in 
the  action  is  less  than  five  hundred  dollars,  the  court 
will  dismiss  the  appeal,  if  leave  has  not  been  given  to 
take  it.     {Am.  Hosiery  Co.  v.  Biley,  12  Abb.  N.  C.  329). 

Sec.  3.  Dismissal  of  appeal  to  the  general  term. 

The  general  term  will  dismiss  an  appeal,  which  has  been 
brought  in  viofeition  of  an  agreement  between  parties. 
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{People  V.  Stephens,  52  N.  Y.  306).  An  appeal  wliioh 
has  been  taken  from  an  order  directing  judgment,  will  be 
disrnissed;  the  only  remedy  in  that  case  is  an  appfeal 
from  the  judgment,  which  is  entered  upon  the  order. 
{Klots  V.  Fincke,  2  T.  &  C.  58o).  Where  an  appeal  has 
been  taken  from  a  motion  denying  an  application,  with 
leave  to  renew  it,  and  the  appellant  afterwards  renews 
the  application,  the  appeal  from  the  order  will  be  dis- 
missed. {Apsley  V.  Wood,  67  How.  Pr.  406).  An  ap- 
peal will  not  be  dismiss^  for  a  failure  to  make  a  case; 
because  the  appellant  may,  if  he  choose,  argue  his  appeal 
upon  the  judgment-roll  {Berger  v.  Duberneit,  7  Robt. 
1);  nor  for  a  failure  to  give  an  undertaking  for  a  stay,  or 
to  comply  with  an  order  to  give  a  new  undertaking;  the 
only  effect  in  such  cases  being  to  vacate  the  stay,  leaving 
the  appeal  pending.  {Kitching  v.  Diehl,  40  Barb.  433;. 
Oenter  v.  Melds,  1  Keyes,  483).  The  court  will  not  dis- 
miss an  appeal  because  an  order  has  been  obtained,  de- 
claring the  case  abandoned.  {CarraJier  v.  Carraher,  11 
Abb.  Pr.  N.  S.  338).  In  such  case  the  respondent  should 
apply  for  an  order  putting  the  case  on  the  calendar  of 
the  general  term,  and  upon  an  affidavit  of  the  non-service 
of  the  appeal  papers,  and  on  notice  to  the  appellant 
should  move  at  the  first  motion  day  in  the  term  to  strike 
the  cause  from  the  calendar  and  for  judgment  of  affirm- 
ance. (Id.  Gen.  Rule,  40).  So  the  motion  may  bemad* 
to  dismiss  the  appeal  in  the  general  term  after  a  failure 
to  serve  copies  of  the  papers  (Gen.  Rule,  40);  or  where 
appeal  is  from  non-enumerated  motion  for  a  failure  to 
serve  copies  of  the  papers  upon  that  motion  as  required. 
(Gen.  Rule,  41). 

ARTICLE  VII. 

RE- ARGUMENT. 

A  re-argument  is  an  application  for  a  rehearing  before 
the  same  court  and  on  the  same  papers  on  which  the 
original  hearing  was  had.  Motions  for  re-argument 
are  not  encouraged  by  the  courts,  especially  by  the 
courts  which  are  not  of  last  resort.  {Rector,  etc  ,  v. 
Higgins,  48  N.  Y.  533).     Such  a  motion  will  only  be 
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granted  in  the  court  of  appeals,  where  the  papers  show 
clearly  that  some  question  decisive  of  the  case  and  duly 
submitted  by  counsel,  was  overlooked  by  the  court,  or 
that  the  decision  is  in  conflict  with  an  express  statute, 
or  with  a  controlling  decision,  to  which  the  attention 
of  the  court  was  not  drawn,  through  the  neglect  or  inad- 
vertence of  counsel  (Mount  v.  Mitchell,  32  N.  Y.  702  ; 
Marine  Nat.  BJc.  v.  Nat.  Citij  Bk.,  59  N.  Y.  6Y)  ; 
or  where  it  appears  that  the  decision  requires  some  cor- 
rection, and  that  a  hearing  is  necessary  to  enable  the 
court  to  determine  exactly  what  it  is,  and  in  such  case 
the  correction,  which  is  claimed  to  be  necessary  ,  should 
appear  by  the  affidavits  upon  which  the  motion  is  made. 
{Anderson  v.  Contl.  Ins.  Co.,  106  N.  Y.  661).  The  same 
rule  has  been  adopted  as  to  re-arguments  in  the  general 
term.  {Banks  v.  Carter,  7  Daly,  All).  A  re-argument 
will  also  be  ordered  in  the  general  term,  if  the  appellate 
court  has  decided  differently  from  the  general  term  pend- 
ing the  decision,  or  if  the  court  has  made  an  obvious  mis- 
take; but  where  the  ^ror  claimed  is  one  of  law,  the  remedy 
of  the  party  aggrieved  is  usually  by  appeal  and  not  by  a 
motion  for  a  re-argument.  Courts  other  than  those  of 
last  resort  will  not,  in  ordinary  cases,  allow  re-arguments 
merely  for  the  purpose  of  correcting  supposed  errors, 
unless  it  is  plain  that  the  error  was  an  oversight.  {Newell 
V.  Wheeler,  4  Robt.  190;  Taylor  v.  Grant,  36  Super.  259). 
A  re-argument  will  not  be  allowed  because  counsel  for 
the  appellant  have  omitted  to  present  a  point,  unless  an 
exception  was  taken  to  it,  or  unless  the  court  overlooked 
or  neglected  it;  usually  where  a  point  is  not  presented 
on  the  argument,  it  is  considered  as  abandoned.  {Hunt 
V.  Church,  73  N.  Y.  615;  Rogers  v.  Laytin,  81  N.  Y. 
642).  It  is  not  to  be  assumed  that  because  the  court  has 
not  specifically  discussed  a  point  in  its  written  opinion 
that  it  has  been  overlooked.  The  court  of  appeals  say, 
that  it  is  in  the  habit  of  deliberately  discussing  a  case  in 
all  its  bearings,  and  a  mere  omission  to  notice  and  dis- 
cuss, in  the  opinion,  supposed  differences  from  a  former 
decision,  does  not  warrant  the  supposition  that  those 
differences  have  escaped  observation.  {Tarry  v.  Wait, 
66  N.  Y.  91).     A  motion  for  a  re-argument  cannot  be 
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heard  in  the  court  of  appeals  after  the  remittitur  has 
been  sent  down  and  filed  and  the  usual  order  made  upon 
it  in  the  court  below,  until  it  has  been  returned  to  the 
court  of  appeals.  ( Wilmerdings  v.  Fowler,  15  Abb.  Pr. 
N.  S.  86). 

Motions  for  re-arguments  will  only  be  heard  on  notice 
to  the  adverse  party,  stating  briefly  the  ground  upon 
which  a  re-argument  is  asked,  and  such  motions  must 
be  submitted  on  printed  briefs,  stating  concisely  the 
points  supposed  to  have  been  overlooked  or  misappre- 
hended by  the  court,  with  proper  reference  to  the  par- 
ticular portion  of  the  case,  and  the  authorities  relied 
upon,  and  counsel  will  not  be  heard  orally.  (Ct  of  App. 
Eules  23).  The  same  rule  obtains  in  all  the  general 
terms  in  the  State. 

ARTICLE  VIII. 

RESTITUTION. 

Where  a  final  judgment  or  order  is  reversed  or  modi- 
fied, upon  appeal,  the  appellate  court,  or  the  general 
term  of  the  same  court,  as  the  case  may  be,  may  make 
or  compel  restitution  of  property  or  of  a  right,  lost  by 
means  of  the  erroneous  judgment  or  order;  but  not  so  as 
to  affect  the  title  of  a  purchaser,  in  good  faith  and  for 
value.  Where  property  has  been  sold,  the  court  may 
compel  the  value,  or  the  purchase  price,  to  be  restored 
or  deposited  to  abide  the  event  of  the  action,  as  justice 
requires.  When  the  appeal  is  from  a  judgment  in  favor 
of  the  owner  of  real  estate,  in  an  action  to  compel  the 
specific  performance  of  a  contract  for  the  sale  thereof, 
such  owner  shall  have  the  same  right  to  sell  or  dispose 
of  the  same  as  though  no  appeal  had  been  taken;  unless 
the  appellant  shall  file  with  the  clerk  of  the  court  a  writ- 
ten undertajting  in  a  sum  fixed  by  the  court,  or  a  judge 
thereof,  upon  a  notice  to  the  respondent  of  at  leafft  ten 
days,  and  to  be  approved  by  such  court  or  judge,  to  the 
effect  that  the  appellant  will,  in  casa  the  judgment  ap- 
pealed from  shall  be  aflBirmed,  pay  to  such  owner  such 
damages  as  he  may  suffer  by  reason  of  such  appeal,  not 
87 
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exceeding  the  amount  of  the  penalty  in  such  undertak- 
ing. Such  undertaking  may  be  filed  at  any  time  during 
the  appeal,  but  any  sale  of  such  real  estate  or  contract  ta 
sell  the  same  in  good  faith  and  for  a  valuable  considera- 
tion, after  said  judgment  and  before  the  filing  of  such 
undertaking,  shall  be  as  valid  as  if  such  undertaking  had 
not  been  filed.  In  case  such  undertaking  shall  not  be 
filed,  the  respondent  shall  be  entitled,  at  any  time  during 
such  appeal,  to  an  order  discharging  of  record  any  notice 
of  pendancy  of  action  filed  in  the  action,  and  also  can- 
celling and  discharging  of  record  said  contract,  in  case 
the  same  has  been  recorded.     (Co.  Civ.  Proc.  §  1323). 

It  is  discretionary  with  the  court,  where  an  application 
for  restitution  has  been  made,  to  order  it  on  motion,  or 
to  deny  the  motion  and  leave  the  pferty  to  his  action. 
{MarJcet  Nat.  Blc.\.  Pacific  Nat.  B7c.,  102  K  Y.  464). 
The  exercise  of  that  discretion  cannot  be  reviewed  in  the 
court  of  appeals,  unless  it  is  claimed  that  the  discretion, 
has  been  abused.  (Id).  The  court  has  power  only  to  re- 
store property  or  rights  lost  by  the  particular  judgment, 
reversed.  {Murray  v,  Berdell,  98  N.  Y.  480).  Where- 
judgment  has  been  ordered  for  the  appellant  and  no  new 
trial  is  ordered,  restitution,  of  all  that  the  appellant  has, 
lost  by  the  judgment  which  was  reversed.  Is  a  matter  of 
course.  {Estus  v.  Baldwin,  9  How.  Pr.  80).  The  fact 
that  a,  new  trial  has  been  ordered  in  the  action  is  not  ne- 
cessarily a  reason  for  refusing  a  restitution  {Murray 
y. Berdell,  98  N.  Y.  480);  but  it  is  not  usually  ordered  in 
such  cases,  unless  the  coart  ordering  the  new  trial  direct 
it,  or  unless  the  grounds  on  which  the  new  trial  is  or- 
dered are  such,  that  it  is  likely  that  the  appellant  will 
succeed.  {Young  v.  Brush,  18  Abb.  Pr.  171,  180).  The 
court,  instead  of  ordering  restitution  to  be  made  to  the 
appellant,  may,  in  its  discretion;  direct  the  moneys  which 
have  been  paid  on  the  reversed  judgment,  to  be  paid  into 
court  to  abide  the  result  of  the  new  trial.  {Marvin  v. 
Brewster  Mfg.  Co.,  56  N.  Y.  671).  Where  a  judgment 
for  the  plaintiff  in  ejectment  has  been  revered,  it 
is  a  matter  of  course  to  order  a  restitution.  {Oostar 
V.  Peters,  4  Abb.  N.  S.  53).  So  where  land,  which  has  been 
seized  upon  an  attachment,  has  been  sold  and  judgment. 
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recovered  in  the  action  and  the  judgment  afterwards 
reversed,  restitution  will  be  ordered.  {Murray  v.  Ber- 
dell,  supra).  In  such  case  thip  owner  is  not  confined  to 
a  restitution  of  the  rents  which  were  actually  received 
during  that  the  time  that  the  land  was  in  the  possession 
of  the  plaintiff,  but  he  may  have  either  the  rents,  or  the 
rental  value  as  may  be  just.  ( Wallace  v.  Berdell,  101 
N.  Y.  13).  In  eifher  case,  payments  necessarily  made 
for  taxes  and  ordinary  i^i^pairs,  would  be  involved  in 
ascertaining  the  rents  received,  or  the  rental  value. 
The  mesne  profits  consist  of  the  net  rents  after  deduct- 
ing all  necessary  repairs  and  taxes,  or  the  rental  value, 
or  the  value  of  the  use  and  occupation.  That  is  aU  of 
which  the  party,  from  whom  the  possession  has  been 
withheld,  has  been  deprived.  For  this  he  should  be 
made  whole,  mid.  he  should  not  suffer  for  any  disman- 
agement,  neglect  or  improvident  expenditure  by  the 
party  in  possession.  On  the  other  hand,  he  should  not 
be  relieved  from  any  necessary  diminution  of  the  gross 
rents,  or  rental  value,  or  gross  value  of  the  use  and  occu- 
pation, to  which  he  would  himself  have  been  subjected 
had  he  not  been  disturbed  in  his  possession.  ( Wallace 
V.  Bardell,  supra).  Where  under  an  adverse  judgment 
in  an  action  in  the  nature  of  a  quo  warranto,  the  defend- 
ant who  was  in  the  possession  of  the  office,  by  virtue  of 
certificate  of  election  from  the  board  of  canvassers,  is 
removed  from  it,  the  court  of  appeals  upon  reversal  of 
the  judgment,  should  compel  restitution,  and  replace  the 
respondent  in  the  office  from  which  he  had  been  ejected, 
and  should  not  look  into  the  case  to  see  which  way  the 
merits  inclined  as  between  the  contestants.  {People  v. 
Livingston,  80  N,  Y.  66).  Where  a  judgment  has  been 
set  aside,  the  court  which  authorized  to  direct  restitution 
under  section  twelve  hundred  and  ninety-two,  is  the 
court  which  set  aside  the  judgment  ;  and  so  where  the 
judgment  was  set  aside  by  the  general  term  and  the 
order  was  affirmed  by  the  court  of  appeals,  the  motion 
for  restitution  should  be  made  to  the  general  term. 
{Market  Nat.  BJc.  v.  Pacific  Nat.  Bk.,  102  JST.  Y.  464). 
Restitution  cannot  be  had  in  any  case,  unless  it  is 
ordered  by  the  court.     {Martin  v.  Rector,  2  Civ.  Pro.  R. 
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134).  A  direction,  for  restitution  of  the  moneys  paid 
upon  a  judgment  which  has  been  set  aside,  or  which  has 
been  reversed  upon  appeal,  is  in  effect  a  judgment  for  a 
sum  of  money,  and  is  enforceable  by  execution.  ( O'Gara 
V.  Kennedy,  11  K  Y.,  423). 


CHAPTER  XLIII. 

APPEALS  TO  THE  COURT  OP  APPEALS. 


ARTICLE  I.— What  is  appealable. 
ARTICLE  II.— Taking  the  appeal. 
ARTICLE  III. — Papers  used  on  the  appeal. 
ARTICLE  IV.— Practice  in  the  court  of  appeals. 

ARTICLE  I. 

WHAT  IS  APPEALABLE. 

SECTION. 

1.  Judgments. 
3.  Orders. 

3.  Final  order  in  special  proceedings. 

4.  What  will  be  reviewed. 

Sec.  1.  Judgments. 

An  appeal  may  be  taken  to  the  court  of  appeals  in  a 
case  where    that  court  has   jurisdiction  as  prescribed 
in   sections    one    hundred    and    and    ninety,  and    nine 
hundred  twelve  of  the  Code.     (Co.  Civ.   Proc.  §  1324). 
The    court    of    appeals    has    exclusive    jurisdiction    to 
review  a  final  judgment  rendered  upon  appeal  by  the 
general  term  of  the  supreme  court  or  of  either  of  the 
superior  city  courts  in  an  action  commenced  in  either 
of  those  courts  or  brought  there  from  any  other  court; 
and  upon  such  appeal  to  review  an  interlocutory  judg- 
ment or  intermediate  order  involving  the  merits  and 
necessarily  aflFecting  the  final  judgment.    (Co.  Civ.  Proc. 
§  190,  subd.  1).     The  question  as  to  what  is  a  final  judg- 
ment has  been  considered  in  chapter  thirty-nine,  article 
one,  and  it  need  not  be  further  discussed  here.     The 
right  of  review  in  the  court  of  appeals  in  civil  cases  is 
not  an  inherent  natural  right,  but  it  is  one  which  is  given 
exclusively  by  statute,  and  it  can  be  taken  away  by  the 
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legislature.  {People  v.  Fovjler,  55  N.  Y.  6Y5).  An  ap- 
peal will  not  lie  to  the  court  of  appeals  from  an  inter- 
locutory judgment  {Victory  v.  Blood,  93  N.  Y.  650);  ex- 
cept in  the  case  provided  by  sub-division  four  of  section 
one  hundred  and  ninety,  which  is  as  follows:  When  an 
interlocutory  judgment  has  been  entered  on  the  decision 
of  a  demurrer,  provided  that  the  appeal  shall  be  taken 
within  sixty  days  after  the  service  on  the  attorney  for 
the  appellant  of  a  copy  of  the  judgment.  (Co.  Civ.  Proc. 
§  190,  subd.  4).  Before  1882  no  appeal  was  allowed  to 
the  court  of  appeals  from  an  interlocutory  judgment  in 
any  case.  The  appeal  which  is  allowed  from  a  final 
judgment  must  be  from  one  rendered  upon  an  actual  de- 
termination of  the  general  term,  after  a  hearing.  {Van 
Bergen  v.  Bradley,  2  Trans.  App.  295;  Delaney  v.  Brett, 
51  ]Sr.  Y.  T8).  A  pro  forma  determination  of  the  general 
term  is  not  appealable,  though  all  the  parties  to  the  action 
request  it  {Oridley  v.  Daggett,  6  How.  Pr.  280);  nor  can 
an  appeal  be  taken  from  an  affirmance  by  default  at  the 
general  term.     {Stevens  v.  Glover,  83  N.  Y.  611). 

An  appeal  cannot  be  taken  in  an  action  commenced  in 
a  court  of  a  justice  of  the  peace,  or  in  the  city  court  of 
the  city  of  New  York,  or  in  a  district  court  of  that  city, 
or  in  the  city  court  of  Yonkers,  or  in  a  justices' court  of 
a  city,  unless  the  court  below  allows  the  appeal,  by  an 
order  made  at  the  general  term  which  rendered  the  deter- 
mination, or  at  the  next  general  term  after  judgment  is 
entered  thereupon.  An  action  discontinued  because  the 
answer  set  forth  matter  showing  that  the  title  to  real 
property  came  in  question,  and  afterwards  prosecuted  in 
another  court,  is  not  deemed  to  have  commenced  in  the 
court  wherein  the  answer  was  interposed  within  the 
meaning  of  this  subdivision.  (Co.  Civ.  Proc.  §  191, 
subd.  2). 

This  subdivision  applies  to  all  appeals  which  are  sought 
to  be  taken  in  the  actions  mentioned  in  it,  whether  they 
are  appeals  from  orders  or  from  judgments. 

An  appeal  cannot  be  taken  from  a  judgment,  or  from 
an  order  granting  or  refusing  a  new  trial,  except  in  an 
action  or  special  proceeding  affecting  the  title  to  real 
property,  or  an  interest  therein,   if  the  matter  in  con- 
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troversy,  excluding  costs,  is  less  than  five  hundred  dol- 
lars; xanless  the  court  below,  by  an  order  made  at  the 
general  term  which  rendered  the  determination,  or  at 
the  next  general  term  after  Judgment  is  entered  thereupon, 
allows  the  appeal,  on  the  ground  that  a  question  of  law  is 
involved,  which  ought  to  be  reviewed  by  the  court  of 
appeals. 

If  an  appeal  is  taken,  by  the  plaintiff,  from  a  judg- 
ment rendered  in  an  action  not  founded  upon  a  contract, 
the  sum  for  which  the  complaint  demands  iudgment,  or, 
if  the  action  is  to  recover  one  or  more  chattels,  the  value 
of  the  chattels,  as  stated  in  the  complaint,  is  deemed  to 
be  the  amount  of  the  matter  in  controversy,  within  the 
last  subdivision,  unless  the  defendant  has  interposed  a 
counter-claim;  in  which  case  the  counter-claim  must  be 
included  in  determining  the  amount  in  controversy.  (Co. 
■Civ.  Proc.  §  191,  subd.  3). 

The  provisions  of  this  section  apply  to  a  judgment  of 
affirmance  as  well  as  any  other  judgment;  the  words 
"granting  or  refusing  a  new  trial"  relate  to  the  word 
"order"  and  not  the  word  "judgment."  {Butterfield 
V.  Budde,  58  N.  Y.  489).  Leave  to  appeal  to  the 
court  of  appeals  must  be  applied  for  upon  motion, 
on  notice;  and  it  should  be  made  upon  an  affidavit, 
stating  the  facts  which  show  the  propriety  of  grant- 
ing the  leave.  It  cannot  be  rnade  at  a  general  term 
later  than  the  next  general  term  after  judgment  is 
rendered  upon  the  determination.  {Third  Av.  B.  R.  Co. 
V.  Ehling,  100  N.  Y.  98).  Leave  will  be  granted  where 
the  court  to  which  the  application  is  made  is  satisfied 
that  the  questions  of  law  involved  in  the  case  are  such 
as  ought  to  be  reviewed  by  the  general  term,  and  when 
they  fall  within  one  or  other  of  the  following  classes: 
(First),  That  they  involve  the  construction  of  a  public 
statute;  or  (second),  that  they  involve  questions  of  law 
of  public  importance  or  affecting  a  large  public  interest; 
or  (third),  that  a  large  number  of  cases  are  pending  upon 
the  determination  of  the  one  case;  or  (fourth),  that  the 
principles  involved  are  of  importance  to  others  than  the 
parties  litigating.  In  respect  to  either  of  these  classes  of 
cases,  the  court  must  be  satisfied  that  there  is  a  fair  and 
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reasonable  ground  to  doubt  the  correctness  of  the  de- 
cision sought  to  be  reviewed.  {Butterfield  v.  Badde,  38 
Super.  U;  Taylor  v.  Arnoux,  15  N.  Y.  S.  Eep.  383).  The 
appeal  wiU  not  usually  be  allowed  unless  the  question 
presented  is  a  novel  one.  {Fire  Dept  of  N.  Y.  v.  Stetson, 
6  N.  Y.  S.  Rep.  235).  The  question  as  to  whether  the 
money  in  controversy  is  sufficient  to  entitle  a  party  to 
appeal  without  leave  granted,  is  determined  by  the 
amount  in  controversy  in  the  court  from  which  the  ap- 
peal is  taken.  {Knapp  v.  Deyo,  108  N.  Y.  518).  Although 
at  the  trial  the  amount  litigated  was  more  than  five 
hundred  dollars,  if  the  controversy  at  the  general  term 
is  with  regard  to  an  amount  less  than  that,  no  appeal 
can  be  taken  without  leave.  {Brown  r.  Sigourney,  72 
N.  Y.  122).  Wherever  there  is  a  recovery  in  the  action, 
the  amount  of  the  judgment,  exclusive  of  costs  and 
interest  after  rendition,  must  exceed  five  hundred  dol- 
lars, to  entitle  the  party  to  appeal.  {Produce  Bank.  v. 
Morton,  67  N.  Y.  199  ;  Graville  v.  N.  Y.  O.,  etc.,  B.  B. 
Co.,  104  N.  Y.  674).  If  the  judgment  is  for  just  five 
hundred  dollars,  it  is  not  appealable  as  a  matter  of  right. 
{Long  V.  Warren,  1  Wkly.  Dig.  171).  There  seems  to  be 
some  contest  in  the  cases  as  to  the  effect  of  a  counter- 
claim interposed  in  the  action.  In  Boosevelt  r.  Linkert,. 
(67  N.  Y.  447),  the  court  held"  that  if  the  judgment  was 
for  the  recovery  of  an  amount  of  money,  it  must  in  aU 
cases  exceed  five  hundred  dollars  to  give  the  right  to 
appeal.  In  that  case  the  plaintiff  claimed  a  balance  due 
of  nine  hundred  and  ninety  seven  dollars  and  fifty -two 
cents  ;  the  defendant  denied  this  claim  and  set  up  a 
counterclaim  amounting  to  one  thousand  three  hundred 
and  twenty-two  dollars,  for  which  he  claimed  judgment. 
The  referee  found  that  there  was  due  to  the  plaintiff 
upon  his  cause  of  action,  nine  hundred  and  eighty -two 
dollars  and  eighty-four  cents,  and  that  the  counterclaim 
of  the  defendant  amounted  to  five  hundred  and  ninety- 
five  dollars  and  fifty  cents,  and  he  ordered  judgment  for 
the  plaintiff  for  four  hundred  and  twelve  dollars  and 
twenty-nine  cents.  After  affirmance  at  the  general 
term  an  appeal  was  taken  to  the  court  of  appeals  which 
was  dismissed  because  the  recovery  was  not  five  hundred 
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dollars.  In  the  later  case  of  Crawford  v.  West  Side  Bank. , 
(92  N.  Y.  631),  the  plaintiff  demanded  three  hundred  and 
ninety-eight  dollars  and  seventy-one  cents  ;  the  answer 
denied  the  liability  and  set  up  a  counterclaim  for  three 
hundred  and  twenty-nine  dollars  and  twenty -one  cents, 
and  judgment  was  given  for  the  defendant  for  the  full 
amount  of  the  counterclaim.  In  that  case  it  was  held 
that  the  amount  of  the  two  claims  constituted  the 
amount  in  controversy,  and  that  an  appeal  was  a  matter 
of  right.  In  the  case  of  Beed  v.  Trowbridge,  (106  N.  Y. 
657),  where  the  cause  of  action  for  one  thousand  four 
hundred  and  sixty -five  dollars  was  put  in  issue  and  con- 
tested, a  judgment  was  rendered  for  less  than  five 
hundred  dollars  because  of  the  application  of  an  undis- 
puted counterclaim,  it  was  held  that  the  controversy  was 
for  more  than  five  hundred  dollars,  and  the  case  was  ap- 
pealable. These  three  cases  are  diffi  cult  to  harmonize  so  far 
as  the  facts  stated  in  the  reports  are  concerned.  If  a 
counterclaim  which  is  contested  and  litigated,  exceeds 
five  hundred  dollars,  the  action  is  appealable,  although 
the  cause  of  action  is  for  less  than  that.  {Cass  v.  Hig- 
enbotam,  1  Centr.  Rep.  315).  Where  the  judgment  is 
not  for  a  specific  sum  of  money,  the  value  of  the  subject- 
matter  in  controversy  must  be  over  five  hundred  dollars 
to  give  the  right  to  appeal.  {Produce  Bk.  v.  Morton, 
67  N.  Y.  199).  In  a  creditor's  action  the  amount  of  the 
judgment  upon  which  the  action  is  brought  is  the  mea- 
sure of  the  subject-matter  involved  in  the  controversy. 
{Payne  v.  Becker,  87  JST.  Y.  153).  The  court  will  look  at 
the  evidence  or  the  proceeding  at  the  trial  to  ascertain 
the  amount  in  controversy  at  the  trial  {Knapp  v.  Deyo, 
108  N.  Y.  518);  or  the  facts  may  be  shown  on  affidavits 
on  motion  to  dismiss.  {King  v.  Oalvin,  62  N.  Y.  328; 
7  Al.  J.  170).  The  provisions  of  the  Code  make  the  amount 
demanded  in  the  complaint  controlling  only  in  actions  for 
tort,  because  in  actions  upon  contract,  the  facts  alleged  in 
the  complaint  may  show  that  the  plaintiff,  if  successful, 
would  not  be  entitled  In  law  to  the  amount  demanded  in 
his  complaint.  The  distinction  is  not  based  upon  the 
theory  that  in  actions  upon  contract  the  plaintiff  ean 
88 
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recover  more  than  he  demands  in  his  complaint.  ( Van 
Gelder  v.  Van  Gelder,  81  N.  Y.  128).  An  action  only- 
affects  the  title  to  real  property  where  the  result  of  the 
action  necessarily  affects  the  title  or  an  interest  in  the 
title.  An  action  to  recover  possession  of  real  property, 
or  to  set  aside  or  to  compel  a  conveyance  of  it,  or  for  its 
partition  is  of  that  description.  An  action  for  an  injury 
to  it,  or  to  foreclose  a  lien  upon  it,  or  to  set  aside  an  as  • 
sessment  upon  it,  does  not  affect  the  title  to  real  prop- 
erty so  that  the  action  is  appealable,  unless  the 
amount  of  the  injury  or  of  the  lien  contested,  or  the 
assessment  which  is  sought  to  be  set  aside  exceeds 
five  hundred  dollars.  ( Wheeler  v.  Scojield,  67  N. 
Y.  311;  McTiolsY.  VoorMs,  74  N.  Y.  28).  Where  the 
action  is  for  trespass  it  cannot  be  said  to  affect  the  title 
to  real  estate  unless  the  judgment  is  such  as  to  deter- 
mine the  title  in  favor  of  one  party  or  the  other.  {Scully 
V.  Sanders,  11  JST.  Y.  598).  Where  a  motion  is  made  to 
dismiss  the  appeal  because  the  amount  involved  is  less 
than  five  hundred  dollars,  the  burden  hes  upon  the 
respondent  of  showing  what  the  amount  involved  is. 
{People  V.  Horton,  64  N.  Y.  58).  An  order  permitting 
an  appeal  may  be  made  at  a  general  ijerm  composed  of 
judges  different  from  those  who  made  the  determination 
from  which  the  appeal  is  to  be  taken.  {Third  Av.  R.  R. 
Co.  V.  Ehling,  100  N.  Y.  98).  The  order  must  state  in 
terms  that  the  case  involves  a  question  which  should  be 
reviewed  by  the  court  of  appeals,  if  it  does  not,  the  ap- 
peal will  be  dismissed.  {Bastable  v.  City  of  Syracuse, 
72  N.  Y.  64)t  The  action  of  the  general  term  refusing 
leave  to  appeal  to  the  court  of  appeals  is  not  reviewable 
in  the  last  named  court.  {People  v.  Fowler,  56  N.  Y. 
675). 

Sec.  3.  Orders, 

Sub-division  1. — Limit  op  the  Eight  to  Appeal. 

The  court  of  appeals  has  also  exclusive  jurisdiction  to 
review  upon  appeal,  every  actual  determination  made  at 
a  general  term  by  the  supreme  court  or  by  either  of  the 
superior  city  courts. 

Where  an   order   has   been   made  in  an   action  com- 
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menced  in  either  of  those  courts  or  brought  there  from 
another  court,  affecting  a  substantial' right,  andjiot  l-est- 
ing  in  discretion,  which  either  m  effect  determines  the 
action,  and  prevents  a  final  judgment,  or  discontinues 
the  action,  or  grants  or  refuses  a  new  trial,  or  strikes 
out  a  pleading,  or  part  of  a  pleading,  or  decides  an  inter- 
locutory application,  or  a  question  of  practice,  or  deter- 
mines a  statutory  provision  of  the  State  to  be  unconsti- 
tutional, and  the  determination  appears  from  the  reasons 
given  for  the  decision,  or  is  necessarily  implied  in  the 
decision.     (Co.  Civ.  Proc.  §  190,  subd.  2). 

The  right  of  appeal  from  orders  is  strictly  limited  by 
the  provisions  of  the  section  just  cited.  To  entitle  an 
appellant  to  have  an  order  reviewed  in  the  court 
of  appeals,  it  must  not  only  affect  a  substantial 
right,  but  it  must  not  rest  in  the  discretion  of  the 
court.  If  the  order  is  discretionary  it  is  not  re- 
viewable. {Howell  V.  Mills,  53  N.  Y.  322).  The 
general  terms  of  the  various  courts  have  authority 
to  review  orders  made  by  the  special  term  which  involve 
substantial  right^  although  they  may  be  matters  of  dis- 
cretion ;  but  there  the  right  to  review  ends.  The  court 
of  appeals  has  no  authority  to  review  the  decision  of  the 
general  term  in  such  cases.  {Livermore  v.  Bainhridge, 
56  N.  Y.  72).  If  the  appellant  has  the  right  to  have  a 
question  decided  upon  a  motion  and  the  court  refused  to 
decide  it  in  that  way,  the  order  is  appealal^e  to  the  court 
of  appeals,  although  if  the  court  had  passed  upon  it,  it 
would  have  been  in  its  discretion  whether  or  not  to  im- 
pose terms  upon  granting  the  relief  which  was  sought. 
{Fredericks  v  Taylor,  52  N.  Y.  596),  Where  an  order 
is  made  at  the  special  term  which  involves  a  substantial 
right,  the  party  appealing  from  it  to  the  general  term  is 
entitled  to  have  it  reviewed  by  that  court,  although  it 
involves  a  question  of  discretion  ;  and  a  refusal  by  the 
general  term  to  entertain  the  appeal  and  pass  upon  its 
merits,  is  an  error  of  law,  which  is  reviewable  in  the 
court  of  appeals.  {Hanover  F.  Ins.  Co.  v.  Tomlinson, 
58  "S.  Y.  215).  So  an  order  is  reviewable  in  the  court  of 
appeals  where  it  is  apparent  that  the  court  had  no  juris- 
diction to  make  it,  although  if  there  had  been  jurisdic- 
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tion,  it  would  have  involved  a  question  of  discretion. 
{Steuben  0o.  Bh.  v,  Alherger,  78  N.  Y.  252).  An  order 
granting  a  temporary  injunction  is  appealable  to  the 
court  of  appeals,  where  upon  the  papers,  no  facts  are 
shown,  which  would  authorize  the  court  to  exercise  its 
discretion  in  granting  the  order  {McHenry  v.  Jewett,  90 
IN",  Y.  58) ;  and  it  clearly  appears  that  under  no  circum- 
stances would  the  court  below  have  the  power  to  make 
the  order  which  it  is  appealed  from.  {Strasser  v.  Moonelis, 
108  N.  Y.  611).  The  same  rule  is  applied  where  the  court 
of  original  jurisdiction  has  granted  alimony  in  an  action, 
for  a  separation,  upon  a  state  of  facts  in  which  the 
court  have  no  authority  to  make  such  an  order. 
{Collins  V.  Collins,  71  N.  Y.  269).  A  discretionary 
order  may  be  appealable  also,  where  it  is  evident 
from  the  papers  that  the  court  has  abused  the  dis- 
cretion possessed  by  it,  or  has  exceeded  the  power 
which  is  given  to  it.  ( Withowshi  v.  Paramore,  93  N. 
Y.  467).  To  warrant  the  court  of  appeals  in  entertaining^ 
the  appeal  from  an  order  upon  a  matter  of  discretion, 
the  order  itself  must  specify  the  grounds  of  decision,  and 
it  must  appear  that  the  discretion  of  the  court  was  not 
exercised.     {Bate  v.  McDowell,  97  N.  Y.  646). 

Sub-division  g. — What  Ordees  may  be  Appealed 

From. 

An  appeal  may  be  taken  to  the  court  of  appeals  from- 
orders  in  an  action  which  either, 

1.  In  effect  determines  the  action,  and  prevents  a  final 
judgment,  or, 

2.  Discontinues  the  action,  or, 

3.  Grants  or  refuses  a  new  trial,  or, 

4.  Strikes  out  a  pleading,  or  a  part  of  a  pleading,  or, 

5.  Decides  an  interlocutory  application,  or  a  question 
of  practice,  or, 

6.  Determines  a  statutory  provision  of  the  state  to  be 
unconstitutional,  and  the  determination  appears  from  the 
reasons  given  for  the  decision,  or  is  necessarily  implied 
in  the  decision.     (Co.  Civ.  Proc.  §  190,  subd.  2). 

Under  the  first  enumeration  an  appeal  lies  from  an  or- 
der of  the  supreme  court  dismissing  an  appeal  from  an 
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order  of  the  special  term,  because  it  was  taken  too  late 
{Bates  V.  Voorhees,  20  N.  Y.  525);  it  also  lies  from  an 
order  vacating  a  judgment  which  has  been  rendered  after 
striking  out  an  answer  as  sham,  when  it  is  decided  upon 
the  ground,  that  by  reason  of  matter  occurring  between 
the  time  of  the  striking  out  of  the  answer  and  the  actual 
entry  of  judgment,  the  plaintiffs  cause  of  action  ceased 
to  exist.  Such  an  order  in  effect  determines  the  action 
and  prevents  a  final  judgment  from  which  an  appeal  can 
be  taken.     {Edson  v.  Dillaye,  17  IST.  Y.  158). 

An  appeal  cannot  be  tak^,  from  an  order  granting  a 
new  trial,  on  a  case  of  exceptions,  unless  the  notice  of 
appeal  contains  an  assent,  on  the  part  of  the  appellant, 
that  if  the  order  is  affirmed,  judgment  absolute  shall  be 
rendered  against  the  appellant.  (Co.  Civ.  Proc.  §  191, 
subd.  1).  The  authority  to  appeal  from  an  order  grant- 
ing a  new  trial  only  exists  in  cases  where  final  judgment 
can  be  given  upon  the  appellant's  stipulation,  which  will 
dispose  of  the  entire  controversy.  In  an  action  by  the 
attorney  general,  in  the  name  of  the  people,  upon  the 
relation  of  the  claimant  to  an  ofl&ce,  to  try  the  title  to  the 
office,  a  verdict  against  the  defendant  does  not  establish 
the  right  of  the  relator  to  the  office,  and  the  appellant 
cannot  by  stipulation  permit  judgment  to  be  entered  in 
favor  of  the  relator,  adjudging  that  he  is  legally  enti- 
tled to  the  office;  and  therefore  in  such  an  action,  an 
appeal  can  be  taken  to  the  court  of  appeals  from  an  or- 
der granting  a  new  trial.  {People  v.  Thatcher^  55  N.  Y. 
525).  But  in  an  action  for'divorce,  where  judgment  has 
been  rendered  in  favor  of  the  defendant,  which  has  been 
reversed,  and  a  new  trial  ordered  by  the  general  term,  if 
the  fact  of  adultery  necessarily  appeared  upon  the  trial, 
the  defendant  may  appeal  to  the  court  of  appeals,  and 
give  the  stipulation  required  in  the  subdivision  last  cited. 
{Conger  v.  Conger,  77  N.  Y.  432).  No  appeal  can  be 
taken  to  the  court  of  appeals  from  an  order  of  the  gen- 
eral term  granting  a  new  trial,  where  a  material  question 
of  fact  was  involved,  upon  which  the  order  might  have 
been  granted  (^roTi^  v.  The  N.  Y.  &  N.  H.  R.  R.  Co., 
95  N.  Y.  656);  unless  where  the  order  was  made  upon 
exceptions,  as  well  as  upon  a  ground  which  involved  the 
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facts,  and  it  appears  from  the  order  that  it  was  deniedl 
upon  the  facts,  and  granted  only  upon  the  exceptions;, 
in  which  case  questions  of  law  only  are  involved,  and 
an  appeal  will  lie  to  the  court  of  appeals,  {Courtney 
V.  Baker,  60  N.  Y.  1;  Pilaris  v.  Gere,  107  N.  Y  231). 
An  appeal  will  not  lie  to  the  court  of  appeals  on  an 
order  denying  a  new  trial  on  grounds  involving  matters 
of  discretion.  ( Williams  v.  Montgomery,  60  N.  Y.  648). 
Where  a  new  trial  is  granted  by  the  general  term,  on 
motion  after  an  interlocutory  judgment,  an  appeal  lies 
from  the  order  to  the  court  of  appeals.  {Kelsey  v.  Sar- 
gent, lOtt  JST.  Y.  663).  Whei-e  the  general  term  has- 
affirmed  a  judgment  and  also  affirmed  an  order  denying 
a  new  trial,  an  appeal  is  not  allowed  to  the  court  of  ap- 
peals from  so  much  of  the  order  of  the  general  term  as 
affirms  the  order  denying  a  new  trial.  Judgment  should 
be  first  entered  upon  the  decision  of  the  general  term, 
and  an  appeal  taken  from  that.  {Derleth  v.  DeOraff,. 
104  N.  Y.  661).  Where  an  order  of  reference  has  been 
granted  in  an  action  of  tort,  or  in  a  case  in  which  the- 
court  has  no  power  to  grant  a  compulsory  order  of  refer- 
ence, an  appeal  will  lie  from  the  affirmance  of  the  order 
to  the  court  of  appeals.  {Townsend  v.  Hendricks,  40 
How.  Pr.  143).  An  appeal  will  lie  to  the  court  of  appeals 
from  the  affirmance  of  an  order,  denying  a  motion  to  set 
aside  the  report  of  the  referee,  which  was  made  after 
the  party  against  whom  it  was  made,  signified  his  elec- 
tion to  end  the  reference,  because  of  the  failure  to  make 
the  report  in  sixty  days.  {Gregory  v.  Cryder,  10  Abb. 
Pr.  N.  S.  289).  An  appeal  lies  from  an  order  compelling 
a  party  to  accept  a  notice  of  appeal  after  the  time  has 
expired.  {Clapp  v.  Hawley,  9T  N.  Y.  610).  Where  the 
general  term  has  affirmed  an  order  discharging  a  defend- 
ant from  arrest  on  mesne  process  before  trial,  because 
he  had  been  imprisoned  six  months,  an  appeal  hes  from 
the  affirmance  to  the  court  of  appeals.  {Levy  v. 
Salomon,  105  N.  Y.  529).  That  provision  of  the  sub- 
division last  cited,  authorizing  an  appeal  from  an  order 
which  determines  a  statutory  provision  of  the  state  to  be 
unconstitutional,  was  made  to  meet  a  special  exigency, 
and  to  provide  for  a  single  case,  and  like  other  enact- 
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ments  designed  for  a  special  purpose  and  particular  appli- 
cation, is  not  easy  of  interpretation,  when  a  general  appli- 
cation of  it  is  sought  to  be  made.  But  it  would  seem  that 
to  bring  a  case  within  that  provision,  the  court  in  making 
the  order  complained  of,  must  pass  directly  upon  the 
constitutional  provision;  and  the  intent  of  the  legislature 
appears  to  have  been  to  restrict  the  appeal  to  cases  in 
which  a  law  of  the  State  is  adjudged  unconstitutional, 
and  the  party,  is  by  the  order  of  the  court,  deprived  of 
some  right,  which  that  statute  gave  him.  {People  v.. 
Schoonmaker,  50  N.  Y.  499,  501,  Allen,  J.). 

Sec.  3.  Final  order  in  special  proceeding. 

The  court  of  appeals  also  has  exclusive  jurisdiction  to 
review  every  actual  determination  made  at  a  general 
term  by  the  supreme  court  or  of  either  of  the  superior 
city  courts,  where  a  final  order,  affecting  a  substantial, 
right,  has  been  made  in  a  special  proceeding,  or' upon  a 
summary  application  in  an  action,  after  judgment;  and 
upon  such  an  appeal  to  review  any  intermediate  order,, 
involving  the  merits,  and  necessarily  affecting  the  order 
appealed  from.     (Co.  Civ.  Proc.  §  190,  subd.  3). 

In  a  special  proceeding  no  order  is  appealable  unless  it 
is  a  final  order.     {Roe  v.   Boyle,  81  N.  Y.   305).     Final 
orders  are  only  appealable  where  they  involve  no  ques- 
tion of  discretion.     Whenever  the  court  from  which  the- 
appeal  is  taken,  has  a  discretion  with  regard  to  making^ 
the  order;  as  where  it  quashes  a  writ  of  certiorari  for 
matters  in  its  discretion  {People  v.  Com'rs  of  Fire  Dept. 
of  Brooklyn,   103  N.  Y.   370);  or  where  it  reverses  the- 
judgment  of  the  inferior  tribunal  which  has  granted  the 
writ  because  it  was  against  evidence  {People  v.  Board  of 
Fire  Com'rs,   106  N.  Y.  25T);  no  appeal  will  lie  to  the 
court  of  appeals.     But  where  the    inferior    court  has 
quashed  the  writ  for  want  of  power  to  issue  it  {People  v. 
McCarthy,  102  N.  Y.  630);  or  where,  after  consideration, 
it  quashes  the  writ  on  the  merits,  because  there  was  no 
error  in  the  proceeding  brought  up  by  it  {People  v. 
Com'rs  F.  Dept.  of  Brooklyn,  103  N.  Y.  370);  or  where 
it  grants  the  writ  in  a  case  not  authorized  by  law  {People 
V.  Com'rs  of  Public  Parks,  97  N.  Y.  37),  its  action  is  ap- 
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pealable  to  the  court  of  appeals.  If  the  order  is  in  effect 
a  final  order,  although  not  so  in  form,  an  appeal  may  be 
taken;  as  where  upon  a  writ  of  certiorari  to  review  an 
assessment,  order  is  made  reversing  the  assessment,  and 
remanding  the  preceedings  to  the  tax  commissioners  to 
proceed  further  thereon,  it  is  appealable,  because  no 
further  proceeding  could  be  taken  before  the  tax  com- 
missioners. {People  V.  GorrCrs  of  Taxes,  101  N.  Y.  322). 
In  an  application  for  a  mandamus,  the  discretion  of  the 
court  to  issue  the  writ  is  governed  by  legal  rules,  and  a 
final  order  of  the  general  term  reversing  a  determination 
of  the  special  term  which  refused  the  writ,  and  directing  it 
to  issue,  is  appealable  to  the  court  of  appeals.  {People  v. 
Chapin,  104  N.  Y.  96).  The  provisions  permitting  an  ap- 
peal in  a  summary  application  in  an  action  after  judg- 
ment contemplates  an  order  made  in  a  proceeding  which 
is  based  upon  the  judgment,  and  assumes  its  vahdity. 
{Humphrey  v.  Chamberlain,  11  N.  Y.  274). 

Sec.  4.  What  'vrill  be  revievred. 

An  appeal  to  the  court  of  appeals  from  a  final  judg- 
ment, or  from  an  order,  granting  or  refusing  a  new  trial 
in  an  action,  or  from  a  final  order  affecting  a  substantial 
right,  made,  either  in  a  special  proceeding,  or  upon  a 
summary  application  after  judgment  in  an  action,  brings 
up  for  review,  in  that  court,  every  question,  affecting  a 
substantial  right,  and  not  resting  in  discretion,  which 
was  determined  by  the  general  term  of  the  court  below, 
in  rendering  the  judgment  or  making  the  order,  from 
which  the  appeal  is  taken  ;  except  that  a  question  of  fact 
arising  upon  conflicting  evidence,  cannot  be  determined 
upon  such  an  appeal,  unless  where  special  provision  for 
the  determination  thereof  is  made  by  law.  (Co.  Civ. 
Proc.  §  1337). 

Upon  an  appeal  to  the  court  of  appeals  from  a  judg- 
ment, reversing  a  judgment  entered  upon  a  referee's 
report,  or  a  decision  of  the  court,  upon  a  trial  without  a 
jury  ;  or  from  an  order  granting  a  new  trial,  upon  such 
a  reversal ;  it  must  be  presumed,  that  the  judgment  was 
not  reversed,  or  the  new  trial  granted,  upon  a  question 
of  fact,  unless  the  contrary  clearly  appears,  in  the  body 
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of  the  judgment  or  order  appealed  from.  In  that  case, 
the  court  of  appeals  must  review  the  determination  of 
the  general  term  of  the  court  below,  upon  the  questions 
of  facti  as  well  as  the  questions  of  law.  (Co.  Civ.  Proc. 
§  1338). 

Where  a  final  judgment  is  rendered,  after  the  affirm- 
ance on  the  appeal  to  the  general  term  of  an  interlocutory 
judgment,  or  after  the  refusal  by  the  general  term  of  a 
new  trial  either  upon  application  made  in  the  first  in- 
stance at  the  general  term,  or  upon  an  appeal  from  an 
order  of  the  court  or  of  the  judge  before  whom  issues  or 
questions  of  fact  were  tried  by  a  jury  ;  upon  an  appeal 
to  the  court  of  appeals  from  the  final  judgment,  the 
determination  of  the  general  term  affirming  the  inter- 
locutory judgment  or  refusing  the  new  trial  may  be 
reviewed.  (Co,  Civ.  Proc.  §  1350).  Ordinarily  only 
determinations  upon  matters  of  law  can  be  reviewed  in 
the  court  of  appeals,  and  the  only  case  where  that  court 
can  review  a  question  of  fact  is  when  the  general  term 
has  reversed  upon  questions  of  fact,  a  judgment  entered 
upon  the  report  of  a  referee,  or  upon  the  decision  of  the 
court  on  a  trial  without  a  jury.  {Matter  of  Boss,  8T 
N.  Y,  514).  To  authorize  such  an  appeal,  it  must  appear 
from  the  order  of  the  general  term,  that  the  reversal 
was  on  the  facts.  The  court  of  appeals  cannot  examine 
the  opinion  to  ascertain  the  grounds  of  the  reversal. 
(Van  Tassell  v.  Wood,  T6  N.  Y  614).  Though  it  appears 
from  the  opinion  of  the  general  term  that  the  judgment 
was  reversed  upon  questions  of  fact,  yet  if  it  is  not  so 
stated  in  the  order  of  reversal,  the  court  must  presume 
that  it  was  reversed  on  questions  of  law  only.  {Lewis 
V.  Barton,  106  N.  Y.  70).  It  the  reversal  was  upon  a 
question  of  fact,  and  the  general  term  have  by  mistake 
omitted  to  state  that  in  the  order,  it  is  proper  to  move 
that  the  case  be  returned  to  the  general  term  for  the 
purpose  of  enabling  it  to  correct  its  mistake,  and  after  it 
has  been  returned,  move  in  that  court  to  amend  the  order. 
The  proper  practice  in  such  cases  is  to  move  first  in 
the  court  of  appeals  for  an  order  sending  the  case  back  to 
the  court  where  the  determination  was  made,  that  the 
89 
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order  may  be  amended  ;  and  when  the  case  has  been 
sent  back,  then  move  in  the  court  to  which  it  was  sent, 
for  such  an  amendment  of  the  order  as  it  is  claimed  is 
warranted  by  the  facts  (Adams  v.  Bush,  2  Abb.  Pr.  N. 
S.  118) ;  and  the  general  term  to  which  the  case  is  sent, 
has  authority  to  make  the  amendment  to  conform  to  the 
facts.     {Guernsey  v.  Miller,  80  N.  Y.  181). 

AETICLE  II. 

TAKllSTG  THE  APPEAL. 
SECTION. 

1.  When  appeal  must  be  taken. 

2.  How  appeal  taken. 

Sec.  1.  Wlien  appeal  must  be  taken. 

An  appeal  to  the  court  of  appeals,  from  a  final  judg- 
ment, must  be  taken,  within  one  year  after  final  judg- 
ment is  entered,  upon  the  determination  of  the  general 
term  of  the  court  below,  and  the  judgment-roll  filed.  An 
appeal  to  the  court  of  appeals,  from  an  order,  must  be 
taken  within  sixty  days  after  service,  upon  the  attorney 
for  the  appellant,  of  a  copy  of  the  order  appealed  from,, 
and  a  written  notice  of  the  entry  thereof.  (Co.  Civ.  Proc. 
§  1325). 

Where  the  appeal  is  from  a  final  judgment,  the  time 
begins  to  run  upon  the  entry  of  the  judgment  and  the 
fihng  of  the  judgment -roll,  and  no  notice  to  the  adverse 
party  is  required  to  set  it  running.  {Marsh  y.  Pierce,  17 
N.  Y.  S.  Eep.  91).  Where  a  notice  is  necessary  to  set  the 
time  running,  and  an  application  must  be  made  to  the 
general  term  for  leave  to  appeal,  the  notice  of  appeal 
must  be  served  within  sixty  days  after  leave  was  granted, 
if  the  proper  order  and  notice  of  the  determination  has 
been  served  to  set  the  time  running.  {Lane  v.  Wheeler, 
101  N.  Y-  I'i')-  The  service  necessary  to  limit  the  time 
within  -v^hich  an  appeal  must  be  taken,  is  a  copy  of  the 
order  and  a  written  notice  of  its  entry.  The  paper  served 
must  comply  strictly  with  the  requirements  of  the 
practice,  and  the  strictness  of  practice  which  the  courts 
have  required  wiU  be  seen  by  referring  to  chapter  forty- 
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two,  article  two,  section  three,  where  the  subject  is  more 
fully  discussed. 

Sec.  2.  How  appeal  taken. 

An  appeal  is  taken  by  serving  a  nc)tice  of  appeal  in  the 
manner  which  has  been  more  fully  stated  in  article  two, 
chapter  forty-two,  and  by  filing  the  necessary  security  to 
perfect  the  appeal  which  has  been  fully  considered  in 
section  one,  article  three,  chapter  forty-two,  and  which 
need  not  be  further  discussed  here. 

ARTICLE  III. 

PAPERS   XTSED    ON   THE  APPBAIa 

SECTION. 

1.  Return. 

2.  Case. 

Sec.  1.  iESeturn. 

Where  the  appeal  is  taken  from  a  final  judgment,  the 
return  consists  of  certified  copies  of  the  notice  of  appeal 
and  the  judgment-roll.  Where  the  appeal  is  from  an 
order,  the  return  consists  of  certified  copies  of  the  no- 
tice of  appeal,  the  order  appealed  from,  and  the  papers 
on  which  the  court  below  acted  on  in  making  the  order 
(Ct.  of  App.,  Rule  2).  In  each  case  the  appellant  must 
cause  the  proper  return  to  be  made  and  filed  with  the 
clerk  of  the  court  of  appeals  within  twenty  days  after 
the  appeal  shall  be  perfected.  (Ct.  App.  Rule  2). 
The  papers  are  to  be  transmitted  to  the  court  of  appeals 
by  the  clerk,  upon  whom  notice  of  appeal  was  served. 
If  the  appellant  tsdls  to  cause  the  return  to  be  made,  the 
respondent  may  do  so,  and  he  is  entitled  to  tax  the  ex- 
pense thereof  as  a  disbursement  where  he  recovers  costs. 
The  clerk  of  the  appellate  court  must  file  the  papers  so 
transmitted,  and  except  where  it  is  otherwise  specially 
prescribed  by  law,  the  appeal  must  be  heard  upon  them. 
(Co.  Civ.  Proc.  §  1315).  If  the  appellant  fails  to  cause 
the  return  to  be  made  and  filed,  the  respondent  may,  by 
notice  in  writing,  require  such  return  to  be  filed  within 
ten  days  after  the  service  of  the  notice,  and  if  the  return 
be  not  filed  m  pursuance  of  such  notice,  the  appellant 


708  PEACTICE. 

shall  be  deemed  to  have  waived  the  appeal;  and  on 
an  affidavit  proving  that  the  appeal  was  perfected,  and 
the  service  of  such  notice,  and  a  certificate  of  the  clerk 
that  no  return  has  been  filed,  the  respondent  may  enter 
an  order  with  the  clerk  dismissing  the  appeal  for  want 
of  prosecution,  with  costs  ;  and  the  court  below  may 
thereupon  proceed  as  though  there  had  been  no  appeal. 
(Ct.  AjDp.  Eule  2).  The  return  must  contain  all  the 
papers  used  before  the  general  term.  (N.  Y.  Cable  Co. 
V.  Mayor,  etc  ,  lOi  N.  Y.  1).  Where  papers  that  are  not 
used  before  the  general  term  are  inserted  in  the  return, 
the  court  will,  upon  motion,  correct  the  return,  and 
require  the  appellant  to  make  a  case  to  conform  with  the 
rules.  {Hobart  v.  Hobart,  85  N.  Y.  63Y).  Where  the 
appeal  is  taken  from  a  judgment  on  the  second  trial  of 
the  action,  the  case  used  on  the  appeal  of  the  first  trial 
is  not  part  of  the  return.  {Wilcox  v.  Hawley,  31  N.  Y. 
648).  The  return  must  be  certified  by  the  clerk.  A 
stipulation  of  the  parties  that  the  papers  are  correct 
copies  will  not  be  accepted  by  the  court  in  place  of  a  cer- 
tificate. {Dow  v.  Darragh,  92  N.  Y.  537).  A  statement 
in  the  case  that  the  return  is  certified  as  required  by  law, 
is  not  a  sufficient  certification  ;  the  certificate  itself  must 
appear.  {Matter  of  Bailey,  85  N.  Y.  629).  A  judge  of 
the  court  from  which  the  appeal  is  taken  has  no  autho- 
rity to  extend  the  time  for  filing  the  return.  The  pro- 
visions of  section  thirteen  hundred  and  thirty-nine  apply 
only  to  the  case  mentioned  in  that  section,  and  to  no 
other  papers.  {Mead  v.  Smith,  18  Wkly.  Dig.  221).  If 
the  return  made  by  the  clerk  of  the  court  below  shall  be 
defective,  either  party  may,  on  an  affidavit,  specifying 
the  defect,  apply  to  one  of  the  judges  of  this  court  for 
an  order  that  the  clerk  make  a  further  return  without 
delay.  (Ct.  of  App.  Eule  3).  An  appeal  will  not  be  dis- 
missed for  a  defective  return.  The  proper  practice  in 
that  case  is  to  move  that  the  return  be  corrected  and  the 
proper  papers  served  or  the  appeal  dismissed.  {Bliss  v. 
Hoggson,  84  N.  Y.  667).  The  court  of  appeals  cannot 
compel  the  appellant  to  attach  to  the  return,  papers 
which  were  not  used  in  the  court  below.  If  it  is  neces- 
sary to  attach  such  papers,  the  motion  that  it  shall  be 
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done  must  be  made  in  the  court  from  which  the  appeal 
was  taken.  {States  v.  Cromwell,  104  N.  Y.  664).  An 
amendment  of  the  case  or  of  the  order  of  the  court 
below  must  be  made  in  that  court.  {Guernsey  v.  Miller, 
80  N.  Y.  181  ;  Shultz  v.  Hoaglmd,  11  Wkly.  Dig.  294). 
The  practice  in  an  application  to  procure  such  an  amend- 
ment is  stated  in  Article  one,  section  four,  supra. 

Sec.  2.  Case. 

In  all  calendar  causes  a  case  shall  be  made  by  the  ap- 
pellant, which  shall  consist  of  a  copy  of  the  return  of 
the  clerk,  and  the  reasons  of  the  court  below  for  its 
judgment,  or  an  affidavit  that  the  same  cannot  be  pro- 
cured, together  with  an  index  to  the  pleadings,  exhibits, 
depositions  and  other  principal  matters.  Every  opinion 
in  the  cause  at  special  term,  as  well  as  general  term,  re- 
lating to  the  questions  involved  in  the  appeal,  is  included 
by  the  foregoing  provision.     (Ct.  App,  Eule  5). 

Where  an  appeal  to  the  court  of  appeals,  from  a  judg- 
ment, rendered  at  a  general  term  of  the  court  below, 
upon  a  verdict,  subject  to  the  opinion  of  the  court,  has 
been  perfected,  a  case,  containing  a  concise  statement  of 
the  facts,  of  the  questions  of  law,  arising  thereupon,  and 
of  the  determination  of  those  questions  by  the  general 
term,  must  be  prepared  and  settled,  by  or  under  the  di- 
rection of  the  court  below,  and  annexed  to  the  judgment- 
roll.  An  exception  is  not  necessary,  to  enable  the  court 
of  appeals  to  review  the  determination  of  a  question  of 
law  arising  upon  the  verdict.  A  certified  copy  of  the 
case  must  be  transmitted  to  the  court  of  appeals,  instead 
of  the  case,  upon  which  the  judgment  of  the  court  below 
was  rendered.  The  court  below,  or  a  judge  thereof,  may 
extend  the  time,  limited  by  law,  within  which  the  papers 
must  be  transmitted  to  the  court  of  appeals,  for  the 
purpose  of  enabling  the  appellant  to  procure  the  case  to 
be  prepared  or  settled.     (Co.  Civ.  Proc.  §  1339). 

The  case  mentioned  in  this  section  is  the  only  one  in 
which  thegeneraltermis  authorized  to  make  a  statement 
of  facts  upon  the  appeal  to  the  court  of  appeals.  {Bu- 
rant  v.  AbendrotTi,  69  N.  Y  148).  If  the  statement  of 
facts  required  by  the  section  last  cited  is  not  in  the  re- 
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turn  as  filed,  the  court  will  not  hear  the  case.  {Beinmil- 
ler  V  Skidmore,  59  IN .  Y  661).  The  facts  stated  in  the 
return  made  by  the  general  term,  are  the  only  facts 
which  will  be  considered  on  the  appeal.  {Jay cox  v. 
Cameron,  49  N.  Y.  645).  All  the  opinions  of  the  courts 
below  must  be  printed  in  full.  A  reference  to  the  opinion  as 
reported  is  not  sufficient.  {Bastable  v.  City  of  Syracuse, 
72  JST.  Y.  64).  All  cases  and  points  and  all  other  papers 
furnished  to  the  court  in  calendar  causes,  shall  be  printed 
on  white  writing  paper,  with  a  margin  on  the  outer  edge 
of  the  leaf  not  less  than  one  and  a  half  inches  wide.  The 
printed  page,  exclusive  of  any  marginal  note  or  reference, 
shall  be  seven  inches  long  and  three  and  a  half  inches 
wide.  The  folio,  numbering  from  the  commencement 
to  the  end  of  the  case,  shall  be  printed  on  the  outer 
margin  of  the  page.  Small  pica,  solid,  is  the  smallest 
letter  and  most  compact  mode  of  composition  which  is 
allowed.  No  charge  for  printing  the  papers  mentioned 
in  this  rule,  shah,  be  allowed  as  a  disbursement  in  a 
cause,  unless  the  requirements  of  the  preceding  sentence 
shall  be  shown,  by  affidavit  to  have  been  complied  with 
in  all  papers  printed.  (Ct.  of  App.  Eule  6).  Within  ' 
forty  days  after  the  appeal  is  perfected,  the  appellant 
shall  serve  three  printed  copies  of  the  case  on  the  attor- 
ney of  the  adverse  party.  If  he  fails  to  do  so,  the  re- 
spondent may,  by  notice  in  writing  require  the  service 
of  such  copies  within  ten  days  after  service  of  the  notice, 
and  if  the  copies  be  not  served  in  pursuance  of  such 
notice,  the  appellant  shall  be  deemed  to  have  waived  the 
appeal;  and  on  an  affidavit  proving  the  default  and  the 
service  of  such  notice,  the  respondent  may  enter  an 
order  with  the  clerk,  dismissing  the  appeal  for  want  of 
prosecution,  with  costs;  and  the  court  below  may  there- 
upon proceed  as  though  there  had  been  no  appeal.  (Ct. 
of  App.  Eule  Y).  Sixteen  copies  of  the  case  and  points 
are  required  for  judges,  clerks  and  the  adverse  party, 
besides  those  which  the  appellant  may  desire  for  his  own 
use.  The  court  wiU  not  dismiss  an  appeal  for  a  failure 
to  serve  the  printed  copies  of  the  case  as  required  by  rule 
seven,  unless  the  respondent,  upon  his  motion  papers, 
shows  that  some  delay  or  inconvenience  has  resulted  to 
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him  from  a  failure  to  do  so.  ( Waterman  v.  Whitney,  1 
How  Pr.  407).  It  is  no  excuse  for  a  failure  to  serve  the 
printed  copies  of  the  case,  that  the  return  is  not  made, 
because  it  is  the  duty  of  the  appellant  to  procure  the  re- 
turn to  be  made.     {8age  v.  Volkening,  46  N.  Y  448). 

ARTICLE  IV. 

PRACTICE  IN  THE  COUET   OF  APPEALS. 

SBCTION. 

1  Putting  cause  on  calendar, 

2.  Day  calendar, 

3.  The  argument. 

4.  Defaults. 

5.  Judgments. 

6.  Remittitur. 

Sec.  1.  Putting'  cause  on  calendar. 

The  attorneys  and  guardians  ad  litem  of  the  respective 
parties  in  the  court  below,  shall  be  deemed  the  attorneys 
and  guardians  of  the  same  parties  respectively,  in  the 
court  of  appeals,  until  others  shall  be  retained  or  ap- 
pointed, and  notice  thereof  shall  be  served  to  the  adverse 
party.     (Ct.  of  App.  Rule  4). 

Either  party  mav  serve  a  notice  of  argument.  Under 
the  former  rules  of  the  court  of  appeals,  the  notice  of 
argument  must  be  served  on  the  adverse  party,  and  a 
copy  of  it,  with  proof  of  service,  upon  the  adverse  party, 
upon  the  clerk,  at  least  fifteen  days  before  the  term. 
There  is  now,  however,  no  general  rule  of  the  court  upon 
the  subject.  A  new  calendar  is  only  made  up  when  or- 
dered by  the  court,  and  the  order  for  making  the  calen- 
dar usually  directs  the  time  when  notice  of  argument 
must  be  served  Upon  the  clerk.  In  all  cases  wbere  the 
notice  of  argument  is  filed  with  the  clerk  of  the  court, 
there  shall  be  filed  with  the  same,  due  proof  of  admis- 
sion of  service  of  notice  of  argument  upon  the  adverse 
party;  and  the  clerk  is  directed  not  to  enter  on  the  cal- 
endar any  cause  in  which  proof  of  the  service  of  such 
notice  is  not  filed  with  him.  (Ct.  of  App.  Rule  .22).  If 
a  preference  is  claimed,  the  party  serving  the  notice  of 
argument  must  state  his  notice  of  the  claim  in  his  notice 
of  the  argument,  and  in  the  copy  to  the  clerk,  and  he 
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must  also  state  \he  ground  of  such  preference,  to  show- 
to  which  class  the  case  belongs,  and  in  appeals  from  or- 
ders he  must  state  the  general  character  of  the  order 
appealed  from.  (Ct.  of  App.  Rule  20).  A  notice  of  ar- 
gument is  not  good  if  served  before  the  return  is  filed, 
^otes  of  issue  are  not  used  in  the  court  of  appeals. 
Cases  are  put  upon  the  calendar  in  the  court  of  appeals 
as  of  the  date  when  the  first  return  was  filed. 

Upon  a  second  and  each  subsequent  appeal,  including 
a  case  where  a  former  appeal  has  been  dismissed  for  a 
defect  or  irregularity,  the  time  of  filing  the  return,  upon 
the  first  appeal,  determines  the  place  of  the  cause  upon 
the  calendar.     (Co.  Civ.  Proc.  195). 

In  making  up  the  calendar,  preferred  causes  are  placed 
at  the  head  of  it  in  the  prescribed  order.  A  preferred 
cause  OQce  passed  without  reservation,  will  afterwards 
take  its  place  on  subsequent  calendars  without  prefer- 
ence. (Ct.  of  App.  Eule  20).  If  a  cause  is  regularly 
reached  and  passed  in  its  order  without  postponement 
by  the  court,  it  will  be  placed  on  all  subsequent  calen- 
dars as  if  the  return  had  been  filed  on  the  day  when  it 
was  so  passed.  (Ct.  of  App.  Rule  17).  Appeals  from, 
orders  may  be  heard  as  motions,  and  they  will  be  heard 
as  preferred  cases  only  on  motion  days.  (Ct.  of  App. 
Rule  20). 

An  appeal  from  an  order,  under  sub-division  second  of 
section  one  hundred  and  ninety,  except  an  order  which 
in  effect  determines  the  action  and  prevents  a  final  judg- 
ment, or  discontinues  the  action,  or  grants  or  refuses  a 
new  trial  upon  a  case  or  exceptions,  may  be  noticed  for 
hearing  on  a  motion  day,  and  heard  as  a  motion.  (Co. 
Civ.  Proc   §  192). 

Appeals  from  orders  entitled  to  be  heard  as  motions 
may  upon  the  request  of  either  party,  after  the  filing  of 
the  return,  be  noticed  and  put  upon  the  calendar  and 
brought  on  for  hearing  on  any  motion  day.  (Ct.  of  App. 
Rule  20).  In  appeals  from  orders,  notice  of  hearing  must 
be  filed  with  the  clerk  on  or  before  Saturday  previous  to 
the  motion  day  on  which  the  case  is  intended  to  be 
moved.  A  calendar  from  the  appeals  from  orders  is 
prepared  by  the  clerk,  each  motion  day,  containing  the 
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cases  in  which  notice  of  hearing  shall  have  been  filed  as 
above  provided.     (Hun's  Eules,  1888,  p.  3). 

Motions  will  be  heard  on  the  morning  of  the  first  Tues- 
day, and  on  the  morning  of  every  second  Tuesday  there- 
after during  the  term,  before  taking  up  the  calendar. 

Where  notice  has  been  given  of  a  motion,  if  no  one 
shall  appear  to  oppose,  it  wiU  be  granted  as  of  course. 
If  a  motion  be  not  made  on  the  day  for  which  it  has  been 
noticed,  the  opposing  party  will  be  entitled,  on  applying 
to  the  court  at  the  close  of  the  motions  for  that  day,  to 
a  rule  denying  the  motion,  with  costs.  (Ct.  of  App. 
Rule  13). 

Sec.  2.  Day  calendar. 

The  first  eight  causes  on  the  calendar  constitute  the 
first  day  calendar.     (Hun's  Rules,  1888,  p.  2). 

Eight  causes  only  will  be  called  on  any  day,  but  after 
such  call,  causes  ready  on  both  sides  will  be  heard  in 
their  order.  Any  cause  which  is  regularly  called  and 
passed,  without  postponement  by  the  court  for  good 
cause  shown  at  the  time  of  the  call,  will  be  placed  on  all 
subsequent  calendars,  as  if  the  return  had  been  filed  on 
the  day  when  it  was  so  passed.  Causes  upon  the 
calendar  may  be  exchanged  one  for  another,  of  course, 
on  filing  with  the  clerk  in  court  a  note  of  the  proposed 
exchange,  with  the  numbers  of  the  causes,  signed  by  the 
respective  attorneys  or  counsel.  Upon  all  the  subse- 
quent calendars,  each  of  said  clauses  will  take  the  place 
due  to  the  date  of  the  filing  of  the  return  in  the  other 

Any  cause  except  the  first  eight  upon  the  calendar, 
may  be  struck  therefrom  before  it  is  reached,  of  course, 
and  without  prejudice,  by  the  clerk  in  court  on  consent 
of  the  parties  who  placed  the  same  upon  the  calendar, 
at  any  time  during  the  first  week  of  term.  (Ct.  of  App. 
Rule  IT).  Causes  may  be  reserved  by  consent  for  a  day 
certain  by  stipulation  filed  with  the  clerk,  or  by  the 
court  upon  reasonable  cause  shown ;  but  no  cause  wiU 
be  reserved  by  stipulation  after  it  has  been  placed  on  the 
day  calendar.  Causes  reserved  for  a  day  certain  by 
stipulation,  when  in  order  to  be  called,  have  priority 
90 
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among  each  other,  according  to  the  time  of  fiUng  the 
stipulations  with  the  clerk,  and  shall  follow  next  in 
order  the  undisposed  causes  of  the  calendar  for  the  day 
previous. 

Default  may  be  taken  in  them,  and  they  will,  if 
passed,  go  down  upon  future  calendars,  as  if  passed  on 
the  regular  call.  No  reserve  cause,  whether  reserved 
generally  or  for  a  particular  day,  will  be  called  before  its 
number  is  reached  on  the  regular  caU  of  the  calendar. 
(Hun's  Eules,  1888,  p.  2).  If  a  cause  is  set  down  for  a 
day  certain  and  a  new  calendar  is  made  up  before  that 
time,  the  stipulation  setting  it  down  goes  for  nothing. 
"Where  a  cause  has  by  stipulation  been  set  down  for  a 
day  which  falls  within  a  recess,  or  during  the  adjourn- 
ment of  the  court,  if  a  cause  of  a  higher  number  than 
the  one  so  set  down  by  stipulation  has  been  reached,  the 
stipulation  goes  for  nothing,  and  the  cause  will  be 
treated  as  reserved  generally,  and  will  not  get  on  the  day 
calendar  until  a  new  stipulation  is  filed  ;  if  before  the 
recess  or  adjournment,  the  court  has  not  reached  the 
number  which  the  cause  with  reference  to  which  the 
stipulation  is  filed  originally  held  on  the  general  calendar, 
the  stipulation  will  hold  good.  By  stipulating  to  set  a 
cause  down  for  a  day  certain,  the  attorneys  insure  that 
the  cause  will  not  be  put  upon  the  day  calendar  before 
that  day.  If  the  day  calendar  for  that  day  is  filled  with 
causes  for  priority  over  the  cause  so  set  down,  it  will  be 
placed  on  the  first  day  calendar  thereafter  in  which  it 
can  be  put  in  its  order  of  priority.  (Hun's  Eules,  1888, 
pp.  XI,  XII).  When  a  cause  is  upon  the  day  calendar  and 
reached,  it  Avill  not  be  postponed  for  the  convenience  of 
any  party.  If  a  party  is  not  prepared  to  argue  the  case, 
he  is  at  liberty  under  the  rules,  to  submit  a  printed 
argument.  {Bh.  of  Salina  v.  Alvord,  31  N.  Y.  473). 
Where  a  cause  is  moved  for  argument,  and  it  appears 
that  a  party  is  dead,  the  argument  will  be  postponed  to 
enable  the  representatives  of  the  party  to  be  substituted. 
(^S*.  &  H.  Quarry  Co.  v.  Brewster,  32  N.  Y.  4T2).  If  a 
party  dies  pending  the  appeal,  and  the  court  without 
knowledge  of  his  death  hands  down  a  decision  affirming 
the  judgment,  the  court,  will,  upon  motion,  substitute 
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his  representatives,  and  at  the  same  time  affirm  the 
judgment.     {Blake  v.  Qriswold,  104  N.  Y.  613). 

Sec.  3.  The  argument. 

At  the  commencement  of  the  argument  the  appellant 
shall  furnish  a  printed  copy  of  the  case  to  each  of  the 
judges,  and  shall  deliver  nine  other  copies  to  the  clerk. 
Each  party  shall  at  the  same  time,  furnish  to  each  of 
the  judges  a  printed  copy  of  the  points  on  vs^hich  he  in- 
tends to  rely,  with  a  reference  to  the  authorities  which 
he  intends  to  cite;  and  shall  deliver  nine  other  copies  to 
the  clerk,  and  three  copies  to  the  counsel  of  the  adverse 
party.  In  all  appeals  to  this  court,  heard  as  motions, 
the  appellant  shall  furnish  the  court  with  the  number  of 
printed  copies,  required  by  this  rule  in  calendar  causes, 
of  all  papers  used  in  the  court  below  upon  which  the 
order  appealed  from  was  founded;  and  each  party  is  also 
required  to  furnish  the  court  with  printed  points,  as  in 
calendar  causes.  (Ct.  of  App.  Eule  8).  In  the  argument 
of  calendar  causes  and  morons,  only  one  counsel  will  be 
heard  on  each  side,  unless  the  court  shall  otherwise  direct. 
(Ct.  of  App.  Eule  10).  In  the  argument  of  acause,  not 
more  than  two  hours  shall  be  occupied  by  each  counsel, 
except  by  the  express  permission  of  the  court. 

In  the  argument  of  an  appeal  from  an  order  not  more 
than  twenty  minutes  shall  be  occupied  by  the  appellant's 
counsel  nor  more  than  fifteen  minutes  by  the  respond- 
ent' s  counsel,  without  express  permission  of  the  court. 
{Ct.  of  App.  Eule  19).  Cases  will  not  be  received  upon 
submission  until  reached  in  the  regular  call  of  the  calen- 
dar. (Ct.  of  App.  Eule  12).  In  all  cases  each  party  shall 
briefly  state  upon  his  printed  points,  in  a  separate  form, 
the  leading  facts  which  he  deems  established,  with  a 
reference  to  the  folios  where  the  evidence  of  such  facts 
may  be  found.  And  the  court  will  not  hear  an  extended 
discussion  upon  any  mere  question  of  fact.  (Ct.  of  App. 
Rule  9). 

Sec.  S.  Defaults. 

Judgments  of  reversal  by  default  will  not  be  allowed. 
When  a  cause  is  called  in  its  order  on  the  calendar,  it 
must  be  either  argued,  submitted  or  passed.     If  the  ap- 
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pellant  fail  to  appear  and  furnisli  the  court  witli  the  pa- 
pers required,  and  argue  or  submit  his  case,  judgment  of 
affirmance  by  default  will  be  ordered  on  motion  of  the 
respondent.  If  the  appellant  only  appears,  he  may 
either  argue  or  submit  the  case,  and  it  will  be  determined 
on  the  papers  submitted  by  him.  If  both  parties  appear, 
either  or  both  may  be  heard  orally,  or  submit  the  case  on 
printed  briefs.  When  any  cause  shall  be  regularly 
called  for  argument,  and  no  other  disposition  shall  be 
made  thereof,  the  appeal  shall  be  dismissed  without 
costs,  and  an  order  shall  be  entered  accordingly,  which 
shall  be  absolute  unless  upon  ai)plication  made  and  good 
cause  shown,  upon  notice  to  the  opposite  party  within 
ten  days,  if  the  court  is  in  session,  and  if  not,  on  the 
first  motion  day  of  the  next  meeting  the  court  shall  re- 
voke said  order  and  restore  said  appeal.  (Ct.  of  App. 
Rule  21).  This  rule  was  not  intended  to  impose  upon 
the  court  the  duty  of  acting  as  counsel  for  the  party  who 
does  not  appear,  but  to  save  the  parties  acting  in  good 
faith  a  further  opportunity  to  present  a  printed  brief, 
and  to  save  the  court  the  loss  of  time  incident  to  motions 
to  reopen  judgments.  {MaTier  v.  Carman,  38  N.  Y.  25). 
If  the  appellant  does  not  appear  or  if  he  does  not  submit 
his  points  when  he  does  appear,  the  judgment  will  be 
affirmed.  {Kelly  v.  McCormdcTc,  28  JST.  Y.  318).  When 
a  decree  or  order  shall  be  affirmed  by  the  default  of  the 
appellant,  the  remittitur  shall  not  be  sent  to  the  court 
below,  unless  this  court  shall  otherwise  direct,  until  ten 
days  after  notice  of  the  affirmance  shall  have  been  served 
on  the  attorney  of  the  appellant.  Service  of  the  notice 
shall  be  proved  to  the  clerk  by  affidavit  or  by  the  written 
admission  of  the  attorney  on  whom  it  was  served.  (Ct. 
of  App.  Rule  15).  If  the  default  is  opened  it  will  only 
be  for  a  good  cause  shown,  and  upon  terms.  {Oonant  v. 
Vedder,  4  How.  Pr.  141).  A  default  will  not  be  opened 
where  it  appears  that  there  are  no  merits  in  the  appeal. 
{Keuka  Nav.  Co.  v.  Holmes,  98  N.  Y.  655). 

Sec.  5.  Judgment, 

The  concurrence  of  four  judges  Is  necessary  to  make  a 
decision.    Decisions  are  handed  down  every  Tuesday. 
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The  opinions  of  the  judges  ate  delivered  to  the  judge's 
clerk;  and  after  being  copied  by  him,  and  revised,  are 
delivered  to  the  reporter  who  keeps  them  one  year,  and 
then  files  them  with  the  clerk  of  the  court.  (Hun's 
Rules,  1888,  p.  X). 

Sec.  6.  Remittitur. 

The  judgment  or  order  of  the  court  of  appeals  must  be 
remitted  to  the  court  below,  to  be  enforced  according  to 
law.  Upon  an  appeal  from  an  order  granting  a  new  trial, 
on  a  case  or  exceptions,  if  the  court  of  appeals  deter- 
mines that  no  error  was  committed  in  granting  the  new 
trial,  it  must  render  judgment  absolute  upon  the  right  of 
the  appellant;  and  after  its  judgment  has  been  remitted 
to  the  court  below,  an  assessment  of  damages,  or  any 
other  proceeding,  requisite  to  render  the  judgment  ef- 
fectual, may  be  had  in  the  latter  court.  (Co.  Civ.  Proc. 
§  194). 

The  remittitur  shall  contain  a  copy  of  the  judgment  of 
the  court  of  appeals  and  the  return  made  by  the  clerk 
below,  and  shall  be  sealed  with  the  seal  and  signed  by 
the  clerk  of  the  court.  (Ct.  of  App.  Rule  U).  The 
remittitur  will  be  sent  down  when  any  order  is  made 
which  finally  disposes  of  the  entire  appeal  {Dresser  v. 
BrooTcs,  2  N.  Y.  559);  or  when  the  appeal  is  dismissed 
(4  How.  Pr.  184).  The  remittitur  should  be  sent  by  the 
clerk  of  the  court  of  appeals  to  the  clerk  of  the  court 
whose  judgment  was  appealed  from,  or  if  it  was  from 
the  judgment  of  the  supreme  court,  to  the  clerk 
of  the  county  where  the  cause  was  triable,  but 
as  a  matter  of  practice  it  is  usually  sent  by  the  clerk 
of  the  court  of  appeals  to  the  attorney  for  the  successful 
party.  When  received  by  him  it  shall  be  presented  to 
the  court  whose  judgment  is  aflBirmed,  at  a  special  term, 
and  a  motion  made  that  the  judgment  of  the  court 
of  appeals  be  made  the  judgment  of  the  supreme 
court.  No  notice  of  this  motion  need  be  given  to  the 
adverse  party.  Piling  the  remittitur  vrith  the  clerk,  and 
adjusting  the  costs  is  not  sufificient  to  take  away  the 
jurisdiction  of  the  court  of  appeals.  {Seacord  v.  Morgan, 
17  How.  Pr.  394).     The  court  of  appeals  has  jurisdiction 
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to  amend  the  remittitur  until  the  court  below  has  actually 
taken  action  upon  it  {People'  v.  Village  of  Nelliston,  79' 
N.  Y.  638);  although  the  remittitur  has  been  filed  with 
the  clerk  of  that  court.  {Palmer  v.  Lawrence,  5  N.  Y. 
455).  But  the  presentation  of  the  remittitur  to  the  court 
below,  and  its  action  upon  it,  is  a  purely  formal  act.  If 
that  court  takes  action  pursuant  to  the  remittitur,  with- 
out a  formal  order,  the  action  is  valid.  {Judson  v.  Gray, 
IT  How.  Pr.  289;  Chautauqua  Co.  Bank  v.  White,  23  N. 
Y.  347).  After  the  remittitur  has  been  presented  to  the 
court  below  and  filed  with  it,  and  its  order  entered 
upon  it,  that  court  cannot  send  it  back  to  the  court  of 
appeals,  without  the  request  of  the  appellate  court  which 
is  to  be  signified  by  the  resolution  of  that  court  as  a 
body.  {Selden  v.  Vermilya,  3  Sand.  683).  If  it  is 
desired  to  procure  the  remittitur  to  be  returned  to  the 
court  of  appeals,  the  proper  practice  is  to  reply  to  that 
court  that  it  request  the  court  below  to  return  the  remit- 
titur, and  upon  that  request  to  move  in  the  court  below 
for  an  order  that  the  remittitur  be  sent  back  to  the  court- 
of  appeals.  {Bogardus  v.  Bosendale  Mfg.  Co. ,  1  Duer, 
592).  The  court  to  which  the  remittitur  is  sent  will  not 
order  the  filing  of  it  stayed  to  enable  the  defeated  party 
to  move  for  a  re-argument  merely  upon  the  affidavit  of 
the  appellant  that  he  intends  to  do  so,  unless  the  court 
of  appeals,  or  a  judge  of  that  court  has  granted  an  order 
to  show  cause  why  a  re-argument  should  not  be  had. 
{Jarvis  v.  Shaw,  16  Abb.  Pr.  415).  A  judge  out  of 
court  may  make  an  order  staying  the  fihng  of  the 
remittitur.  {Cushman  v.  Hadfield,  15  Abb.  Pr.  N.  S. 
109).  A  judgment  of  the  lower  court  is  not  to  be 
entered  on  a  remittitur  sent  down  upon  an  appeal  from 
an  order  or  from  an  interlocutory  judgment.  {Brown 
V.  Leigh,  50  'N.  Y.  427).  A  judgment  of  the  lower 
court  making  the  judgment  of  the  court  of  appeals  the 
judgment  of  that  court,  is  not  an  actual  determination 
of  such  court,  from  which  an  appeal  can  be  taken  to  the 
court  of  appeals.     ( Wilkins  v.  Earle,  46  N.  Y.  358). 
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AETICLE  I. 

APPEALS  TO  THE  GENERAL  TERM  OF  THE  SUPREME  COURT.. 

SECTION. 

1    Judgments. 
2.  Orders. 

Sec    1.  Judgments. 

An  appeal  may  be  taken  to  the  supreme  court,  from  a 
final  judgment,  rendered  by  a  county  court,  or  by  any 
other  court  of  record  possessing  original  jurisdiction, 
where  an  appeal  therefrom  to  a  court  other  than  the 
supreme  court  is  not  expressly  given  by  statute,  and 
upon  such  appeal,  an  order  granting  or  refusing  a  new- 
trial  for  any  of  the  causes  mentioned  in  section  nine 
hundred  and  ninety-nine  of  the  Code,  made  by  any  of 
said  courts,  and  questions  of  fact,  may  be  reviewed  in 
the  same  manner  and  to  the  same  extent  as  questions  of 
fact  may  now  be  reviewed,  upon  appeal  to  the  general 
term  of  the  supreme  court  from  a  final  judgment  and 
order,  granting  or  refusing  a  new  trial,  rendered  by  the- 
same  court.     (Co.  Civ.  Proc.  §  1340). 

The  amendment  of  this  section  which  was  passed  in 
1888,  gave  to  the  general  term  of  the  supreme  court  the 
power  to  review  upon  the  appeals  mentioned  therein, 
orders  granting  or  refusing  a  new  ti-ial  to  an  extent  con- 
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siderably  greater,  than  had  before  existed.     As  the  Code 
stands  with  that  amendment,  the  court  can  now  review 
orders  granting  or  refusing  a  new  trial  on  exceptions; 
or  because  the  verdict  is  for  insufScient   or  excessive 
damages;    or   otherwise    contrary   to    the    evidence  or 
contrary  to  law.     (Co.  Civ.   Proc,  §  999).     Before  that 
amendment    it  had  been  held  that  the  general  term 
could  not  review  an  order  of  the  county  court  granting 
or  refusing  a  new  trial  because  the  verdict  was  against 
evidence  {Hand  v.  Dorchester,  43  Hun,  33) ;  or  for  ex- 
cessive or  insufficient  damages  {Reilley  v.  D.  &  H.  Canal 
Co.,   102  ]Sr.   Y.  383) ;  but  the  amendment  to  the  Code 
has  changed  the  law  in  that  respect,  and  rendered  the 
cases  above  cited  obsolete  in  that  regard.     But  the  gen- 
eral term  has  power  to  review  orders  granting  or  refusing 
a  new  trial  made  by  the  inferior  court  only  in  the  cases 
mentioned  above,  and  it  cannot  now  review  such  orders 
when  they  are  made  upon  the  ground  of  surprise  or 
newly  discovered  evidence.     {Myers  v.  Riley,   36  Hun, 
20).     Except  as  prescribed  in  this  section,  the  general 
term  can  upon  an  appeal  from  a  final  judgment  of  an  in- 
ferior court,  review  only  errors  of  law  and  not  errors 
of  the    jury.     {Reilley  v.  D.  &  H.   Canal  Co.,  supra). 
These  orders  can  be  reviewed  only  upon  an  appeal  from 
the    judgment,  and  the  notice  of  appeal  must  specify 
the   order  which  it  is  intended  to  review.      (Co.    Civ. 
Proc.  §  1301).     The  order  sought  to  be  reviewed  must 
have  been  actually  entered  in  the  inferior  court.     {Reilley 
■Y.  D.   &  H.    Canal  Co.,  supra).     An  appeal  lies  under 
this  section  directly  to  the  general  term  from  a  judgment 
of  the  county  court  entered  upon  the  report  of  a  referee. 
It  is  not  now  necessary  to  move  for  a  new  trial  in  the 
county  court  before  taking  the  appeal.     There  is  no  dis- 
tinction in  this  regard  between  cases  brought  in  the 
supreme  court  and  those  brought  in  to  the  county  court 
or  taken  there  by  appeal.     {Kilmer  v.  O'Brien,  13  Hun, 
224  ;  Cooh  v.  Barrow,  22  Hun,  306):     Judgments  of  the 
county  court  affirming  or  reversing  judgments  of  jus- 
tices' courts  are  appealable  by  virtue  of  this  section. 
( Warner  v.  Henderson,  25  Hun,  303).     An  appeal  may 
be  taken    to    the    general    term    from    the    judgment 
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of  the  county  court  affirming  a  final  order  of  a  jus- 
tices' court  in  a  summary  proceeding.  (Id.;  Warner 
V.  H^derson,  supra  ;  Code  Civ.  Proc.  §  2260).  A  judg- 
ment of  the  county  county  court  affirming  the  report  of 
drainage  commissioners  under  cliapter  eight  liundredand 
eighty-eight  of  the  laws  of  1869  as  amended  by  chapter 
three  hundred  and  three  of  the  Laws  of  1871,  is  appeal- 
able under  this  section.  {BztrTc  v  Apers,  19  Hun,  17). 
An  appeal  lies  by  virtue  of  this  section  to  the  general 
term  from  a  decision  of  the  cou*n!y  judge  on  the  final 
accounting  of  an  assignee  for  the  benefit  of  creditors, , 
and  security  must  be  given  to  perfect  the  appeal.  {Matter 
of  BecTcwitTi,  15  Hun,  326).  Where  the  county  court 
has  dismissed  an  appeal  from  a  judgment  of  the  justice's 
court  because  it  was  taken  too  late,  the  order  dismissing 
on  appeal  is  a  final  determination  of  the  rights  of  the 
parties  in  the  action,  and  is  appealable  by  virtue  of  this 
section  {Pearson  v.  Lovej'oy,  53  Barb.  407);  it  would 
seem  that  the  right  to  appeal  from  such  an  order  was 
given  by  section  thirteen  hundred  and  forty-two.  An 
ai^peal  lies  from  the  city  coiirt  of  Yonkers  to  the  general 
term  under  the  provisions  of  this  section,  where  the 
claim  is  two  hundred  dollars  and  over,  including  princi- 
pal and  interest.  If  the  claim  in  the  action  in  the  city 
court,  is  less  than  that  amount,  the  appeal  from  the  judg- 
ment must  be  taken  to  the  county  court  of  Westchester 
county.     {Mitchell  v.  Pi^e,  17  Hun,  142). 

Sec.  2.  Orders. 

An  appeal  may  also  be  taken  to  the  supreme  court, 
from  an  order  aflEecting  a  substantial  right,  made  by  the 
court  or  a  judge,  in  an  action  brought  in,  or  taken  by 
appeal  to,  a  county  court  or  any  other  court  of  record 
possessing  original  jurisdiction,  unless  an  appeal  to  a 
court  other  than  the  supreme  court  is  given  by  statute. 
(Co.  Civ.  Proc.  §  1342). 

Before  the  year  1881,  appeals  could  only  be  taken  by 
virtue  of  this  section  from  orders  made  in  actions  actu- 
ally begun  in  the  inferior  court,  and  it  was  construed 
not  to  include  the  right  to  appeal  from  an  order  in  an 
91 
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action  brought  in  justice's  court,  and  taken  by  appeal 
to  the  county  court.  {Andrews  v.  Long,  79  N.  Y. 
573).  The  amendment  of  1881,  however,  made  that 
case  obsolete,  and  appeals  may  now  be  taken  to  the  su- 
preme court  from  every  order  of  the  nature  mentioned 
in  the  section,  whether  made  in  an  action  commenced  in 
the  county  court,  or  brought  to  that  court  by  appeal. 
There  is"  a  distinction  between  this  section  and  sub- 
division two  of  section  one  hundred  and  ninety,  which 
allows  appeals  from  orders  to  the  court  of  appeals.  In 
this  section  the  right  to  appeal  is  given  from  every  order 
involving  a  substantial  right,  and  nothing  is  said  with 
regard  to  the  question  of  discretion.  The  appeal  from 
orders  to  the  court  of  appeals  is  in  terms,  limited  to 
orders  which  not  only  involve  a  substantial  right,  but 
which  do  not  rest  in  the  discretion  of  the  court.  The 
words  used  in  section  thirteen  hundred  and  forty -two 
are  precisely  the  same  as  the  words  used  in  sub-division 
four  of  section  thirteen  hundred  and  forty- seven,  giving 
an  appeal  from  an  order  made  at  the  special  term  to  the 
general  term  of  the  same  court.  In  neither  section  is 
there  any  limitation  which  deprives  the  court  of  the 
right  to  hear  an  appeal  from  an  order  involving  a  sub- 
stantial right,  simply  because  it  lies  in  the  discretion  of 
the  court.  Still  the  courts  are  not  unanimous  m  giving 
the  same  construction  to  the  words  of  the  two  sections, 
although  they  are  practically  alike.  It  has  been  said  in 
many  cases,  that  apjjeals  can  only  be  taken  under  sec- 
tion thirteen  hundred  and  forty-two  from  an  order  which 
does  not  involve  the  discretion  of  the  inferior  court  ;  but 
while  that  has  often  been  said  the  courts  are  not  unani- 
mous in  holding  it  to  be  the  law,  and  it  is  believed  that 
the  right  to  appeal  given  by  this  section  extends  to  the 
same  class  of  orders,  as  are  appealable  from  the  special 
term  of  the  supreme  court  to  th§  general  term  of  that 
court.  That  construction  of  this  order  is  warranted  by 
the  case  of  Cramer  v.  Lovejoy  (41  Hun,  581),  in  which, 
although  the  order  so  appealed  from  was  in  the 
discretion  of  the  county  court  to  some  extent,  it 
was  reversed  by  the  general  term,  the  court  saying, 
substantially,    that    the    order    was    appealable    from* 
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the  county  court  to  the  special  tejftn,  although  it 
rested  somewhat  in  the  discretion  of  the  court.  The 
distinction  seems  to  be  that  where  the  order  involves  a 
substantial  right,  an  appeal  may  be  takai,  although  it 
rests  to  some  extent  in  the  discretion;  but  where  the 
order  i'^  purely  a  formal  matter,  not  involving  any  sub- 
stantial right,  and  is  discretionary,  no  appeal  hes.  While 
this  distinction  has  not  always  been  recognized  in  the 
language  of  the  opinions,  it  has  been  substantially  fol- 
lowed in  practice.  It  has  been  held  that  an  appeal  lies 
to  the  general  term  from  an  order  of  the  county  court 
vacating  a  sale  made  to  an  assignee  for  the  benefit  of 
creditors,  although  the  question  whether  or  not  it  should 
be  vacated,  was  in  the  discretion  of  the  court.  {Matter 
of  aider,  23  Hun,  91).  An  appeal  was  also  entertained 
from  an  order  of  the  county  court  granting  leave  to 
amend  an  answer  which  was  clearly  in  the  discretion  of 
the  court  which  ■  made  the  order.  {New  v.  Aland,  62 
How.  Pr  185).  There  is  no  doubt,  however,  that  an  ap- 
peal will  not  lie  to  the  general  term  from  an  order  of  the 
county  court  in  a  matter  resting  purely  in  the  discretion 
of  the  court;  as  from  an  order  refusing  to  set  aside  an 
inquest  {Kugelman  v.  Hhodes,  36  Hun,  269);  or  refusing 
to  aUow  an  amendhient  of  a  notice  of  appeal  {Reilly  v. 
Murray,  6  N.  Y.  S.  Eep.  '720).  The  language  of  some 
decisions  goes  far  enough  to  warrant  saying  that  the 
general  term  cannot  review  an  order  which  is  in  any 
degree  discretionary,  but  in  the  cases  where  that  was 
said,  it  was  not  necessary  to  the  decision  of  the  court. 

ARTICLE  II. 

APPEALS  PEOM  THE  CITY  COURT  TO  THE  GENERAL  TERM  OF 
THE  COURT  OF  COMMON  PLEAS. 

SECTION. 

1.  Judgments 

2,  Orders  granting  a  new  trial. 
3    Other  orders. 

4.  How  appeal  taken. 

5.  Judigment  on  appeal. 

6.  Practice  on  the  appeal. 
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Sec.  1.  Judgments. 

An  appeal  may  be  taken  to  the  court  of  common  pleas 
for  the  city  and  county  of  New  York  from  an  actual 
determination  made  by  the  city  court  of  the  city  of  New 
York,  at  a  general  term  thereof  where  final  judgment 
has  been  rendered  upon  an  appeal  taken  to  the  general 
term.  (Co.  Civ.  Proc.  §  3191,  subd.  1).  The  power  of 
the  court  of  common  pleas  on  an  appeal  mentioned  in 
this  section  seems  to  be  the  same  as  the  power  of  the 
court  of  appeals  upon  an  appeal  to  that  court  from  a 
judgment  of  the  supreme  court.  {Farley  v.  L/yddy,  8 
Daly,  514).  An  appeal  lies  only  from  a  final  judgment. 
The  judgment  appealed  from  must  be  an  actual  deter- 
mination; no  appeal  lies  from  a  judgment  taken  by  de- 
fault. {McMahon  v.  Bauhr,  47  N.  Y.  67).  An  appeal 
may  taken  under  this  section  from  a  judgment,  because 
of  the  frivolousness  of  a  pleading.  {Mfrs.  &  Bldrs.  Bank. 
V.  Kiersted,  6  Daly,  160).  An  appeal  may  also  be  taken 
pursuant  to  this  section  from  a  final  order  in  a  summary 
proceeding  made  in  the  city  court.  {Shaw  v.  McCarty, 
2  Civ.  Pro.  R.  23).  Upon  an  appeal  taken  under  this 
section,  only  questions  of  law  are  reviewed  when  they 
have  been  excepted  to  {Homer  v.  Wehle,  15  N.  Y.  S.  Eep. 
381);  errors  of  the  jury  cannot  be  reviewed  {Bowe  v. 
Coniley,  2  Civ.  Proc.  R.  424);  and  the  appeal  must  be  dis- 
missed where  it  appears  from  the  papers  that  the  judg- 
ment may  have  been  reversed  upon  the  facts.  {McEteere 
V.  Little,  8  Daly,  167). 

Sec.  2,  Orders  granting  a  new  trial. 

An  appeal  may  be  taken  to  the  court  of  common  pleas 
from  an  order  granting  a  new  trial  made  upon  an  actual 
determination  by  the  city  court  of  the  city  of  New  York 
at  a  general  term  thereof.  But  an  appeal  cannot  be 
taken  from  an  order  granting  a  new  trial  upon  a  case  or 
exceptions  unless  the  notice  of  appeal  contains  a  consent 
on  the  part  of  the  appellant  that  if  the  order  is  affirmed, 
judgment  absolute  may  be  rendered  against  the  appel- 
lant. (Co.  Civ.  Proc.  §  3191,  subd.  2).  Where  an  appeal 
has  been  taken  from  an  order  made  by  the  city  court 
granting  a  new  trial,  the  judgment  of  the  general  term 
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of  the  court  of  common  pleas  on  that  appeal  is  void 
unless  the  notice  of  appeal  contains  the  stipulation  pro- 
vided for  in  this  section.  {Wilmore  v.  FlacJc,  96  N.  Y. 
512).  Such  a  stipulation  is  necessary  upon  appeal  from 
the  general  term  of  the  city  court  affirming  an  order 
granting  a  new  trial  made  on  the  j  udge's  minutes  {Mitchell 
V.  Westchester  F.  Ins.  Co.,  6  Daly,  452);  for  the  order 
can  only  be  heard  at  the  general  term  of  the  city  court 
upon  a  case  and  exceptions.  An  appeal  will  not  lie  to 
the  court  of  common  pleas  from  an  order  of  the  general 
term  of  the  city  court  affirming  an  order  granting  a  new 
trial  on  the  ground  of  newly  discovered  evidence  {Lesser 
V.  Wunder,  9  Daly,  70);  or  upon  any  other  discretionary 
ground.  {Tinsdale  v.  Murray,  9  Daly,  446;  Horner  v. 
Wehle,  15  N.  Y.  S.  Eep.  381). 

Sec.  3.  Other  orders. 

An  appeal  may  be  taken  to  the  court  of  common  pleas 
from  an  order  made  upon  an  actual  determination  by  the 
city  court  of  the  city  of  New  York  at  a  general  term 
thereof,  where  the  order  grants,  refuses,  continues,  or 
modifies  a  provisional  remedy;  or,  where  it  involves  some 
part  of  the  merits,  or  where  it  affects  a  substantial  right, 
or,  where,  in  effect,  it  determines  the  action  and  prevents 
a  judgment  from  which  an  appeal  might  be  taken.  (Co. 
Civ.  Proc.  §  3191,  subd.  3).  It  will  be  noticed  that  so  far 
as  this  section  authorizes  an  appeal  from  an  order  vacat- 
ing a  substantial  right,  it  does  not  limit  the  appeal  to 
orders  which  do  not  rest  in  the  discretion  of  the  court; 
but  the  general  term  of  the  court  of  common  pleas  in 
construing  that  portion  of  the  order  has  held  that  it  only 
permitted  an  appeal  to  be  taken  to  that  court  from  an 
order  of  the  city  court  where  the  appeal  did  not  involve 
in  any  degree  the  discretion  of  the  court,  and  that  the 
power  of  the  court  of  common  pleas  to  review  orders  of 
the  city  court  was  limited  m  the  same  way  as  the  power 
of  the  court  of  appeals  to  review  the  same  class  of  orders 
made  by  the  general  term  of  the  supreme  court.  ( Walsh 
V.  Sliultz,  12  Daly,  103;  Wakefield  v.  Am.  Surety  (Jo., 
13  Daly,  349).  This  rule,  however,  does  not  apply  where 
the  appeal  is  taken  from  an  order  which  grants,  refuses. 
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continues  or  modifies  a  provisional  remedy.  Such  orders 
are  necessarily  in  the  discretion  of  the  court  which  makes 
them  in  the  first  instance,  and  the  right  to  take  an  ap- 
peal from  them  necessarily  involves  the  right  to  review 
the  discretion  of  the  court  which  granted  or  refused 
them  in  the  first  place. 

Sec.  4.  HoTv  appeal  taken. 

An  appeal  authorized  by  the  previous  sections  of  this 
article  must  be  taken  within  twenty  days  after  service 
of  a  copy  of  the  judgment  or  order  appealed  from,  and 
written  notice  of  the  entry  thereof.  The  appeal  must  be 
heard  at  a  general  term  of  the  appellate. court.  (Co.  Civ. 
Proc.  §  3193). 

Sec.  5.  Judgment  on  appeal. 

The  provisions  of  chapter  forty-two  in  this  regard,  and 
also  of  the  provisions  of  the  Code  with  regard  to  appeals 
from  an  inferior  court  to  the  supreme  court,  apply  to 
appeals  taken  pursuant  to  this  article.  (Co.  Civ.  Proc. 
§  3192). 

The  judgment  or  order  of  the  appellate  court  must  be  . 
remitted  to  the  court  below,  to  be  enforced  according  to 
law.  Upon  an  appeal  from  an  order  granting  a  new 
trial,  on  a  case  or  exceptions,  if  the  appellate  court  de- 
termines that  no  error  was  committed  in  granting  the 
new  trial,  it  must  render  judgment  absolute  upon  the 
right  of  the  appellant ;  and  thereupon  an  assessment  of 
damages,  or  any  other  proceeding,  requisite  to  render 
the  judgment  effectual,  may  be  had  in  the  marine  court. 
(Co.  Civ.  Proc.  §  3194). 

The  remittitur  provided  for  by  this  section  is  governed 
by  the  same  rules  as  a  remittitur  sent  down  from  the 
court  of  appeals.  Where  a  final  judgment  has  been 
given  by  the  court  of  common  pleas  pursuant  to  stipula- 
tion, upon  appeal  from  an  order  granting  a  new  trial,  no 
appeals  lies  from  that  judgment  to  the  court  of  appeals. 
{Gordon  v.  Hartvian,  79  N.  Y.  221). 

Sec.  6.  Practice  on  the  appeal. 

The  general  rules  regarding  appeals  which  are  stated 
in  chapter  forty-two,  and  the  rules  mentioned  in  this 
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■chapter  for  appeals  to  t^ie  general  term  of  the  supreme 
court,  apply  to  and  govern  an  appeal  from  the  city  court 
court  to  the  court  of  common  pleas,  except  aa  prescribed 
in  sections  thirty  one  hundred  and  ninety-three  and 
and  thirty  one  hundred  and  ninety-four,  which  are 
quoted  above.     (Co.  Civ.  Proc.  §  3192). 

The  rules  with  regard  to  practice  which  are  by  this 
section  made  to  apply  to  appeals  taken  under  this  article, 
are  found  in  chapter  forty-two  above,  and  are  contained 
in  the  remainder  of  this  chapter  outside  of  this  article. 

ARTICLE  III. 

TAKING  THE  APPEAL. 

SECTION. 

1.  Notice  of  appeal. 

2.  Time  to  appeal, 

3.  Security  on  appeal. 

Sec.  1.  Notice  of  appeal. 

There  are  no  special  provisions  in  the  Code  with  re- 
gard to  the  notice  of  appeal  taken  as  prescribed  in  the  cases 
mentioned  in  this  chapter.  The  notices  in  such  cases  is 
governed  by  the  general  provisions  of  the  Code  both  as 
to  its  form  and  as  to  the  manner  of  its  service.  Those 
provisions  are  found  in  chapter  42,  Article  2,  Sections  1 
and  4.  If  it  is  desired  to  review  the  order  granting  a  new 
trial,  that  order  must  be  specified  in  the  notice  of  appeal. 

Sec.  S.  Time  to  appeal. 

An  appeal  from  a  final  judgment  authorized  by  section 
thirteen  hundred  and  forty  must  be  taken  within  sixty 
days  after  service  upon  the  attorney  of  the  appellant  of 
a  copy  of  the  judgment  and  notice  of  entry  thereof. 
(Co.  Civ.  Proc.  §1341).  An  appeal  from  an  order  au- 
thorized by  section  thirteen  hundred  and  forty-two  must 
be  taken  within  sixty  days  after  service  upon  the 
attorney  for  the  appellant  of  a  copy  of  the  order  and 
written  notice  of  its  entry.  (Co.  Civ.  Proc.  §  1343). 
Appeals  from  the  city  court  tb  the  general  term  of  the 
court  of  common  pleas  must  be  taken  within  twenty  days 
after  service  of  a  copy  of  the  judgment  or  order  appealed 
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from,  and  written  notice  of  the  entry  thereof.  (Co.  Civ, 
Proc.  §  3193).  The  requirements  of  the  notice  which  are 
necessary  to  limit  the  time  to  appeal  are  fully  stated  in 
chapter  42,  article  2,  section  3. 

Sec.  3.  Security  on  appeal. 

When  an  appeal  is  taken  from  a  judgment  pursuant 
to  section  thirteen  hundred  and  forty,  security  is  re- 
quired to  perfect  the  appeal  or  to  stay  the  execution  of 
the  judgment,  and  the  sureties  may  be  accepted  and 
must  justify  as  upon  an  appeal  to  the  court  of  appeals 
from  a  judgment  of  the  same  amount,  or  for  the  same 
effect.  (Co.  Civ.  Proc.  §  1341).  Upon  an  appeal  taken 
from  orders  pursuant  to  section  thirteen  hundred  and 
forty-two,  no  security  is  required  to  perfect  it;  but  such 
an  appeal  does  not  stay  the  execution  of  the  order  from 
which  it  is  taken.  The  appellate  court,  or  a  judge 
thereof,  may  direct  such  a  stay  as  upon  such  terms  as  to 
security  or  otherwise  as  justice  requires.  (Co.  Civ.  Proc. 
§  1343).  Appeals  from  the  city  court  to  the  court  of 
common  pleas  are  governed  by  the  requirements  of  sec- 
tion thirteen  hundred  and  forty-one  with  regard  to 
security,  and  security  must  be  given  to  perfect  such  ap- 
peals, whether  they  are  from  judgments  or  orders. 
{Brewster  v.  Hohart,  Daily  Eeg.  Feb.  7th,  1884).  The 
undertaking  to  be  given  must  be  executed  as  provided 
for  undertakings  which  are  spoken  of  in  chapter  42,. 
article  3,  and  the  rules  with  regard  to  the  perfection  of 
such  undertakings,  and  the  exception  to  the  sureties, 
are  sufficiently  discussed  in  that  chapter.  The  applica- 
tion for  a  stay  may  be  made  to  the  special  term  of  the 
appellate  court,  or  to  a  judge.  Notice  is  not  required. 
If  the  application  is  made  ex  parte  the  usual  custom  is 
to  require  security  to  be  given  or  to  direct  notice  of  the 
application  to  be  given  to  the  adverse  party,  and 
ordering  a  stay  of  proceedings  until  the  hearing  of  the 
application,  unless  it  is  perfectly  clear  that  the  case  is  a 
proper  one,  to  order  a  stay  without  security.  Whether 
or  not  security  will  be  ordered  is  discretionary  with  the 
court  or  judge  to  whom  the  application  is  made.  The 
considerations  which  coiitrol  with  regard  to  the  giving 
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of  security  are  discussed  in  chapter  45,  article  2,  sec- 
tion 3. 

ARTICLE  IV. 

PEOCEEDINGS   ON   APPEAL. 
SECTION. 

1.  Papers  on  the  appeal. 
3.  Hearing. 
3.  Judgment. 

Sec.  1.  Papers  on  the  appeal. 

Where  the  appeal  is  from  a  final  judgment,  the  appel- 
lant must  within  twenty  days  after  the  appeal  is  per 
fected,  cause  a  certified  copy  of  the  the  notice  of  appeal, 
of  the  judgment-roll,  and  of  the  case  of  exceptions,  if 
not  filed  after  the  entry  of  judgment,  to  be  transmitted 
to  the  appellate  court  by  the  clerk  upon  whom  the  notice 
of  appeal  was  served.  Where  the  appeal  is  from  an 
order,  the  appellant  must  within  the  same  time  cause  a 
certified  copy  of  the  notice  of  appeal,  of  the  order,  and 
of  the  papers  upon  which  the  order  was  founded,  to  be 
transmitted  to  the  appellate  court  by  the  same  clerk.  If 
the  appellant  fails  so  to  do,  the  respondent  may  cause 
those  papers  to  be  transmitted,  and  he  is  entitled  to  tax 
the  expense  thereof  as  a  disbursement,  where  he  recovers 
costs.  The  clerk  of  the  appellate  court  must  file  the  pa- 
pers so  transmitted;  and  except  where  it  is  otherwise 
specially  prescribed  by  law,  the  appeal  must  be  heard 
upon  them.  (Co.  Civ.  Proc.  §  1315).  The  rules  as  to  the 
printing  of  papers  and  jjoints,  and  the  number  of  copies 
to  be  printed,  and  as  to  the  service  of  papers  upon  the 
adverse  party  are  the  same  as  in  appeals  taken  to  the 
general  term  of  the  supreme  court  from  orders  or  judg- 
ments made  in  that  court,  and  will  be  more  fully  dis- 
cussed in  the  next  chapter. 

Sec.  2.  Hearing. 

The  appeals  treated  of  in  this  chapter  must  be  heard 
at  the  general  term.  The  provisions  of  the  Code  with 
regard  to  appeals  taken  to  the  general  term  from  judg- 
ment or  orders  of  the  same  court,  and  to  all  subsequent 
proceedings  upon  such  appeal,  apply  to  this  appeal  ex- 
92 


"^SO  PRACTICE. 

x;ept  as  they  are  specified  iu  section  thirteen  hundred  and 
forty -five;  quoted  in  section  three  supra.  (Co.  Civ.  Proc. 
§  1344). 

All  those  matters  will  be  considered  in  chapter  XLV. 
The  questions  which  may  be  raised  upon  the  appeal,  and  the 
considerations  which  govern  the  court  in  deciding  all 
such  questions,  are  the  same  as  in  other  appeals,  and  are 
fully  treated  of  in  chapter  forty-two.  Where  the  appeal 
is  from  a  judgment  of  the  county  court,  reversing  a 
judgment  of  a  justice  of  the  peace,  the  presumptions  are 
in  favor  of  the  correctness  of  the  justice's  judgment, 
and  error  in  that  judgment  must  be  made  to  appear 
affirmatively.     {Peck  v.  Nichols,  18  Wkly.  Dig.  268). 

Sec.  3.  Judgments  on  appeal. 

A  judgment  of  the  supreme  court,  rendered  upon  an 
appeal  authorized  by  this  chapter,  must  be  entered  in 
the  judgment-book,  kept  in  the  ofiice  of  the  clerk  of  the 
count}'',  wherein  the  court  below  is  located.  The  judg- 
ment-roU  must  be  filed  in  the  same  office;  and  must  con- 
sist of  a  certified  copy  of  the  judgment,  annexed  to  the 
papers  transmitted  from  the  court  below.  An  order  of 
the  supreme  court,  made  upon  such  an  appeal,  must  be 
entered,  and  the  papers,  upon  which  the  appeal  was 
heard,  must  be  filed,  in  the  office  of  the  same  clerk.  The 
filing  of  the  judgment-roll,  or  the  entry  of  the  order, 
as  prescribed  in  this  section,  is  a  sufficient  authority 
for  any  proceeding  in  the  court  below,  or  before  the 
ju^e,  who  made  the  order  appealed  from,  which  the 
judgment  or  order  of  the  appellate  court  directs  or  per- 
mits. But  where  the  execution  of  the  judgment  or  order 
of  the  appellate  court  is  stayed,  by  an  appeal  to  the  court 
of  appeals,  the  proceedings  in  the  court  below,  or  before 
the  judge  vvho  made  the  order,  are  stayed  in  like  man- 
ner.    (Co.  Civ.  Proc.  §  1345). 

Upon  appeals  to  the  supreme  court,  no  remittitur  is 
required  to  be  sent  to  the  inferior  court,  nor  is  any  order 
necessary  of  the  inferior  court,  making  the  judgment  of 
the  supreme  court  the  judgment  of  that  court. 


CHAPTER  XLV. 

APPEALS  TO  THE  GENERAL  TEEM  OP  THE  SUPEBME 
COURT  OR  OP  A  SUPERIOR  CITY  COURT. 


ARTICLE  I.— What  is  appealable. 
ARTICLE  11. —Taking  the  appeal. 
ARTICLE  III.— Papers  on  appeal, 
ARTICLE  IV.— The  hearing. 
ARTICLE  v.— Decision. 

ARTICLE  I. 

WHAT  IS  APPEALABLE. 

SECTION. 

1.  Judgments. 

2.  Orders. 

3.  Special  proceedings. 

Sec.  1.  Judgments. 

SuB-DivisioN  1.— Final  Judgments. 
An  appeal  may  be  taken,  to  the  general  term  of  the 
supreme  court,  or  of  a  superior  city  court,  from  a  final 
judgment  rendered  in  the  same  court,  as  follows: 

1.  Where  the  judgment  was  rendered  upon  a  trial  by 
a  referee,  or  by  the  court  without  a  jury,  the  appeal  may 
be  taken  upon  questions  of  law,  or  upon  the  facts,  or 
upon  both. 

2.  Where  the  judgment  was  rendered  upon  the  verdict 
of  a  jury,  the  appeal  may  be  taken  upon  questions  of 
law.     (Co.  Civ.  Proc.  §  1346). 

The  judgments  referred  to  in  this  section  are  final 
judgments,  and  the  word  final  judgment  used  there 
means  the  same  when  used  in  appeals  to  the  court  of 
appeals,  as  to  which  see  chapter  39,  article  1,  and  chap- 
ter 43,  article  1.  A  judgment  in  a  creditor's  suit  setting 
aside  a  conveyance  as  fraudulent,  and  directs  the  de- 
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livery  of  the  fund  to  a  receiver,  but  appoints  a  referee 
simply  to  carry  the  judgment  into  effect,  is  a  final  judg- 
ment. (Produce  Bank.  v.  Morton,  67  N.  Y.  199).  A 
judgment  on  demurrer  is  an  interlocutory  judgment.  One 
who  has  opposed  the  confirmation  of  a  referee's  report 
may  appeal  from  a  judgment  entered  upon  it,  vi^ith- 
out  first  moving  at  the  special  term  to  set  it 
aside.  (Kellogg  v.  Clark,  23  Hun,  393).  Where 
a  demurrer  is  overruled  with  leave  to  answer,  but  the  de- 
fendant does  not  answer,  and  after  his  failure  to  do  so  a 
judgment  is  entered,  that  the  plaintiff  recover  Jiis  dam- 
ages to  be  assessed  by  the  jury,  such  a  judgment  is  not  a 
final  judgment  from  which  an  appeal  will  lie.  (Cameron 
v.  Equtt.  L.  I.  Co.,  45  Super.  628).  An  appeal  cannot 
be  taken  from  a  judgment  entered  by  default.  (Flake  v. 
Van  Wagenen,  54  N.  Y.  25).  Where  no  issues  have  been 
joined  in  the  action,  but  it  is  referred  to  a  referee  to  take 
proof,  and  the  defendant  appears,  he  cannot  appeal  from 
the  judgment  entered  upon  the  proof  taken  before  the 
referee.  (OoldschmiM  v.  Goldschmidt,  47  Super.  184). 
For  a  further  discussion  of  the  subject  of  appeals  from 
judgments,  reference  is  mads  to  chapter  42,  article  2,  sec- 
tion 2.  Upon  an  appeal  from  a  judgment  entered  after  a 
trial  by  a  referee,  or  by  the  court,  the  appellate  court 
may  review  the  facts.  It  has  been  said  that  a  non-suit 
is  a  trial  by  the  court,  and  that  is  the  reason  why  the 
court  cannot  review  the  facts  upon  an  appeal  from  a  non- 
suit. ( Van  Dor  en  v.  Horton,  19  Hun,  7).  It  is  believed 
that  such  is  not  the  case.  A  non-suit  is  a  well  known 
incident  to  a  trial  by  jury  which  existed  long  before  a 
trial  by  the  court  upon  oral  evidence  was  known.  Upon 
an  appeal  from  a  non-suit  the  court  does  not  review  the 
facts.  The  only  question  presented  to  the  court  upon 
such  a  case  is  whether  there  were  any  facts  which  ought 
to  have  been  submitted  to  the  jury,  and  if  there  were,  the 
non-suit  was  improperly  granted. 

Sub-division  2. — Interlocutory  Judgments. 

An  appeal  may  also  be  taken,  to  the  general  term  of 
the  supreme  court,  or  of  a  superior  city  court,  from  an 
interlocutory  judgment,  rendered  at  a  special  term  or 
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trial  term  of  the  same  court,  or,  in  the  supreme  court,  at 
a  term  of  the  circuit  court.     (Co.  Civ.  Proc.  §  1349). 

The  interlocutory  judgments  motioned  in  this  section 
include  judgments  entered  upon  a  demurrer.  {Miller  v. 
Sheldon,  15  Hun,  220;  Lacustrine,  etc.  Co  ,  v.  Lake 
Ouano,  etc.  Co.,  16  Hun,  484;  Carter  v.  De  Camp,  40 
Hun,  258).  An  interlocutory  judgment  which  directs 
an  accounting  to  be  had  before  a  referee  may  be  re- 
viewed either  by  a  motion  for  a  ftew  trial  under  section 
ten  hundred  and  one  of  the  Code,  or  by  an  appeal 
taken  pursuant  to  the  section  just  cited.  {Hathaway  v. 
Bussell,  45  Super.  538;  afE'd  46  Super.  103;  Walker  y. 
Spencer,  86  N.  Y.  162).  Under  the  Code  of  Procedure  an 
appeal  did  not  lie  from  an  interlocutory  judgment.  The 
only  mode  of  review  of  such  a  judgment  was  by  a 
motion  for  a  new  trial  at  the  general  term.  {Offlnger  v. 
DeWolf,  40  Super.  446;  Bennett  v.  Austin,  10  Hun,  451). 
A  motion  for  a  new  trial  at  the  general  under  section 
ten  hundred  and  one,  is  the  more  convenient  and  proper 
way  of  review  where  the  interlocutory  judgment  is 
Tendered  on  the  facts  on  a  trial  by  the  court  or  a  referee 
in  equity  cases;  but  where  such  a  judgment  has  been 
rendered  upon  the  law,  as  upon  a  demurrer,  the  better 
way  of  review  is  by  appeal  under  this  section. 

Sub-division  3. — What   Reviewed   on  Appeal  erom 

Judgment. 

Where  an  appeal  was  taken  from  a  judgment  entered 
upon  the  trial  of  an  issue  of  fact  by  the  court,  or  by  a 
referee,  the  general  term  may  review  the  facts;  an  appeal 
is  the  only  way  to  bring  the  facts  before  the  general  term 
in  such  cases.  {Oarbutty.  Garbutt,  4  N.  Y.  S.  Rep. 
416).  Where  an  appeal  is  taken  from  a  judgment  en- 
tered upon  a  verdict  no  questions  of  fact  are  presented 
for  review  by  the  general  term,  but  only  questions  of 
law  can  be  raised.  (Co.  Civ.  Proc.  §  1346).  As  to  the 
manner  of  review  of  questions  of  fact  where  a  case  has 
been  tried  by  a  jury,  and  a  verdict  rendered,  see  chapter 
thirty-five,  supra. 
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Sec.  2.  Orders, 

Sub-division  1. — Orders  Made  bt  the  Court. 
An  appeal  may  be  taken,  to  the  general  term  of  the 
supreme  court,  or  of  a  superior  city  court,  from  an  order, 
made  in.  an  action,  upon  notice,  at  a  special  term  or  a 
trial  term  of  the  same  couit,  or,  in  the  supreme  court,  at 
a  term  of  the  circuit  court,  in  either  of  the  following 
cases: 

1.  Where  the  order  grants,  refuses,  continues,  or 
modifies  a  provisional  remedy. 

2.  Where  it  grants,  or  refuses,  a  new  trial;  except  that 
where  specific  questions  of  fact,  arising  upon  the  issues, 
in  an  action  triable  by  the  court,  have  been  tried  by  a 
jury,  pursuant  to  an  order  for  that  purpose,  as  prescribed 
in  section  nine  hundred  and!  seventy-one  of  this  act,  an 
appeal  cannot  be  taken  from  an  order,  granting  or  re- 
fusing a  new  trial,  upon  the  merits. 

3.  Where  it  involves  some  part  of  the  merits. 

4.  Where  it  affects  a  substantial  right. 

5.  Where,  in  effect,  it  determines  the  action,  and  pre- 
vents a  judgment,  from  which  an  appeal  might  be 
taken. 

6.  Where  it  determines  a  statutory  provision  of  the 
State  to  be  unconstitutional;  and  the  determination  ap- 
pears from  the  reasons  given  for  the  decision  thereupon, 
or  is  necessarily  implied  in  the  decision. 

An  order,  made  upon  a  summary  application,  after 
judgment,  is  deemed  to  have  been  made,  in  the  action, 
within  the  meaning  of  this  section.  (Co.  Civ.  Proc. 
§  1347). 

The  general  term  is  only  authorized  to  review  orders 
which  are  made  in  actions  or  in  special  proceedings.  No 
other  orders  are  appealable  to  that  court.  (Matter  of 
Jetter,  '18  N.  Y.  601).  An  order  of  the  special  term  or  of 
a  single  judge  is  always  appealable  if  it  involves  a  sub- 
stantial right,  unlesfe  the  intent  of  the  legislature  to  take 
away  the  right  of  appeal  is  expressed  with  great  clear- 
ness. The  presumption  in  every  case  is  that  the  right  of 
appeal  is  still  retained.  {Matter  of  Brady,  69  N.  Y.  215). 
The  fact  that  the  order  appealed  from  rests  in  the  dis- 
cretion of  the  court,  does  not  take  away  the  right  of  ap- 
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peal  which  is  given  by  this  section.     {Hand  v.  Burrotvs, 
15  Hun,  481;   Cramer^  v.   Lovejoy,  41  Hun,   5S1).     The 
test  in  all  cases  whether  an  order  is  appealable  to  the 
general  term  of  the  same  court  is,  whether  it  involves 
the  merits  or  affects  a  substantial  right.     If  it  does,  it  is 
an  appealable  order,  although  it  is  in  the  discretion  of 
the  court.     {Morehouse  v.   Yeager,   38  Super.   50).     An 
order  which  "involves  the  merits"  means  all  orders  in 
the  progress  of  a  cause  except  such  as  relate  merely  to 
matters  resting  in  the  discretion  of  the  court,  or  to  mere 
matters  of  practice  or  form  of  proceeding.     {Cruger  v. 
Douglass,  8  Barb.   81).     The  term   "substantial  right" 
includes  all  positive,  material  and  absolute  rights  as  dis- 
tinguished from  those  which  are  merely  formal  and  un- 
essential, although  they  may  rest  in  discretion  {Security 
Bh.  v.  Nat.   Bk.  of  the  Commoniuealth,  2  Hun,  28Y);  for 
instance,  the  question  whether  a  temporary  injunction 
shall  be  granted  or  i-efused,  or  whether  a  party  who  suc- 
ceeds in  an  action  shall  have  an  additional  allowance  of 
costs  in  a  proper  case,  although  they  are  discretionary 
with  the  court  to  which  the  application  for  either  relief 
is  made,  yet  they  involve  substantial  rights  and  are  ap- 
pealable.    {People  V.  iV.  F.  C.  R.  R.  Co.,  29  N.  Y.  418). 
Where  the  order  involves  a  matter  of  discretion,  an 
appeal  from  it  is  not  encouraged,  and  such  an  order  will 
not  be  reversed  unless  the  discretion  has  been  abused,  or 
there  is  a  plain  case  of  its  unwise  exercise.     {Morrison 
v.  Agate,  20  Hun,  23;  Buffalo,  etc..  Ferry  Co.  v.  Allen, 
12  Civ.  Pro.  E.  64).    Other  matters  which  are  purely  dis- 
cretionary and  formal,  and  from  which  no  appeal  lies, 
are;  an  order  denying  a  motion  that  exceptions  be  heard 
at  the  general  term  in  the  first  instance  {Hussey  v.  Coger, 
9  N.  Y.  S.  Eep.  340);  an  order  denying  a  motion  for  judg- 
ment   because   the    answer  is  frivolous  {Carpenter  v. 
Adams,  34  Hun,  429);  an  order  allowing  an  amendment 
of  the  complaint  at  the  trial  in  a  merely  formal  matter 
{Simmons  v.  Lyons,  35  Super.  554);  an  order  granting 
leave  to  make  a  case  after  the  time  has  expired  {Kiersted 
V.  0.  &  A.  B.  R.  Co.,  44  How.  Pr.  379);  an  order  allowing 
a  commission  to  take  testimony  {Treadwell  v.  Pomeroy, 
2  T.  &  C.  470);  but  an  order  refusing  a  commission  to- 
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take  the  testimony  of  a  foreign  witness  is  appealable, 
because  it  affects  a  substantial  right,  for  the  reason  that 
the  failure  of  a  party  to  obtain  a  commission  mary  pre- 
vent him  from  procuring  testimony  to  which  he  is  prop- 
erly entitled.  ( Wallace  v.  Am.  Linen  Thread  Co. ,  2  T. 
&  C.  674).  No  attempt  will  be  made  in  this  section  to 
collate  all  the  decisions  which  have  been  made  upon  the 
subject  of  appeal  or  orders  to  the  special  term  for  they 
are  too  numerous.  What  has  been  said  thus  far  in  this 
section  sufficiently  indicates  the  manner  in  which  the 
courts  have  construed  the  section  giving  the  right  to 
appeal  from  orders.  Where  a  favor  is  granted  upon  con- 
dition, an  appeal  does  not  lie  from  that  part  of  the  order 
imposing  the  condition,  but  it  must  be  from  the  whole 
order  {Havemeyer  v.  Havemeyer,  44  Super.  170);  but 
where  the  party  moving  is  entitled  tO'  the  order  as  a 
matter  of  right,  if  the  order  is  granted  with  conditions, 
an  appeal  lies  from  that  part  which  imposes  the  con- 
ditions.    ( Wheeler  v.  Tracy,  47  Super.  368). 

Sub-division  2. — Orders  Made  by  a  Judge. 

An  appeal  may  also  be  taken,  to  the  general  term  of 
the  court,  from  an  order,  made  in  an  action,  upon  notice, 
by  a  judge,  out  of  court,  in  a  case  where  an  appeal  might 
have  been  taken,  as  prescribed  in  section  thirteen  hun- 
dred and  forty-seven,  if  the  order  had  been  made  by  the 
court.     (Co.  Civ.  Proc.  §  1348). 

Before  an  appeal  can  be  taken  from  an  order  made  by 
a  judge,  it  must  have  been  entered.  (Co.  Civ.  Proc. 
§  1304;  Chap.  42,  Art.  2,  Sec.  2,  supra).  In  deciding  the 
question  whether  an  appeal  may  be  taken  from  an  order 
made  by  a  judge,  the  same  matters  are  to  be  considered 
as  upon  an  appeal  from  an  order  of  the  court. 

Sec.  3.  Special  proceedings. 

An  appeal  may  be  taken,  to  the  general  term  of  the 
supreme  court,  or  of  a  superior  city  court,  from  an  order, 
affecting  a  substantial  right,  made  in  a  special  proceed- 
ing, at  a  special  term  or  a  trial  term  of  the  same  court, 
or,  in  the  supreme  court,  at  a  term  of  a  circuit  court;  or 
made  by  a  judge  of  the  same  court,  in  a  special  proceed- 
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ing  instituted  before  him,  pursuant  to  a  special  statutory- 
provision;  or  instituted  before  another  judge,  and  trans- 
ferred to,  or  continued  before  him.  (Co.  Civ.  Proc 
§  1356). 

An  appeal  may  also  be  taken  to  the  supreme  court, 
from  an  order,  affecting  a  substantial  right,  made  by  a 
court  of  record,  possessing  original  jurisdiction,  or  a 
judge  thereof,  in  a  special  proceeding  instituted  in  that 
court,  or  before  a  judge  thereof,  pursuant  to  a  special 
statutory  provision;  or  instituted  before  another  judge, 
and  transferred  to,  or  continued  before,  the  judge  who 
made  the  final  order.  But  this  section  does  not  apply  to 
a  case,  where  an  appeal  from  the  order,  to  a  court,  other 
than  the  supreme  court,  is  expressly  given  by  statute. 
(Co.  Civ.  Proc.  §  1357). 

These  two  sections  contain  only  the  provisions  relating 
to  an  appeal  from  all  special  proceedings.  Any  statu- 
tory provisions  which  apply  to  particular  kinds  of  spe- 
cial proceedings  are  treated  with  the  particular  proceed- 
ing. (Throop's  note  to  §  1356).  As  originally  enacted, 
the  words  "an  order"  in  section  thirteen  hundred  and 
fifty-six,  read  "  a  final  order;"  the  change  had  the  effect 
to  allow  an  appeal  from  any  order  made  in  a  special  pro- 
ceeding which  affected  a  substantial  right,  and  not 
simply  from  a  final  order  which  had  been  the  only  ap- 
peal allowed  in  special  proceedings  down  to  that  time. 
There  is  no  distinction  between  special  proceedings  in 
court  and  those  taken  before  a  judge.  {Matter  of  Jetter, 
78  N.  Y.  601).  The  right  of  appeal  in  special  proceed- 
ings extends  to  matters  resting  in  discretion,  if  they 
affect  a  substantial  right.  {Matter  of  Buff,  10  Abb.  Pr. 
N.  S.  416). 

An  appeal  spoken  of  in  this  section  brings  up  for  re- 
lief, any  preceding  order,  made  in  the  course  of  the 
special  proceeding,  involving  the  merits,  and  necessarily 
affecting  the  final  order  appealed  from,  which  is  specified 
in  the  notice  of  appeal.     (Co.   Civ.  Proc.  §  1358). 

The  rules  for  perfecting  an  appeal  from  an  order  for 
staying  the  execution  of   the  order  appealed  from  and 
for  the  entry  and  enforcement  of  the  order  made  upon 
93 
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the  appeal;  which  are  given  elsewaere  in,  this  chapter 
with  regard  to  appeals  from  orders,  applies  to  appeals  in 
special  proceedings,  except  as  otherwise  especially  pre- 
scribed by  law.  (Co.  Civ.  Proc.  §  1360).  The  sections 
of  the  Code  quoted  in  this  article,  do  not  give  the  right 
to  appeal  from  an  order  in  a  case  where  it  is  specially 
provided  by  law  that  the  order  cannot  be  reviewed. 

The  proceedings  upon  an  appeal  in  a  special  proceed- 
ing are  governed  by  the  Code  and  by  tha  general  rules  of 
practice  relating  to  appeals,  except  as  otherwise  specially 
prescribed  by  law.     (Co.  Civ.  Proc.  §  186 1). 

AETICLE  II. 

TAKING  THE  APPEAL. 
SECTION. 

1.  The  time  to  appeal. 

2.  Security. 

3.  Stay  of  proceadings. 

Sec.  1.  The  time  to  appeal. 

An  appeal  to  the  general  term  of  the  supreme  court 
from  an  order  of  judgment  made  in  an  action  must  be 
taken  within  thirty  days  after  service  upon  the  attorney 
for  the  appellant  of  a  copy  of  the  judgment,  or 
order  appealed  from,  and  a  written  notice  of  the 
entry  thereof.  (Co.  Civ.  Proc.  §  1359).  An  appeal 
from  an  order  made  in  a  special  proceeding  must  be 
taken  within  thirty  days  after  the  service  of  a  copy 
of  the  final  order,  from  which  it  is  taken,  with  a  written 
notice  of  the  entry  thereof,  upon  the  appellant ;  or,  if  he 
appeared  upon  the  hearing,  by  an  attorney-at-law  or  an 
attorney  in  fact,  upon  the  person  who  ^o  appeared  for 
him.  (Co.  Civ.  Proc.  §  1359).  All  that  has  been  said  in 
section  two,  article  two.  Chapter  forty -two,  with  regard 
to  the  provisions  and  service  of  the  notice  to  limit  the 
time  to  appeal  apply  to  the  appeal  spoken  of  here. 
Where  an  appeal  is  taken  from  a  final  judgment  which 
has  been  entered  pursuant  to  the  directions  of  a  referee 
upon  a  interlocutory  judgment  after  the  affirmance  of 
the  interlocutory  judgment  by  the  general  term,  if  the 
respondent  desires  to  bring  up  any  questions  for  review, 
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he  may  take  a  cross  appeal  from  the  final  judgment, 
notwithstanding  the  expiration  of  the  time  to  take  an 
original  appeal  therefrom.     (Co.  Civ.  Proc.  §  1350). 

Sec.  Z.  Security. 

Security  is  not  required  to  perfect  any  of  the  appeals 
spoken  of  in  this'  chapter.  But  unless  it  is  otherwise 
specially  prescribed  by  law,  the  appeal  does  not  stay  the 
judgment  or  order  appealed  from. 

Upon  an  appeal  from  a  final  judgment,  the  appellant 
may  give  the  security,  required  to  perfect  an  appeal  to 
the  court  of  appeals,  from  a  judgment  of  the  same 
amount ;  or  to  the  same  effect ;  and  to  stay  the  execu- 
tion thereof.  In  that  case,  the  execution  of  the  judg- 
ment appealed  from  is  stayed,  as  upon  an  appeal  to  the 
court  of  appeals,  and  subject  to  the  same  conditions. 
(Co.  Civ.    Proc.  §  1352). 

If  security  is  given,  the  provisions  of  the  Code  which 
are  stated  in  Chapter  forty -two.  Article  three,  apply  to 
the  appeal  taken  in  this  chapter  as  if  the  general  term 
was  specified  in  those  provisions  in  place  of  the  appellate 
court,  and  a  judge  of  the  same  court  in  place  of  a  judge 
of  the  court  below.     (Co.  Civ.  Pr(^.  §  1351). 

Sec.  3.  Stay  of  proceedings. 

The  court  in  or  from  which  an  appeal  is  taken  or  a 
judge  thereof,  may  stay  the  execution  of  the  judgment 
or  order  appealed  from.  The  order  for  a  stay  may  be 
made,  and  may,  from  time  to  time  be  modified  upon 
such  terras  as  to  security  or  otherwise  as  justice  requires. 
The  security  when  it  is  required  must  be  the  same  as 
that  spoken  of  in  Article  three,  Chapter  forty -two.  (Co. 
Civ.  Proc.  §  1351).  All  the  provisions  of  this  article  with 
regard  to  security  and  to  stay  of  proceedings  apply  to  an 
appeal  taken  from  an  order  made  in  a  special  proceeding. 
(Co.  Civ.  Proc.  §  1360).  A  stay  of  proceedings  may  be 
made  at  the  trial,  or  after  the  trial,  by  any  judge  ex 
parte  (Co.  Civ.  Proc.  §  IIS) ;  or  by  the  court  ;  but  a 
county  judge  cannot  make  the  order  for  a  stay  after  ver- 
dict. {Otis  V.  Spencer,  8  How.  Pr.  111).  The  motion 
should  be  made  upon  affidavits  and  papers  showing  that 
an  appeal  has  been  taken,  and  the  condition  of  the  action, 
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and  all  other  facts  necessary  to  enable  the  court  to  decide 
upon  what  terms  the  stay  should  be  granted,  if  granted 
at  all.  If  it  is  doubtful  upon  the  papers  whether  a  stay 
should  be  granted,  it  is  proper  to  make  an  order  to  show 
cause,  or  require  notice  of  the  application  to  be  given. 
A  granting  of  a  stay  in  such  cases  is  largely  in  the  dis- 
cretion of  the  judge  or  court  to  whom  the  application  is 
made,  and  it  is  reviewable  upon  appeal.  (Waring  v. 
Somborn,  12  Hun,  81  ;  Coleman  v.  Phelps,  24  Hun,  320). 
If  the  questions  are  new  or  difficult,  and  no  prejudice  is 
likely  to  ensue  from  the  stay,  it  is  proper  to  grant  it. 
{Lentilhon  v.  Mayor,  etc.,  3  Sand.  721).  So  where  the 
judgment  is  amply  secured  a  stay  wiU  ordinarily  be 
granted.  {Polhamus  v.  Moser,  7  Eobt.  443).  But  unless 
some  reason  is  shown  why  it  should  be  done,  the  stay 
will  rarely  if  ever  be  granted  without  security.  {Otis  v. 
Spencer,  8  How.  Pr.  171).  The  court  will  not  stay  pro- 
ceedings upon  an  order  granting  a  new  trial  without 
security,  unless  in^i^^i^l  cases.  {McMahon  v.  Allen, 
13  Abb.  Pr.  126  ;  tfyWmarmi^V-aliente,  19  Abb.  Pr.  130). 
Security  should  usually  be  required,  and  the  court  has 
power  to  do  so,  either  when  the  order  for  a  stay  is  made 
or  at  any  time  afterwards,  if  it  should  be  proper.  (Co.  Civ. 
Proc.  §1  351).  If  the  circumstances  arise,  which  render  it 
proper  to  require  that  the  order  granting  a  stay  should 
be  modified  by  requiring  security,  an  application  for  it 
must  be  made  upon  notice.  The  application  should  be 
made  upon  affidavits  showing  the  reasons  why  it  is 
proper  to  require  security. 

Sec.  4.  Notice  of  appeal. 

The  form  and  manner  of  service  of  the  notice  of  appeal 
have  been  sufficiently  considered  in  Section  1,  Article  2, 
Chapter  42.  If  the  appeal  is  from  a  final  judgment  and 
makes  no  mention  of  the  desire  to  review  an  interlocu- 
tory judgment  which  has  been  entered  in  the  action,  the 
appellant  cannot  review  it.  {Dick  v.  Limngston,  41 
Hun,  455). 
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ARTICLE  III. 

PAPERS  ON   THE  APPEAL. 
BECTION. 

1.  On  -what  papers  to  be  heard. 

2.  Printing  the  papers. 

3.  By  whom  furnished. 

Sec.  1.  On  ^^hat  papers  to  be  heard. 

An  appeal  from  a  final  judgment  mentioned  in  this 
chapter,  must  be  heard  upon  a  certified  copy  of  the 
notice  of  appeal;  of  the  judgment-roll,  and  of  the  case  or 
notice  of  exceptions,  if  any,  filed,  as  prescribed  by  law 
or  the  general  rules  of  practice,  after  the  entry  of  the 
judgment,  and  either  before  or  after  the  appeal  is  taken. 
An  appeal  from  an  interlocutory  judgment,  or  from  an 
order,  must  be  heard  upon  a  certified  copy  of  the  notice 
of  appeal,  and  of  the  papers  used  before  the  court  or  the 
judge,  upon  the  hearing  of  the  demurrer,  application  for 
judgment,  or  motion,  as  the  case  requires.  (Co.  Civ. 
Proc.  §  1353). 

There  must  be  prefixed  to  the  papers  specified  in  this 
section,  a  statement  showing  the  time  of  the  commence- 
ment of  the  suit,  and  of  the  service  of  the  respective 
pleadings,  the  names  of  the  original  parties  in  full, 
the  change  of  parties,  if  any  has  taken  place  pending  the 
suit,  and  there  shall  be  added  also  the  papers  required 
by  the  Code,  the  opinion  of  the  court  below  or  an  affida- 
vit that  no  opinion  in  writing  was  given,  or  if  given, 
that  a  copy  could  not  be  procured.  (Gen.  Rule,  41).  It  is 
important  that  the  papers  should  be  certifid  as  required 
by  the  section  of  the  Code  which  has  been  cited,  and 
that  the  case  should  be  signed  by  a  judge  and  ordered  to 
be  filed  and  attached  to  the  judgment-roll.  If  such  cer- 
tificate does  not  appear,  the  court  wiU  not  hear  the 
appeal.  {Lewisohn  v.  Niederwiesen,  40  Hun,  645).  If 
the  appeal  is  from  an  interlocutory  judgment  and  the 
case  has  been  settled,  the  hearing  may  be  upon  the  case 
as  settled.  {Hathaway  v.  Russell,  46  Super.  103).  It  is 
usual  to  make  and  settle  a  case  upon  an  appeal  from  an 
interlocutory  judgment,  although  the  section  of  the  Code 
above  cited  does  not  seem  to  require  it.     Where  the  ap- 


742  PEAOTICE. 

peal  is  from  an  order,  all  the  papers  referred  to  in  the 
order  as  used  upon  the  hearing  when  it  was  made,  should 
be  certified  by  the  cleifc.  {Brown  v.  Mayor,  etc.,  9  Hun, 
587,  592).  Where  the  facts  are  stated  in  the  report  of  a 
referee  upon  a  motion  and  they  are  not  disputed,  it  is 
not  necessary  that  the  evidence  upgn  the  case  and  upon 
which  the  facts  were  found  should  be  printed.  Un- 
necessary and  superfluous  evidence  is  not  required. 
{Weseman  v.  Wingrove,  85  N.  Y.  353).  Where  two 
orders  are  appealed  from,  the  papers  pertaining  to  each 
one  should  appear  by  themselves  alone,  and  the  opinion 
of  the  judge  who  made  the  order  must  be  printed  at  the 
end  of  the  appeal  book.  {Matter  of  Swezey,  64  How. 
Pr.  331).  Only  such  papers  as  are  printed  will  be  con- 
sidered by  the  court  on  the  hearing  of  the  appeal. 
( Wheeler  v.  Falconer,  7  Robt.  45).  All  that  has  been 
said  heretofore  in  regard  to  the  papers  on  appeal  apply 
to  appeals  in  special  proceedings  as  well  as  to  appeals  in 
actions.  (Co.  Civ.  Proc.  §  1360).  Where  an  appeal  is 
taken  from  a  judgment  entered  upon  an  award,  a  case 
and  exceptions  is  not  necessary.  Only  such  papers 
should  be  made  on  the  appeal  as  were  used  before  the 
court  wh'en  the  order  was  made.  {Poole  v.  Johnston, 
32  Hun,  215). 

Sec.  2.  Printing  papers. 

The  cases  and  points,  and  all  other  papers  furnished 
to  the  court  at  a  General  Term  in  calendar  cases,  shall 
be  printed  on  white  writing  paper,  with  a  margin  on  the 
outer  edge  of  the  leaf,  not  less  than  one  and  a  half  inch 
wide.  The  printed  page,  exclusive  of  any  marginal 
note  or  reference,  shall  be  seven  inches  long  and  three 
and  a  half  inches  wide.  The  folio,  numbering  from  the 
commencement  to  the  end  of  the  papers,  shall  be  printed 
on  the  outer  margin  of  the  page.  The  cases  and  points 
in  each  case  shall  be  uniform  in  size,  and  if  the  case  ex- 
ceed fifty  pages  it  shall  be  indexed.  (Gen.  Rule,  42). 
Printing  the  papers  for  the  general  term  can  only  be  dis- 
pensed with  by  order  of  that  court.  ( Wheeler  v.  Fal- 
coner, 7  Robt.  45).  The  points  used  upon  the  appeal  are 
to  be  printed  in  tne  same  way.     (Gen.  Rule,  4). 
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Sec.  3.  By  'whom  furnished. 

The  papers  upon  the  appeal  are  in  all  instances  to  be 
furnished  by  the  appellant,  and  where  a  case  is  submit- 
ted without  action  under  section  twelve  hundred  and 
ninety-seven,  the  printed  papers  are  to  be  furnished  by 
the  plaintiff.  (Grenl.  Rule,  41).  At  the  commencement 
of  the  argument  the  appellant  must  furnish  five  printed 
copies  of  the  papers  to  the  clerk  of  the  court,  and  the 
respective  parties  shall  each  deliver  to  the  clerk  five 
printed  copies  of  the  points  on  which  they  intend  to 
rely,  with  reference  to  the  authorities  which  they  intend 
to  cite.  These  papers  shall  be  in  addition  to  the  number 
required  by  the  special  rules  of  the  respective  general 
terms.  On  appeals  from  non-enumerated  motions, 
printed  copies  of  the  papers  shall  be  furnished  by  the 
appellant  to  the  clerk  as  above  provided,  and  the  printed 
points  of  the  respective  parties  must  be  furnished  in  the 
same  way.  In  each  general  term  special  rules  have  been 
made  with  regard  to  the  number  of  papers  which  must 
be  printed,  and  as  these  rules  are  nofthe  general  rules 
of  the  court,  and  as  they  are  not  always  thi^  same  in  the 
same  general  term,  it  is  not  thougjjt  advisable  to  print 
them  here,  but  reference  is  made  to  the  rules  of  each 
general  term  which  are  usually  printed  in  the  calendar  of 
that  term.  The  rules  of  the  general  term  of  the  first 
department  are  found  in  General  Rule  41. 

ARTICLE  IV. 

THE   HEARING. 

DBCTION. 

1.  Notice  of  argument 
3.  Notes  of  issue. 
3.  Argument. 

Sec.  1.  Notice  of  argument. 

Notice  of  argument  is  in  all  cases  to  be  served  at  least 
eight  days  before  the  commencement  of  the  court  if 
served  personally,  and  if  served  by  mail,  sixteen  days 
before  the  term  like  all  other  notices,  and  it  must  be 
served  upon  the  adverse  party  in  .the  usual  way  in  which 
other  notices  are  served.  If  a  preference  is  claimed  it 
must  be  stated  in  the  notice  of  argument. 
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Sec.  S,  Notes  of  issue. 

All  appeals  in  the  general  term  must  go  upon  tlie  cal- 
endar, and  notes  of  issue  must  be  filed  eight  days  before- 
the  commencement  of  the  court  at  which  the  cause  may- 
be noticed.  (Gren.  Kule,  39).  If  the  cause  is  a  preferred 
cause,  and  it  is  intended  to  be  put  on  the  calender  as 
such,  the  preference  must  be  claimed  in  the  note  of 
issue,  in  which  must  be  stated  also  the  reason  for  the  pre- 
ference, that  the  clerk  may  know  to  which  class  the  pre- 
ferred cause  belongs.  In  the  first  department  a  note  of 
issue  for  an  enumerated  motion  must  be  accompanied 
with  a  statement  that  the  cases  have  been  printed  and 
certified  as  required  by  rule  forty-one.  (Hun's  Rules, 
293).  In  the  fourth  and  fifth  department,  the  note  of 
issue  in  such  cases  must  be  accompanied  by  an  afiidavit 
that  the  case  has  been  settled,  signed  and  filed,  and  spe- 
cifying the  time  and  place  of  filing.  In  the  fifth  depart- 
ment such  an  affidavit  need  be  presented  but  once, 
but  the  time  and  place  of  filing  must  be  endorsed  on  the 
note  of  issue.     (Hun'1s'E,ules,  295,  299). 

Sec.  3.  Argument. 

An  appeal  taken  to  the  general  term  of  the  supreme  court 
must  be  heard  in  the  department,  embracing  the  county, 
in  which  the  judgment  or  order  appealed  from  is  entered; 
unless  an  order  is  made,  as  prescribed  in  section  two 
hundred  and  thirty-one  of  the  Code,  directing  that  it  be 
heard  in  another  department.  (Co.  Civ.  Proc.  §  1355). 
Where  two  justices  of  a  general  term  do  not  concur  in  a 
case,  a  re-argument  must  be  ordered,  and  where  an  order 
for  a  re-argument  has  been  made,  and  one  of  the  general 
term  justices  is  not  qualified  to  sit  in  the  cause,  the  order 
directing  the  reargument,  may,  in  the  discretion  of  the 
general  term,  direct  it  to  take  place,  and  the  cause  to  be 
decided  in  another  judicial  department  specified  in  the 
order.  Where  two  of  the  general  term  justices  in  a  de- 
partment are  not  qualified  to  sit  in  a  case  to  be  heard  at 
the  general  term  of  that  department,  ah  order  may  be 
made,  upon  notice,  by  the  other  general  term  justices,  or 
at  a  special  term  of  the  court  held  in  that  department, 
directing  that  the  cause  be  heard  and  decided  in  another 
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judicial  department  specified  in  the  order.  But  this  sec- 
tion does  not  prevent  the  cause  from  being  heard  and  de- 
cided in  the  same  judicial  department  by  two  qualified 
justices,  if  the  order  directing  the  same  to  be  heard  and 
decided  in  another  department  has  not  been  inade. 
(Co.  Civ.  Proc.  §  231).  Cases  upon  the  calendar  of  the 
general  term  may  be  reserved  for  a  day  certain  by  a  stip- 
ulation. Each  general  term  has  rules  of  its  own  with 
regard  to  this  matter  which  it  is  not  necessary  to  specify 
particularly  here.  The  rules  for  the  day  calendar  for 
each  department  are  also  laid  down  by  the  general  term 
in  that  department.  Non-enumerated  motions  in  the 
supreme  court,  and  appeals  from  orders,  except  appeals 
from  orders  in  the  third  department,  will  be  heard  on 
the  first  day,  and  Thursday  of  the  first  week  and  on 
Friday  of  each  succeeding  week,  immediately  after  the 
opening  of  the  court  on  that  day,  unless  otherwise  ordered. 
A  party  attending  pursuant  to  notice,  to  oppose  anon-enu- 
merated motion,  at  general  term,  may,  if  the  same  shall  not 
be  made  on  the  day  for  which  it  is  noticed,  unless  the 
court  otherwise  order,  at  the  close  of  that  order  of  busi- 
ness, take  a  rule  against  the  party  giving  the  notice  for 
costs  for  attending  to  oppose.  This  provision  shall  not 
apply  to  the  first  department.  The  General  Term  in  any 
department  may,  by  special  rule,  assign  other  days  for 
the  hearing  of  such  motions.  Motions  in  criminal  cases 
may  be  heard  on  any  day  in  term.  (Gen.  Rule,  43).  In 
the  first  department  the  calendar  of  appeals  from  orders 
is  called  during  the  first  week  of  the  term,  and  after  the 
first  week  that  calendar  will  not  be  called  except  on 
motion  days  of  the  term,  which  are  the  Fridays  of 
each  subsequent  week.  No  case  on  the  motion  calen- 
dar will  be  set  down  for  any  day  for  the  first  week  ex- 
cept for  one  of  such  motion  days.  During  the  first  week 
of  the  term  the  day  calender  of  such  appeals  will  include 
all  those  on  the  general  calendar  undisposed  of  and^not 
postponed.  (Hun's  Rules,  293).  In  the  third  depart-' 
ment  the  calendar  for  appeals  from  orders  will  be^'called 
on  the  first  day  of  the  term,  and  on  the  following  days 
until  finished.  Cases  on  that  calendar  will  not  be  reserved 
94 
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beyond  the  first  week  unless  for  special  cause  shown. 
(Hun's  Rules,  294).  In  the  fourth  and  fifth  departments 
Tuesday  and  Thursday  of  the  first  week,  and  Friday  of 
each  succeeding  week  are  motion  days.  (Hun's  Rules, 
298,  302).  At  the  hearing  of  causes  at  a  General  or 
Special  Term,  not  more  than  one  counsel  shall  be  heard 
on  each  side,  and  then  not  more  than  one  hoj^  each, 
excejJt  when  the  court  shall  otherwise  order. 

On  appeals  from  orders  and  on  non-enumerated  motions 
but  one  counsel  on  each  side  shall  be  heard,  and  not 
more  than  half  an  hour  each,  unless  the  court  shall 
otherwise  order.  (Gen.  Rule,  46).  In  the  first  depart- 
ment only  one  cousel  shall  be  heard  on  each  side  in  ap- 
peals from  orders,  and  then  not  more  than  fifteen 
minutes  each,  except  when  the  court  shall  otherwise 
order.     (Hun's  Rules,  293). 

ARTICLE  V. 

DECISION. 

The  judgment  rendered,  or  the  order  made,  upon  the 
appeal,  must  be  entered,  and  the  judgment-roU,  or  the 
papers  upon  which  the  appeal  was  determined,  as  the 
case  requires,  must  be  filed,  in  the  office  of  the  clerk  of 
the  county,  where  the  judgment  or  order  appealed  from 
is  entered.  If  the  appeal  is  determined  at  a  general 
term,  held  in  another  county,  the  clerk  of  that  county 
must,  at  the  expense  of  the  successful  party,  transmit  a 
certified  copy  of  the  determination,  and  the  other  papers, 
if  any,  required  to  be  filed,  to  the  clerk  of  the  county 
where  the  judgment  or  order  is  to  be  entered.  (Co. 
Civ.  Proc.  §  1355). 

Where  judgment  of  afiirmance  is  rendered  upon  the 
appeal,  the  judgment-roll  consists  of  a  copy  of  the  judg- 
ment, annexed  to  the  papers,  upon  which  the  appeal  was 
heard.  Where  subsequent  proceedings  are  taken,  at  the 
special  term  or  trial  term,  before  the  entry  of  final  judg- 
ment, the  judgment-roll  must  also  contain  the  proper 
papers  relating  thereto.  (Co.  Civ.  Proc.  §  1354). 
,   The  appeals  which  are  spoken  of  in  this  chapter  being 
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taken  from  the  special  term  to  the  general  term  of  the 
same  court,  no  remittitur  or  order  sending  the  case  back 
is  necessary.  The  manner  in  which  the  judgments  of 
the  ^neral  term  are  entered  is  prescribed  in  chapter 
thirty-nine  of  this  book.  The  decision  of  the  general 
term  is  not  the  judgment,  but  it  is  the  authority  to  enter 
the  judgment.  No  notice  need  be  given  to  the  adverse 
party  before  the  entry  of  judgment  upon  the  decision  ; 
nor  need  a  draft  of  the  judgment  or  order  to  be  entered, 
be  submitted  to  him  unless  the  decision  contains  a  direc- 
tion that  the  form  of  the  judgment  or  order  be  settled 
upon  notice  ;  in  such  case  it  is  to  be  settled  in  the  same 
w^ay  that  orders  at  the  special  term  are  settled  as  pre- 
scribed in  Vol.  1,  p.  211. 

The  formal  order  or  judgme^  entered  upon  the  de- 
cision should  have  a  caption,  showing  that  it  is  entei-ed 
at  the  general  term  in  the  usual  form  for  captions  of 
orders.  The  costs  are  to  be  taxed  on  like  notice  as  the 
■costs  entered  in  a  judgment,  and  to  be  entered  in  the 
judgment  in  the  same  way. 


CHAPTER  XLVI. 

APPEALS  FROM  SURROGATES'  COURTS. 


ARTICLE  I.— What  is  appealable. 

ARTICLE  II.— How  appeal  taken. 

ARTICLE  III.— Security  on  appeal. 

ARTICLE  IV. — Proceedings  and  hearing  upon  appeal. 

ARTICLE  I. 

WHAT   IS    APPEALAPLE, 

SECTION, 

1.  Who  may  appeal. 

3.  What  may  be  appealed. 

Sec.  1 .  Who  may  appeal. 

Any  party  aggriev^ed  may  appeal  from  a  decree  or  an 
order  of  a  surrogate' s  court,  in  a  case  prescribed  in  this 
chapter,  except  where  the  decree  or  order  of  which  he 
complains  was  rendered  or  made  upon  his  default.  (Co. 
Civ.  Proc.  §  2568). 

A  devisee  or  legatee,  although  he  has  petitioned  for 
probate  of  a  will,  may  appeal  from  a  decree  admitting 
the  will  to  probate.  ( VandermarTc  v.  VandermarTc,  26 
Barb.  416). 

A  creditor  of,  or  a  person  interested  in,  the  estate  or 
fund  affected  by  the  decree  or  order,  who  was  not  a  party 
to  the  special  proceeding,  but  was  entitled  by  law  to  be 
heard  therein,  upon  his  application;  or  who  has  acquired, 
since  the  decree  or  order  was  made,  a  right  or  interest 
which  vs|3uld  have  entitled  him  to  be  heard,  if  it  had 
been  previously  acquired;  may  intervene  and  appeal. 
The  facts  which  entitle  such  a  person  to  appeal,  must  be 
shown  by  an  affidavit,  which  must  be  filed,  and  a  copy 
thereof  served  with  the  notice  of  appeal.  (Co.  Civ.  Proc. 
§  2569). 
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The  expression  "  persons  interested  "  as  used  in  this 
section,  includes  every  person  entitled  either  absolutely 
or  contingently,  to  share  in  the  estate  or  the  proceeds 
thereof,  or  in  the  fund,  as  husband,  wife,  legatee,  next 
of  kin,  heir,  devisee,  assignee,  grantee  or  otherwise,  ex- 
cept as  a  creditor.  (Co.  Civ.  Proc.  2514,  subd.  11).  It 
was  held  in  Sherman^  s  Appeal  (42  Barb.  274),  that  a 
party  to  the  proceeding  admitting  the  will  to  probate, 
might  appeal  from  the  decree,  although  his  interest  was 
unaflEected  by  it.  It  is  doubtful  whether  this  would  be 
held  in  view  of  the  peculiar  provisions  of  section 
twenty-five  hundred  and  sixty-eight,  giving  a  party 
aggrieved  the  right  to  appeal.  A  person  interested 
in  proving  the  will,  although  not  a  party,  is  en- 
titled to  appeal  from  the  decree  refusing  or  admitting 
it  to  probate.  {Lewis  v.  Jones,  50  Barb.  645).  A  person 
who  has  bought  real  estate  upon  an  administrator's  sale, 
may  appeal  from  an  order  setting  the  sale  aside.  {Dela- 
plaine  v.  Lawrence,  10  Paige,  602).  Legatees  may  inter- 
vene in  proceedings  for  probate,  and  may  appeal  from  the 
order;  but  if  they  do  not  intervene,  and  the  final  judg- 
ment is  rendered,  declaring  the  invalidity  of  the  instru- 
ment propounded  as  a  will,  they  cease  to  be  interested 
parties,  and  they  cannot  appeal  from  the  order  annulling 
the  record  and  awarding  costs  against  the  executor,  and 
directing  him  to  file  an  inventory.  {Marvin  v.  Marvin, 
11  Abb.  Pr.  N.  S.  97). 

Sec.  Z.  What  may  be  appealed. 

An  appeal  to  the  supreme  court  may  be  taken  from  a 
decree  of  a  surrogate's  court,  or  from  an  order  affecting 
a  substantial  right,  made  by  a  surrogate,  or  by  a  sur- 
rogate's court,  in  a  special  proceeding  pending  in  that 
court,  or  after  a  decree  in  such  a  special  proceeding. 
(Co.  Civ.  Proc.  §  2570). 

An  appeal  cannot  be  taken  from  an  ex  parte  order. 
{Matter  of  Johnson,  27  Hun,  538).  No  appeal  can  be 
taken  from  the  rulings  of  an  auditor  appointed  by  the 
surrogate.  All  questions  sought  to  be  raised  must  be 
presented  to  the  surrogate,  and  his  decision  obtained. 
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and  an  appeal  may  be  taken  from  that.     {BougMon  v. 
Flint,  74  N.  Y.  476). 

An  intermediate  order,  iiivolving  a  substantial  right, 
made  by  the  surrogate,  may  be  appealed  to  the  general 
term,  and  to  the  court  of  appeals  {^Matter  of  Oilbert,  104 
N.  Y.  200);  but  if  no  substantial  right  is  involved,  the 
order  is  not  appeable.  {Matter  of  Soule,  46  Hun,  661; 
Matter  of  Hals ey,  93  N.  Y.  48).  It  has  not  been  decided 
whether  a  matter  involving  a  substantial  right,  but  rest- 
ing in  the  discretion  of  the  surrogate  is  appeable  or  not. 
The  question  has  been  discussed  in  Chapter  forty-four 
{supra),  concerning  appeals  from  orders  of  an  inferior 
court  to  the  general  term,  and  reference  is  made  to  that 
chapter. 

An  appeal  lies  from  an  order  of  the  surrogate  granting 
letters  of  administration  to  a  person  who  is  incompetent 
because  he  is  a  gambler.  {McMaTion  v.  Harrison,  6  N. 
Y.  443). 

AETICLE  II. 

HOW  APPEAL  TAKEN. 
SECTION. 

1.  To  what  court. 

2.  Notice  of  appeal. 

3.  Service  of  tlie  notice  of  appeal. 

Sec.  1.  To  Tirhat  court. 

An  appeal  from  the  surrogate's  court  is  in  aU  cases 
taken  to  the  supreme  court  and  hjeard  at  the  general 
term.     (Co.  Civ.  Proc.  §  2570). 

Sec.  2.  Notice  of  appeal. 

The  appeal  must  be  taken  by  serving  a  written  notice 
referring  to  the  decree  or  order  appealed  from,  and 
stating  that  the  appellant  appeals  from  the  same  or 
from  a  specified  part  thereof.  (Co.  Civ.  Proc.  §  2574). 
If  it  is  desired  to  review  an  intermediate  order  upon  an 
appeal  from  a  decree,  such  order  must  be  specified  in  the 
notice  of  appeal.  (Co.  Civ.  Proc.  §  2571).  It  is  not 
necessary  to  specify  in  the  notice  of  appeal  the  items  in 
which  the  decree  is  erroneous,  unless  particular  items 
are  appealed  from,  nor  to"  specify  the  reasons  why  the 
decree  is  erroneous.    No  petition  of  appeal  need  be  made 
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as  was  required  by  the  former  practice,  but  as  will  be 
seen,  the  proceedings  upon  appeal  from  surrogates' 
courts  are  practically  like  the  proceedings  upon  appeals 
from  other  courts  to  the  supreme  court,  and  are  heard  in 
substantially  the  same  manner.  If  the  appeal  is  taken 
by  a  person  who  is  not  a  party,  the  facts  which  entitle 
him  to  appeal  must  be  shown  by  an  affidavit  which  must 
be  filed,  and  a  copy  served  with  the  notice  of  appeal. 
(Co.  Civ.  Proc.  §  2569). 

Sec.  3.  Service  of  the  notice  of  appeal. 

An  appeal  must  be  taken  by  a  service  of  a  notice  of 
appeal  within  the  state,  upon  each  party  to  the  special 
proceeding  other  than  the  appellant,  and  upon  the  sur- 
rogate or  the  clerk  of  the  surrogate's  court.  Where  a 
party  to  the  special  proceeding  in  the  court  below 
appeared  in  person,  the  notice  of  appeal  must  be  per- 
sonally served  upon  him ;  where  he  appeared  by  an 
attorney,  it  must  be  served  personally,  either  upon  him 
or  upon  his  attorney.  Where  a  party,  who  was  duly 
cited,  did  not  appear  in  the  surrogate's  court,  notice  of 
appeal  must  be  served  upon  him  personally,  if  he  can, 
with  due  diligence,  be  found  within  the  county  ;  other- 
wise it  may  be  served  by  depositing  it,  indorsed  with  a 
direction  to  the  party,  with  the  surrogate,  or  the  clerk 
of  the  surrogate's  court.  Where  a  person  to  be  served 
cannot,  with  due  diligence,  be  found,  to  make  personal 
service  upon  him,  as  prescribed  in  this  section,  the  sur- 
rogate, or  a  justice  of  the  supreme  court,  may,  by  order, 
prescribe  such  a  mode  of  service  as  he  thinks  proper ; 
and  service  in  that  mode  has  the  same  effect  as  personal 
service.     (Co.  Civ.  Proc.  §  2574). 

Each  party  to  the  special  proceeding  in  the  surrogate's 
court,  and  each  person  not  a  party,  who  has,  or  claims 
to  have,  in  the  subject-matter  of  decree  or  order,  a  right 
or  interest,  which  is  directly  affected  tiiereby,  and  which 
appears  upon  the  face  of  the  papers  presented  in  the 
surrogate's  court,  or  has  become  manifest  in  the  course 
of  the  proceedings  taken  therein,  must  be  inade  a  party 
to  the  appeal.  A  person  not  a  party,  but  who  must  be 
made  a  party,  as  prescribed  in  this  section,   may  be 
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brought  in  by  an  order  of  the  appellate  court,  made  after 
the  appeal  is  taken;  or  the  appeal  may  be  dismissed  on 
account  of  his  absence.  The  appellate  court  may  pre  • 
scribe  the  mode  of  bringing  in  such  a  person,  by  publi- 
cation, by  personal  service,  or  otherwise.  But  this  sec- 
tion does  not  require  a  person  interested,  but  not  a 
party,  to  be  brought  in,  if  he  was  legally  represented,  or 
was  duly  cited  in  the  court  below.  (Co.  Civ.  Proc. 
§  2573). 

All  persons  interested  in  sustaining  the  decree  or  order 
from  which  the  appeal  is  taken,  should  be  made  parties 
to  the  appeal.  {Brown  v.  Evans,  34  Barb.  594).  Upon 
an  appeal  from  an  order  admitting  a  will  to  probate,  the 
heirs-at-law,  next  of  kiu  and  legatees  of  the  decedent 
ought  to  be  brought  in  as  parties.  (Id).  Counsel  who 
are  by  the  decree  to  receive  money  from  the  estate  for 
special  purposes,  or  for  allowances  to  themselves  person 
ally,  are  proper  persons  to  an  appeal  from  a  decree 
directing  the  payment  of  such  money.  {Coleman  v. 
Coleman,  5  Redf .  524;  PecTcY.  Peck,  23  Hun,  312).  On  an 
appeal  from  an  order  denying  an  application  to  appoint 
a  guardian  of  an  infant,  the  infant  should  be  made  a 
party  and  a  guardian  ad  litem  will  be  appointed  to  repre- 
sent him.  {Kellinger  v.  Roe,  T  Paige,  362).  If  a  guardian  ad 
litem  has  been  appointed  of  an  infant,  and  an  appeal  is 
taken  from  an  order  making  the  appointment,  the  infant 
is  a  proper,  although  not  a  necessary  party.  (  UnderJiiZl 
V.  Dennis,  9  Paige,  202).  If  the  proper  parties  are  not 
served,  and  brought  in  to  the  appeal,  they  cannot  be 
brought  in  by  amendment  on  motion  of  the  appellant, 
after  his  time  to  appeal  has  expired  {Patterson  v.  Ham- 
ilton, 26  Hun,  665);  but  any  such  parties  may  be  made 
respondents  upon  their  own  application,  although  the 
time  in  which  they  might  appeal  from  the  decree  has 
expired.  {Cox  v  ScTiermerhorn,  12  Hun,  411).  The 
general  provisions  as  to  the  title  of  the  action  (Chap.  42, 
Art,  1,  §  4)  as  to  an  appeal  after  the  death  of  the  party, 
the  proceeding  where  a  party  has  died  pending  the  ap- 
peal (Chap.  42,  Art.  1,  §  3) ;  and  the  provisions  as  to 
amendments  (Chap.  43,  Art.  2.  §  5);  all  apply  to  these  ap- 
peals.    (Co.  Civ.  Proc.  §  2575). 
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ARTICLE  III. 

SECURITY    ON    APPEAL. 
SECTION. 

1.  Security  to  perfect  the  appeal. 
3.  Security  to  stay  proceedings. 

3.  Wlien  proceedings  stayed  by  perfected  appeal. 

4.  Form  of  undertaking. 

Sec.  1.  Security  to  perfect  tbe  appeal. 

To  render  a  notice  of  appeal  effectual  for  any  purpose, 
except  in  a  case  specified  in  section  twenty- five  hundred 
and  seventy-eight  of  the  Code,  or  vsrhere  it  is  specially 
prescribed  by  law,  that  security  is  not  necessary  to  per- 
fect the  appeal,  the  appellant  must  give  a  written  under- 
taking, with  at  least  two  sureties,  to  the  effect  that  the 
appellant  will  pay  all  costs  and  damages  which  may  be 
awarded  against  him  upon  the  appeal,  not  exceeding  two 
hundred  and  fifty  dollars.     (Co.  Civ.  Proc.  §  2577). 

When  this  section  was  enacted  it  was  provided  by  sec- 
tion twenty-five  hundred  and  seventy-eight,  that  an  ap- 
peal mentioned  in  that  section  was  not  effectual  for  any 
purpose  until  the  undertaking  mentioned  in  that  section 
had  been  given.  While  (^at  was  the  state  of  the  law,  it 
was  necessary  to  give  the  undertaking  mentioned  in  sec- 
tion twenty -five  hundred  and  seventy-eight  in  all  ap- 
peals provided  for  in  that  section,  not  only  to  per- 
fect the  appeal,  but  to  stay  proceedings.  In  the  year 
1882  the  wording  of  that  section  was  changed  by  striking 
out  the  words  "not  effectual  for  any  purpose"  and 
inserting  in  the  place  of  them  the  words  "  does  not  stay 
the  execution  of  the  decree  appealed  from;"  but  section 
twenty  five  hundred  and  seventy-seven  was  not  amended. 
The  result  was  that  the  appeals  mentioned  in  section 
twenty-five  hundred  and  seventy-eight  are  not  included 
in  those  to  perfect  which  security  must  be  given,  and 
upon  the  wording  of  the  statute,  no  security  need  be 
given  to  perfect  the  appeal  in  the  cases  mentioned  by 
section  twenty-five  hundred  and  seventy-eight,  because 
such  appeals  are  specially  excepted  from  the  operation  of 
section  twenty-five  hundred  and  seventy-seven.  The 
95 
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construction  above  given\jcrf  sectioji  twenty -five  hundred 
and  seventy-eight  with  respect  to  perfecting  an  appeal 
was  repudiated  by  the  surrogate's  court  of  the  county  of 
New  York,  which  holds  that  even  in  the  cases  mentioned, 
in  section  twenty-five  hundred  and  seventy-eight,  secu- 
rity must  be  given  to  perfect  the  appeal,  notwithstand- 
ing those  eases  being  excepted  from  the  operation  of 
section  twenty-five  hundred  and  seventy-seven.  {Matter 
of  Cluff,  11  Civ.  Pro.  K.  338  ;  Matter  of  Witmark,  15  IST, 
Y.  E.  Rep.  745). 

Sec.  2.  Security  to  stay  proceedings. 

Notice  of  appeal  by  an  executor,  administrator,  testa- 
mentary trustee,  guardian,  or  other  person  appointed  by 
the  surrogate's  court,  from  a  decree,  directing  him  to 
pay  or  distribute  money,  or  to  deposit  money  in  a  bank 
or  trust  company,  or  to  deliver  property  ;  or  by  an  ex- 
ecutor or  administrator  from  an  order,  granting  leave  to 
issue  an  execution  against  him,  as  prescribed  in  section 
eighteen  hundred  and  twenty -five  of  this  act,  does  not 
stay  the  execution  of  the  decree  appealed  from,  unlesS' 
the  appellant  gives  an  undertaking,  with  at  least  two 
sureties,  in  a  sjim  therein  l^ecified,  to  the  effect  that,  if 
the  decree  or  order,  or  any  part  thereof,  is  affirmed,  or 
the  appeal  is  dismissed,  the  appellant  will  pay  all  costs 
and  damages  which  may  be  awarded  against  him  upon 
the  appeal,  and  will  pay  the  sum  so  directed  to  be  paid 
or  collected,  or  as  the  case  requires,  will  deposit  or  dis- 
tribute the  money,  or  deliver  the  property  so  directed  to 
be  deposited,  distributed  or  delivered,  or  the  part  thereof 
as  to  which  the  decree  or  order  is  affirmed.  (Co.  Civ. 
Proc.  §  2578). 

Where  an  undertaking  necessary  to  stay  the  proceed- 
ings under  this  aection  has  been  given,  pending  an  appeal 
from  the  decree  of  a  surrogate  on  an  accounting,  the  ex- 
ecutor cannot  be  required  to  pay  over  any  moneys  as  ad- 
judged by  the  decree.  {Stern  v.  Newherger,  15  Wkly. 
Dig.  133). 

An  appeal  from  a  decree  or  an  order,  directing  the 
commitment  of  an  executor,  administrator,  testamentary 
trustee,  guardian,  or  other  person  appointed  by  the  sur- 
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rogate's  court,  or  an  attorney  or  counsel  employed 
therein  for  disobedience  to  a  direction  of  the  surrogate, 
or  for  neglect  of  duty;  or  directing  the  commitment  of  a 
person  refusing  to  obey  a  subpcEna,  or  to  testify,  when 
required  according  to  law;  does  not  stay  the  execution 
of  the  decree  or  order  appealed  from,  unless  the  appel- 
lant gives  an  undertaking,  with  at  least  two  sureties,  in 
a  sum  therein  specified,  to  the  effect  that,  if  the 
decree  or  order  appealed  from,  or  any  part  thereof, 
thereof,  is  affirmed,  or  the  appeal  is  dismissed,  the  ap- 
pellant will,  within  twenty  days  after  the  affirmance  or 
dismissal,  surrender  himself  in  obedience  to  the  decree 
or  order,  to  the  custody  of  the  sheriff  of  the  county, 
wherein  he  was  directed  to  be  committed.  If  the  under- 
taking is  broken  it  may  be  prosecuted  in  the  same  man- 
ner, and  with  the  same  effect,  as  an  administrator's 
official  bond;  and  the  proceeds  of  the  action  must  be 
paid  or  distributed,  as  directed  by  the  surrogate,  to  or 
among  the  persons  aggrieved,  to  the  extent  of  the  pecu- 
niary injuries  sustained  by  them;  and  the  balance,  if 
any,  must  be  paid  into  the  county  treasury.  (Co.  Civ. 
Proc.  §  2579). 

Sec.  3.  When  proceedings  stayed  by  a  perfected  appeal. 

Except  as  otherwise  expressly  prescribed  in  this  article, 
a  perfected  appeal  has  the  effect,  as  a  stay  of  the  pro- 
ceedings to  enforce  the  decree  or  order  appealed  from, 
prescribed  in  section  thirteen  hundred  and  ten  of  the 
Code,  with  respect  to  a  perfected  appeal  from  a  judg- 
ment.    (Co.  Civ.  Proc.  §  2584). 

The  wording  of  section  thirteen  hundred  and  ten,  and 
the  decisions  as  to  the  effect  of  that  section  will  be 
found  in  chapter  forty- two,  article  three,  section  six, 
supra.  The  cases  which  are  mentioned  in  section  twenty- 
five  hundred  and  eighty-four  as  otherwise  expressly 
prescribed,  are  those  mentioned  in  the  last  preceding 
section  of  this  article,  and  in  section  one,  of  article; 
four. 

Sec.  4.  Form  of  the  undertaking. 

An  undertaking,  given  as  prescribed  in  this  article, 
must  be  to  the  people  of  the  state ;  must  contain,  the 
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name  and  residence  of  each  of  the  sureties  thereto  ; 
must  be  approved  by  the  surrogate  or  a  ]udge  of  the 
appellate  court ;  and  must  be  filed  in  the  surrogate's 
office.  Except  as  otherwise  specially  prescribed,  the 
filing  of  a  proper  undertaking,  and  service  of  the  notice 
of  appeal,  perfect  the  appeal.  The  surrogate  may,  at 
any  time,  in  his  discretion,  make  an  order,  authorizing 
any  person  aggrieved  to  bring  an  action  upon  the  under- 
taking, in  his  own  name,  or  in  the  name  of  the  people. 
Where  it  is  brought  in  the  name  of  the  people,  the  dam- 
ages collected  must  be  paid  over  to  the  surrogate,  and 
distributed  by  him,  as  justice  requires.  (Co.  Civ.  Proc. 
§  2381) 

The  sum  specified  in  an  undertaking,  executed  as  pre- 
scribed in  either  sections  twenty -five  hundred  and 
seventy-eight  or  twenty -five  hundred  and  seventy-nine, 
must,  wjaeve  the  appeal  is  taken  from  a  decree  directing 
the  payment,  depositing,  or  distribution  of  money,  be 
not  less  than  twice  the  sum  directed  to  be  paid,  de- 
posited, or  distributed.  Where  the  appeal  is  taken 
from  an  order  granting  leave  to  issue  an  execution,  it 
must  be  not  less  than  twice  the  sum,  to  collect  which 
the  execution  may  issue.  In  every  other  case,  it  must 
be  fixed  by  the  surrogate,  or  by  a  judge  of  the  appellate 
court,  who  may  require  proof,  by  affidavit,  of  the  value 
of  any  property,  or  of  such  other  facts  as  he  deems 
proper.  The  respondent  may  apply  to  the  appellate 
court,  upon  notice,  for  an  order  requiring  the  appellant 
to  increase  the  sum  so  fixed.  If  such  an  order  is 
granted,  and  the  appellant  makes  default  in  giving  the 
new  undertaking,  the  appeal  may  be  dismissed  or  the 
stay  dissolved,  as  the  case  requires.  (Co.  Civ.  Proc. 
§  2580). 

The  general  provisions  relating  to  an  appeal  provided 
that  the  giving  of  any  und.ertaking  may  be  waived,  and 
that  the  undertaking  when  given  must  be  filed  in  the 
office  of  the  county  clerk  apply  to  undertakings  given 
upon  these  appeals.  (Co.  Civ.  Proc.  §  2575).  A  deposit 
may  be  made,  instead  of  giying  the  undertaking,  and 
the  court  may  order  a  new  undertaking  as  upon  other 
appeals.     (Co.  Civ.  Proc.  §  2575;  Chap.  42,  Art.  2,    §  4). 
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The  same  rules  apply  as  to  giving  the  notice  before 
bringing  the  action  in  this  section  as  are  prescribed  on 
notices  to  appeals  to  the  supreme  court.  (Co.  Civ.  Proc. 
§  2575;  see  Chap.  42,  Art.  3,  §  7). 

ARTICLE  IV. 

PROCEEDINGS   ON  HEAEING  AN    APPEAL. 

SECTION. 

1.  Effect  of  appeal  in  certain  cases. 
2    Papers  on  appeal, 

3.  What  questions  may  be  raised. 

4.  What  may  be  reviewed. 

5.  Hearing. 

6.  Judgment  or  order. 

Sec.  1.  Effect  of  appeal  in  certain  cases. 

An  appeal  from  a  decree  of  a  surrogate,  admitting  a 
vsrill  to  probate,  or  granting  letters  testamentary,  or  let- 
ters of  administration,  does  not  stay  the  issuing  of  let- 
ters, where,  in  the  opinion  of  the  surrogate,  manifested 
by  an  order,  the  preservation  of  the  estate  requires  that 
the  letters  should  issue.  Letters  so  issued  confer  upon 
the  person  named  therein  all  the  powers  and  authority, 
and  subject  him  to  all  the  duties  and  liabilities  of  an 
executor  or  administrator  in  an  ordinary  case,  except 
that  they  do  not  confer  power  to  sell  real  property  by 
virtue  of  a  provision  in  the  will,  or  to  pay  or  to  satisfy  a 
legacy,  or  distribute  the  unbequeathed  property  of  the 
decedent,  until  after  the  final  termination  of  the  appeal; 
and  in  case  letters  shall  have  been  issued  before  such  ap- 
peal the  executor  or  administrator,  on  a  like  order  of  the 
surrogate  may  exercise  the  powers  and  authority,  subject 
to  the  duties,  liabilities  and  exceptions  above  provided. 
(Co.  Civ.  Proc.  §  2582) . 

The  authority  of  the  administrator  with  the  will  an- 
nexed is  suspended  ipso  facto,  unless  the  surrogate  con- 
fers upon  him  by  order,  the  limit  specified  in  this  section. 
{Matter  of  Place,  5  Dem.  228).  The  reversal  of  a  decree, 
admitting  a  will  to  probate  and  awarding  a  jury  trial, 
does  not  suspend  the  powers  of  the  executor  to  whom 
letters  testamentary  have  been  granted  upon  the  will. 
Such  letters  are  good  until  the  final  determination  and 
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revocation  of  probate  and  notice  thereof  to  the  executor. 
{Thomson  v.  Tracy,  60  N.  Y.  174). 

An  appeal  from  a  decree  revoking  the  probate  of  a 
will,  or  revokir^  letters  testamentary,  letters  of  adminis- 
tration, or  letters  o€  guardianship;  or  from  a  decree  or 
an  order,  suspending  an  .executor,  administrator,  or 
guardian,  or  removing  or  suspending  a  testamentary 
trustee,  or  a  freeholder,  appointed  to  execute  a  decree,  as 
prescribed  in  title  fifth  of  chapter  eighteen  of  the  Code, 
or  appointing  a  temporary  administrator,  or  an  appraiser 
of  personal  property,  does  not  stay  the  execution  of  the 
decree  or  order  appealed  from.     (Co.  Civ.  Proc.  §  2583). 

Sec.  2.  Papers  on  appeal. 

If  the  appeal  is  taken  from  a  decree  rendered  upon  the 
trial,  by  the  surrogate  of  an  issue  of  fact,  it  must  be 
heard  upon  a  case,  to  be  made  and  settled  by  the  surro- 
gate, as  prescribed  by  law,  for  the  making  and  settling 
of  a  case  upon  an  appeal  in  an  action.  (Co.  Civ.  Proc. 
§  2576).  In  the  supreme  court,  an  appeal  from  a  deoree 
of  an  order  of  a  surrogate' s  court  must  be  heard,  the 
judgment,  or  an  order  made  thereupon,  must  be  entered, 
and  the  papers  must  be  filed,  in  the  same  manjier  as 
where  an  appeal  is  taken  from  the  final  judg.ment  or 
order  of  an  inferior  court.  (Co.  Civ.  Proc.  §  2585).  If  no 
case  is  made,  the  decree  can  only  be  reviewed  upon  the 
facts  found  by  the  surrogate  if  it  can  be  reviewed  at  all 
{Matter  of  F otter ^  32  Hun,  599);  and  these  facts  will  be 
assumed  to  have  been  sustained  by  the  proof  given  in 
the  case.     ( Wheelwright  v.  Rhoades,  28  Hun,  57). 

Sec.  3.  What  questions  may  be  raised. 

The  only  questions  that  can  be  j;aised  upon  an  appeal 
from  a  decree  of  the  surrogate  are  such  as  are  taken  by  ex- 
ception before  the  surrogate.  Whether  it  be  desired  to 
attack  the  findings  of  fact,  or  the  conclusions  of  law, 
neither  can  be  attacked  unless  an  exception  has  been 
taken  to  the  particular  finding  which  is  sought  to  be  re- 
viewed. {Angevine  v.  Jackson,  103  JST.  Y.  470).  If, 
however,  an  objection  which  is  proposed  to  be  raised  is 
fatal  to  the  Jurisdiction  of  the  court,  such  an  objection 
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may  be  taken  at  any  time.  {Fiester  v.  Sliepard,  92  N. 
Y.  251).  If  a  respondeat  wii3lies  to  raise  any  question 
upon  the  decree  between  Ijimself  and  another  respondent, 
lie  must  take  an  appeal  from  that  paitt  of  the  decree. 
{Boss  V.  Moss,  6  Hun,  80). 

£iec.  4.  What  may  be  revievred. 

An  appeal  from  a  decree  or  an  order  of  a  surrogate's 
court  brings  up  for  review  by  each  court  to  which  the 
appeal  is  carried,  each  decision  to  which  an  exception 
has  been  duly  taken  by  the  appellant.  (Co.  Civ.  Proc. 
§  2545). 

An  appeal,  taken  from  a  decree,  brings  up  for  review 
each  intermediate  order,  which  is  specified  in  the  notice 
of  appeal,  and  necessarily  affected  the  decree,  and  which 
has  not  already  been  reviewed  by  the  appellate  court, 
upon  a  separate  appeal  taken  from  that  order.  (Co.  Civ. 
Proc.  §  2671). 

An  appeal  may  be  taken  upon  questions  of  law  or 
upon  the  facts  or  upon  both.     (Co.  Civ.  Proc.  §  2576). 

Where  an  appeal  is  taken  upon  the  facts,  the  appel- 
late court  has  the  same  power  to  decide  the  questions  of 
fact,  which  the  surrogate  had  ;  and  it  may,  in  its  discre- 
tion, receive  further  testimony  or  doeumentary  evidence, 
and  appoint  a  referee.     (Co.  Civ.  Proc.  §  2586). 

It  is  the  duty  of  the  gener^  term  to  pass  upon  every 
question  of  fact  -wdiich  was  before  the  surrogate,  and 
which  is  presented  to  it  by  the  proper  exception. 
(McGraw  v.  Cornell  University,  45  Hun,  354).  To  war- 
rant a  review  of  ,a  decree  of  the  surrogate,  his  decision 
must  have  been  filed  as  required  by  section  twenty-five 
hundred  and  forty-five,  and  exceptions  taken  to  it.  If 
not  so  made  and  filed,  there  is  no  question  for  review 
(Matter  of  Bood,  104  N.  Y.  103) ;  and  an  appeal  will  be 
dismissed.  Findings  are  only  required  to  be  made  by 
the  surrogate  where  the  matter  is  tried  before  him.  If 
the  case  is  sent  by  the  surrogate  to  a  referee,  it  is  the 
duty  of  the  referee  to  make  findings  of  fact  and  con- 
clusions of  law,  and  to  settle  the  case  upon  appeal,  and 
his  findings  aje  the  ones  to  be  reviewed  after  the  action 
of  the  surrogate  in  confirming  or  refusing  to  confirm  his 
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report  upon  motion.  {Matter  of  Niles,  14  N.  Y.  S. 
Eep.  538).  The  pQwer  Conferred  upon  the  appellate 
court  by  section  twenty-five  hundred  and  eighty- six,  to 
hear  new  evidence,  should  be  cautiously  used  and  only 
exercised  when  the  new  evidence  to  be  proposed  is  of 
importance ;  and  if  one  party  is  allowed  to  give  new 
evidence,  both  should  be.  {Matter  of  Hannah,  45  Hun, 
561). 

Sec.  5.  Hearing. 

These  appeals  are  to  be  heard  like  all  other  appeals  to 
the  supreme  court,  and  the  rules  which  have  been  given 
upon  that  subject  iij  chapter  forty-five,  with  regard  to 
the  preparation  and  printing  of  the  papers,  putting  the 
cases  on  the  calendar  and  the  hearing,  apply  to  these 
appeals,  as  to  other  appeals  to  the  supreme  court. 

Sec,  6.  Judgment  or  order. 

The  appellate  court  may  reverse,  affirm,  or  modify  the 
decree  or  order  appealed  from,  and  each  intermediate 
order,  specified  in  the  notice  of  appeal,  which  it  is  au- 
thorized by  law  to  review,  and  as  to  any  or  all  of  the 
parties;  and  it  may,  if  necessary  or  proper,  grant  a  new 
trial  or  hearing.  The  decree  or  order  appealed  from  may 
be  enforced,  or  restitution  may  be  awarded,  as  the  case 
requires,  as  prescribed  with  respect  to  an  appeal  from  a 
judgment.     (Co.  Civ.  Proc.  §  2587). 

Upon  an  application  to  the  surrogate  for  a  reopening 
of  a  decree  made  upon  the  accounting  of  executors,  he 
has  power  to  open,  vacate,  or  set  aside  such  a  decree,  and 
the  general  term,  has  upon  appeal  from  the  surrogate's 
decree  the  same  power  as  the  surrogate,  and  his  determi- 
nation must  be  reviewed,  as  if  an  original  application  had 
been  made  to  the  general  term.  {Matter  of  Tilden,  6 
Civ.  Pro.  E.  15).  The  presumption  in  all  cases  is  that 
the  decree  of  the  surrogate  is  correct,  and  it  will  not  be 
reversed,  unless  it  is  affirmatively  shown  to  be  erroneous. 
{Rollwagen^.  RoUwagen,  3  Hun,  121).  No  decree  or 
order  shall  be  reversed  for  an  error  in  admitting  or  re- 
jecting evidence,  unless  it  appears  to  the  appellate  court 
that  the  exceptant  was  necessarily  prejudiced  thereby. 
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(Co.  Civ.  Proc.  §  2545).  Under  this  section  it  is  not  enough 
for  the  appellate  court  to  say  that  incompetent  evidence 
has  been  received  or  pertinent  evidence  rejected;  but  it 
must  be  satisfied  also,  that,  with  the  excluded  evidence,  the 
appellant  would  not  have  failed  in  his  proaf ;  or  that, 
without  the  improper  evidence,  the  respondent's  case 
was  deficient  {Snyder  v.  Sherman,  88  N.  Y.  657);  but 
when  the  court  of  review  finds  that  incompetent  evidence 
has  been  received,  or  competent  evidence  rejected,  it 
then  becomes  its  duty  to  determine  whether  the  error 
prejudiced  the  party  against  whom  it  was  committed.  If 
it- appears  to  the  court  that  it  did  not,  then  its  duty  is 
plain.  If,  on  the  other  hand,  the  evidence  erroneously 
admitted  or  rejected  was  important  and  material,  and  the 
court  cannot  say  that,  notwithstanding  the  error  the 
judgment  is  right,  or,  if  it  entertains  a  reasonable  doubt 
upon  the  subject,  then  a  case  is  made  where  the  party 
excepting  was  necessarily  prejudiced  within  this  section, 
and  the  court  would  be  required  to  reverse.  {Matter  of 
Smith,  95  N.  Y.  516). 

Where  the  reversal  or  modification  of  a  decree  by  the 
appellate  court  is  founded  upon  a  question  of  fact,  the 
appellate  court  must,  if  the  appeal  was  taken  from  a 
decree  made  upon  a  petition  to  admit  a  will  to  probate, 
or  to  revoke  the  probate  of  a  will,  make  an  order,  direct- 
ing a  trial,  by  a  jury,  of  the  material  questions  of  fact, 
arising  upon  the  issues  between  the  parties.  Such  an 
order  must  state,  distinctly  and  plainly,  the  questions 
of  fact  to  be  tried;  and  must  direct  the  trial  to  take 
place,  either  in  a  circuit  court,  specified  in  the  order;  or, 
in  the  county  court  of  the  county  of  the  surrogate;  or,  in 
the  city  and  county  of  New  York,  in  the  court  of  com- 
mon pleas.  After  the  trial,  a  new  trial  may  be  granted, 
as  prescribed  in  section  twenty-five  hundred  and  forty- 
eight  of  the  Code.     (Co.  Civ.  Proc.  §  2588). 

After  a  reversal  upon  a  question  of  fact  the  court  has 
power  only  to  order  a  new  trial  before  a  jury  ( Valentine 
V.  Valentine,  8  N.  Y.  S.  Rep.  154);  but  the  section  does 
not  apply  where  the  reversal  was  on  questions  of  law 
only.  {Matter  of  Smith,  96  N.  Y.  661).  In  that  case  it 
96 
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would  seopi  that  tke  case  should  go  back  to  the  surro- 
gate for  a  rehearing  like  any  other  case  of  reversal.  The 
■effect  of  the  judgment  of  the  supreme  court  with  respect 
to  the  proceedings  in  the  surrogate' s  court  is  the  same  as 
where  the  appeal  is  taken  to  the  supreme  court  from  the 
final  judgment  or  order  of  an  inferior  court.  (Co.  Civ. 
Proc.  §  2585).  As  to  the  effect  of  the  judgment  or  order 
in  such  a  case,  see  chapter  forty-four  (supra).  The 
decision  of  the  general  term  when  made  should  be 
entered  in  the  office  of  the  clerk  of  the  same  county,  as 
the  surrogate's  court  from  which  the  appeal  was  taken. 
{Waterman  v.  Ball,  64  How.  Pr.  368). 


CHAPTER  XLVII. 

APPEALS   FROM  JUSTICE'S  COURTS. 


ARTICLE  I.— Hew  appeal  taken. 

ARTICLE  II.— Security  on  appeal. 

ARTICLE  III.— The  return. 

ARTICLE  IV. — Proceedings  where  new  trial  is  not  had. 

ARTICLE  V. — Proceedings -where  a  new  trial  is  had. 

ARTICLE  I. 

HOW   APPEAL  TAKEN. 

SECTION. 

1.  Who  may  appeal. 

2.  How  judgments  Jeviewed. 

3.  From  and  to  what  courts  appeals  lie. 

4.  When  appeal  to  be  taken. 

5.  Notice  of  appeal. 

6.  Service  of  notice  of  appeal. 

7.  Amendment  of  appeal. 

:Sec.  1.  Who  may  appeal. 

An  appeal  may  be  taken  by  any  party  aggrieved  by 
the  judgment.  (Co.  Civ.  Proc.  §  3045).  A  party  cannot 
appeal  from  a  judgment  of  a  justice's  court  unless  lie  is 
injured  in  some  way  by  it.  {Schneider  v.  Armstrong,  1 
:Sheld.  379).  A  party  may  appeal  from  a  judgment  in 
his  own  favor  {Slaman  v.  Buckley^  29  Barb.  289|;  or 
both  parties  may  appeal  from  the  judgment  if  each  is 
aggrieved  by  it.  {Jones  v.  Owen,  5  Hjan,  839),  One  of 
two  defendants  may  appeal  separately.  {Mattison  v. 
Jones\  9  How.  Pr.  152). 

Sec.  2.  What  judgments  reviewed. 

The  only  mode  of  reviewing  a  judgment  rendered  by  a 
justice  of  the  peace  in  a  civil  action  is  by  an  appeal. 
(Co.  Civ.  Proc.  §  3044).  The  county  court  cannot  set 
aside  a  judgment  for  error;  the  only  way  in  which  it  can 
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be  reviewed  is  by  an  appeal  from  it.  {Douglass  v.  jReilly^ 
8  Hun,  85).  An  appeal  may  be  taken  to  review  jurisdic- 
tional as  well  as  other  errors.  {People  v.  Moore,  16  N. 
Y.  S.  Rep.  469).  The  right  of  appeal  exists  in  an  action 
for  a  penalty  for  violation  of  a  city  ordinance  {City  of 
Buffalo  V.  Schliefer,  25  Hun,  275);  and  from  a  final  or- 
der in  a  summary  proceeding.  (Co.  Civ.  Proc.  §  2260). 
A  judgement  of  a  justice  of  the  peace  can  now  be  re- 
viewed by  appeal  only  and  not  by  certiorari.  {City  of 
Buffalo  V.  ScJiliefer,  25  Hun,  275). 

Sec.  3.  From  and  to  what  courts  appeals  lie. 

Appeals  from  a  justice's  court  are  to  be  taken  to  the 
county  court  in  all  cases  except  from  justice's  courts  in 
the  city  of  Buffalo.  Where  judgment  is  rendered  by  a 
justice  of  the  peace  of  that  city  the  appeal  must  be  to  the 
superior  court  of  that  city.  (Co.  Civ.  Proc.  §  3045). 
Where  an  action  is  brought  in  the  city  court  of  Yonkers, 
an  appeal  lies  to  the  county  court  of  Westchester  county,, 
when  the  amount  claimed  is  less  than  two  hundred  dol- 
lars. {Mitchell  V.  Pilce,  17  Hun,  142).  Appeals  from 
the  district  courts  of  Netv  York  city  are  taken  to  the 
court  of  common  pleas  of  that  city.  (Co.  Civ.  Proc. 
§  3213).  In  such  appeals,  however,  a  new  trial  cannot  be 
had.  (Co.  Civ.  Proc.  §  3213).  An  appeal  from  a  judg- 
ment of  the  justice's  court  of  the  city  of  Albany  or  the 
justice's  court  of  the  city  of  Troy  is  to  be  taken 
to  the  county  court  of  the  county  in  which  those 
courts  are  located  respectively,  and  they  may  be 
taken  in  the  same  cases  in  which  an  appeal  may  be 
taken  to  the  county  court  from  a  judgment  rendered  by 
a  justice  of  the  peace  of  a  town.  (Co.  Civ.  Proc.  §  3213). 
Appeals  from  the  municipal  court  of  the  city  of  Ro- 
chester are  to  be  taken  to  the  county  court  of  Monroe 
county.     (Co.  Civ.  Proc.  §  2226). 

Sec.  4.  When  appeal  to  be  taken. 

An  appeal  must  be  taken,  within  twenty  days  after  the 
entry  of  the  judgment  in  the  justice's  docket;  except  that 
where  a  defendant  appeals  from  a  judgment  rendered  in 
an  action,  wherein  he  did  not  appear  and  the  summons 
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was  not  personally  served  uppn  him.  and  the  appeal  may 
br  taken  within  twenty  days  after  personal  service  upon 
him  on  the  part  of  the  plaintiff,  of  written  notice  of  the 
entry  of  the  judgment;  but  not  after  the  expiration  of 
live  years  from  the  entry  of  the  judgment.  (Co.  Civ. 
Proc.  §  3046). 

Where  the  summons  was  served  personally,  no  notice 
of  the  judgment  is  required  to  limit  the  time  in  which 
the  appeal  must  be  taken.  An  appeal  may  be  taken  as 
soon  as  the  justice  renders  his  judgment  {Oriswold  v. 
Van  Densen,  2  E.  D.  Smith,  178) ;  but  a  notice  of  appeal 
served  after  a  verdict  is  rendered,  and  before  the  judg- 
ment is  entered,  is  premature.  {Leivis  v.  Hoffman, 
6  Civ.  Pro  R  141).  The  day  on  which  the  judgment  is 
docketed  is  to  be  excluded  in  computing  the  time  within 
which  the  appeal  must  be  taken,  and  where  the  twentieth 
day  -falls  on  Sunday,  an  appeal  taken  on  the  next  judi- 
cial day  is  in  time.  {Dorsey  v.  Pike,  11  N.  Y.  S. 
Eep.  227).  If  a  notice  of  appeal  is  served  too  late,  the 
remedy  is  by  motion  to  the  appellate  court  to  dismiss 
the  appeal.     {Mills  v.  Shult,  2  E.  D.  Smith,  139). 

Sec.  5.  Notice  of  appeal. 

An  appeal  is  taken  by  serving  upon  the  justice  by 
whom  the  judgment  was  rendered,  and  upon  the 
respondent,  a  written  notice  of  appeal,  subscribed  either 
by  the  appellant  or  by  his  attorney  in  the  appellate  court. 
(Co.  Civ.  Proc.  §  3016).  The  statute  does  not  now  require 
any  specifications  of  the  grounds  on  which  the  appeal  is 
founded.  If  the  case  is  one  in  which  the  appellant  is 
entitled  to  a  new  trial  in  the  county  court,  he  must,  in 
his  notice  of  appeal,  demand  a  new  trial  in  the  appellate 
court.     (Co.  Civ.  Proc.  §  3068).     See,  Art.  5  below. 

If  the  notice  of  appeal  is  signed  by  an  attorney  who 
did  not  appear  for  the  appellant  on  the  trial  before  the 
justice,  the  notice  is  defective  unless  the  authority  of  the 
attorney  to  sign  it  is  made  to  appear.  {Andrews  v. 
Long,  19  Hun,  303). 

Sec.  6.  Service  of  notice  of  appeal. 

The  notice  of  appeal  must  be  served  upon  the  justice 
by  whom  the  judgment    is    rendered,   and  upon    the 
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respondent  in  the  action.  (Co.  Civ.  Proc.  §  3046).  If  a 
new  trial  is  desired  in  the  appellate  court,  the  appellant 
at  the  time  of  the  service  must  give  an  undertaking, 
which  will  be  more  particularly  referred  to  in  the  next 
article.     (Co.  Civ.  Proc.  §  3069). 

Service  of  the  notice  of  appeal  upon  the  justice,  must 
he  made  by  delivering  it  to  him  personally,  or  to  his  clerk, 
appointed  pursuant  to  law;  but  if  the  justice  is  dead,  or 
if  neither  he  nor  his  clerk  can,  after  reasonable  diligence, 
be  found  within  the  county,  service  of  the  notice  upon 
the  justice  may  be  made,  by  delivering  it  to  th^  clerk  of 
the  appellate  court.  Unless  the  justice  is  dead,  the  ap- 
pellant must,  at  the  time  of  serving  the  notice,  pay,  to- 
the  person  to  whom  it  is  delivered  the  costs  of  the  action, 
included  in  the  judgment,  and  the  sum  of  two  dollars,  a& 
the  fee  of  the  justice  for  making  the  return.  (Co.  Civ. 
Proc.  §  304T). 

Payment  of  the  costs  and  the  fee  for  the  return  is  nec- 
essary to  make  complete  service  of  the  notice  of  appeal. 
{Thomas  v.  Thomas,  18  Hun,  481).  The  costs  must  be 
actually  paid  to  the  justice;  paying  them  to  respond- 
ent or  procuring  the  justice  to  credit  them  on  account  is 
not  enough.  {People  v.  Saratoga  C.  P.  1  Wend.  282). 
If  the  fee  for  the  return  is  not  paid,  the  justice  is  not 
bound  to  make  it,  and  the  court  has  no  jurisdiction  to 
compel  him  to  do  so.  {Southard  v  Philips,  1  Hun,  18). 
If  there  is  a  failure  to  pay  the  costs  or  fee,  the  court  may 
permit  it  to  be  done  nunc  pro  tunc.  Before  the  passage  of 
section  thirty  hundred  and  forty-nine  of  the  Code,  it  was 
held  that  there  was  no  power  in  the  appellate  court  to 
permit  an  amendment  of  a  service  which  was  defective 
by  a  failure  to  pay  the  fee  or  costs.  The  court  held  that 
section  thirteen  hundred  and  three  of  the  Code  was  broad 
enough  in  its  provisions  to  permit  it,  but  that  it  did  not 
apply  to  appeals  taken  from  justice's  courts,  and  for  that 
reason  the  power  did  not  exist.  {Eldridge  v.  Underhill, 
17  Hun,  241).  Since  that  case  was  decided  the  second 
part  of  the  Code  of  Civil  Procedure  has  gone  into  effect, 
and  the  provisions  of  section  three  thousand  and  forty- 
nine  in  that  regard  are  precisely  the  same  as  those  of 
section  thirteen  hundred  and  three,  and  within  those  pro- 
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visions  the  court  has  power  to  permit  such  an  amend- 
ment. 

Service  of  the  notice  of  appeal  upon  the  respondent 
may  be  made,  by  dehvering  it,  in  any  part  of  the  state, 
to  the  respondent  personally,  or  in  one  of  the  following: 
methods  : 

1.  If  the  respondent  is  a  resident  of  the  county,  by 
leaving  it  at  his  residence,  with  a  person  of  suitable  age 
and  discretion.  If  he  is  not  a  resident  of  the  county, 
and  the  person  who  appeared  as  his  attorney  upon  the- 
trial  is  a  resident  thereof,  it  may  be  served  upon  the 
attorney,  either  personally,  or  by  leaving  it  at  his  resi- 
dence, with  a  person  of  suitable  age  and  discretion. 

2.  If  service  within  the  county  cannot  be  made,  with 
due  diligence,  upon  the  respondent  personally,  or  in  the 
method  prescribed  in  the  foregoing  sub-division,  the 
notice  of  appeal  may  be  served  upon  him,  by  delivering  it 
to  the  clerk  of  the  appellate  court.    (Co.  Civ.  Proc.  §  3048). 

A  delivery  of  the  notice  of  appeal  to  the  attorney  for 
the  respondent  and  at  once  taking  it  back  again  to  serve 
it  upon  his  client,  if  he  can  be  found,  is  not  a  sufficient 
service.  {Earll  v.  Chapman,  3  E.  D.  Smith,  216).  If 
service  cannot  be  made  upon  the  respondent  personally 
within  the  county,  service  on  his  attorney  is  good 
{Loescher  v.  Nordmeyer,  3  Abb.  Pr.  244) ;  but  service  on 
the  attorney  is  only  allowed  where  he  resides  in  the 
county  in  which  the  trial  was  had.  {Lake  v.  Kels,  11 
Abb.  Pr.  N.  S.  37).  Where  the  plaintiff  has  died  and  no 
administrator  has  been  appointed  of  his  estate,  service 
upon  the  clerk,  the  attorney  who  appeared  for  the 
plaintiff  at  the  trial,  and  upon  the  widow  is  not  sufficient, 
and  the  appellant  will  not  be  allowed  to  make  a  new 
service  by  way  of  amendment.  {Clark  v.  Snyder, 
40  Hun,  330).  Where  the  judgment  was  in  favor  of  twc 
plaintiffs  who  were  partners,  service  of  the  notice  of  ap- 
peal on  one  of  them  was  sufficient  as  to  both.  {Miller  v. 
Perrine,  1  Hun,  620). 

Sec.  7.  Amendment  of  proceeding. 

Where  the  appellant,  seasonably  and  in  good  faith, 
serves  the  notice  of  appeal,  upon  either  the  justice  or  the- 
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respondent,  but  omits,  through  mistake,  inadvertence, 
or  excusable  neglect,  to  serve  it  upon  the  other,  or  to  do 
any  other  act  necessary  to  perfect  the  appeal,  the  appel- 
late court,  upon  prove  by  affidavit  of  the  facts,  may,  in 
its  discretion,  permit  the  omission  to  be  supplied,  or  an 
amendment  to  be  made,  upon  such  terms  as  justice 
requires.     (Co.  Civ.  Proc.  §  3049). 

For  a  construction  of  this  section  see  Chap.  42,  Art.  2, 
Sec.  5,  with  regard  to  section  thirteen  hundred  and 
three,  which  contains  the  same  provisions  as  the  section 
just  cited. 

ARTICLE  II. 

SECURITY  ON  APPEAL. 

SECTION. 

1.  To  perfect  appeal. 

2.  To  stay  proceedings. 

Sec,  1.  To  perfect  appeal. 

To  render  an  appeal  for  a  new  trial  effectual,  the 
appellant  must,  at  the  time  of  the  service  of  the  notice 
of  appeal  upon  the  justice,  give  the  undertaking  re- 
quired by  the  next  section,  to  stay  the  execution  of 
the  judgment.     (Co.  Civ   Proc.  3069). 

Security  to  perfect  appeal  is  only  required  when  a  new 
trial  is  demanded.  If  no  new  trial  is  desired,  security 
need  not  be  given  to  perfect  the  appeal,  although  the 
judgment  appealed  from  is  over  fifty  dollars.  {Hallen- 
leek  V.  Go.  E,  Thirteenth  Regt.,  17  Hun,  234). 

The  form  and  requisites  of  an  undertaking  are  set  out 
in  full  in  the  next  section.  Where  the  statute  requires 
that  an  undertaking  shall  be  given  before  an  appeal  is 
perfected,  the  appeal  will  be  dismissed  unless  the  under- 
taking required  by  the  statute  is  given  {Kuntz  v.  Licht, 
8  Hun,  14);  but  the  court  under  the  powers  given  to  it  by 
section  thirty  hundred  and  forty-nine  {supra),  and  may 
allow  security  to  be  given  nunc  pro  tunc. 

Sec.  2>  To  stay  proceedings. 

If  the  appellant  desires  a  stay  of  execution,  he  must 
give  a  written  undertaking,  executed  by  one  or  more 
sureties,  approved  by  the  justice  who  rendered  the  judg- 
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ment,  or  by  a  judge  of  the  appellate  court,  to  the  effect 
that,  if  the  appeal  is  dismissed;  or  if  judgment  is  render- 
ed against  the  appellant  in  the  appellate  court,  and  an 
execution  issued  thereupon  is  returned  wholly  or  partly 
unsatisfied;  the  sureties  will  pay  the  amount  of  the  judg- 
ment, or  the  portion  thereof  remaining  unsatisfied,  not 
exceeding  a  sum,  specified  in  the  undertaking,  which 
must  be  at  least  one  hundred  dollars,  and  not  less  than 
twice  the  amount  of  the  judgment;  or,  if  the  judgment 
in  the  justice's  court  is  for  the  recovery  of  a  chattel,  that 
the  sureties  will  pay  the  sum  fixed  by  that  judgment  as 
the  value  of  the  chattel,  together  with  the  damages,  if 
any,  awarded  for  the  taking,  withholding  or  detention 
thereof.  A  copy  of  the  undertaking,  with  a  notice  of  the 
delivery  thereof,  must  be  served  with  the  notice  of  ap- 
peal, and  in  like  manner.  Section  ten  hundred  and 
thirty -five  of  the  Code  applies  to  such  an  undertaking. 
(Co.  Civ.  Proc.  §  3050). 

If  the  undertaking  substantially  complies  with  the 
requirements  of  the  statute,  it  is  good  {DooUttle 
V.  Dininny,  31  N.  Y.  350).  Where  two  persons  appeal 
from  a  judgment,  an  undertaking  to  pay  a  judgment 
against  them  is  sufficient,  although  it  does  not  provide 
for  a  recovery  against  one  of  them  only.  {People  v. 
Saratoga  C.  P.,  1  Wend.  281).  An  erroneous  recital  in 
the  undertaking  of  the  date  of  the  judgment  is  fatal  to 
it  {People  V.  Monroe  C.  P.,  3  Wend.  426);  but  a  mere 
omission  to  state  the  day  on  which  the  judgment  was 
rendered  does  not  invalidate  the  judgment.  {People  v. 
Orleans  C.  P.,  2  Wend.  292).  W^here  it  was  recited  in 
the  undertaking  that  the  judgment  was  rendered  for 
fifty  dollars  and  costs  of  suit,  it  was  held  that  the  under- 
taking was  sufficient,  although  it  did  not  state  the  amount 
of  costs.  {People  v.  Chatauque  C.  P.,  2  Wend.  618). 
Where  the  appeal  was  taken  by  the  administrator  of  a 
deceased  defendant,  an  undertaking  to  pay  any  judg- 
ment which  might  be  rendered  against  the  defendant  is 
defective  because  no  judgment  can  be  rendered  against  a 
dead  man.  {People  v.  Monroe  C.  P.,  1  Wend.  29).  The 
undertaking  must  be  approved  by  the  justice  who  ren- 
97 
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dered  the  judgment  or  by  a  judge  of  the  appellate  courfcr 
The  amendment  to  section  thirteen  hundred  and  thirty- 
five,  doing  away  with  the  necessity  of  approving  the  un- 
dertaking referred  to  in  that  section,  does  not  change  the 
requirements  with  regard  to  an  appeal  from  a  justice's 
court.  The  fact  that  an -undertaking  is  approved  does- 
not  relieve  the  appellant  from  the  necessity  of  requiring- 
the  sureties  to  justify  under  the  provisions  of  section 
thirteen  hundred  and  thirty-five,  if  they  are  excepted  to. 
If  the  sureties  fail  to  justify  when  excepted  to,  the  under- 
taking becomes  a  nullity.  (Hoss  v.  MarJcham,  5  Civ. 
Pro.  R.  81).  The  court,  however,  may  allow  a  new  un- 
dertaking to  be  given  so  as  to  cure  the  defect.  (Id).  The 
provisions  of  section  thirteen  hundred  and  thirty-five 
with  regard  to  the  justification  of  the  sureties  will  be 
found  in  chapter  forty- two  supra.  The  ten  days  within 
which  the  respondent  may  except  to  the  sureties  do  not 
begin  to  run  until  a  service  of  a  copy  of  the  undertaking 
and  notice  of  the  filing;  and  service  of  the  notice  of 
retainer  and  of  trial,  by  the  respondent  is  not  a  waiver 
of  the  right  to  except  to  the  sureties.  (Slattery  v.  Has- 
Mn,  42  Hun,  86).  If  the  sureties  swear  falsely  in  just- 
ifying to  the  knowledge  of  the  appellant,  it  is  good 
ground  for  dismissing  the  appeal  without  allowing  the 
appellant  to  give  a  new  undertaking.  (Bison  v.  Murray, 
37  Hun,  536). 

The  delivery  of  the  undertaking  to  the  justice  or  to  his 
clerk  appointed  pursuant  to  law,  and  service  of  a  copy 
thereof,  and  of  notice  of  the  delivery  thereof,  stay  the 
issuing  of  an  execution  upon  the  judgment.  If  an  exe- 
cution has  been  issued,  the  service  of  a  copy  of  the  under- 
taking, certified  by  the  justice  or  the  clerk,  or  accompanied 
with  an  aflBdavit,  showing  that  it  is  a  copy,  and  that  the 
original  has  been  duly  filed,  upon  the  officer  holding  the 
execution,  stays  further  proceedings  thereunder.  (Co. 
Civ.  Proc.  §  3051.) 

To  effect  a  stay  of  proceedings  after  execution  ha& 
baen  issued,  the  undertaking  must  be  served  on  the 
respondent,  as  well  as  on  the  officer  in  whose  hands  the 
execution  is.  (WeZZsv.  Dawson,  43  Hun,  509).  Where- 
an  execution  has  been  issued  and  a  levy  made,  the  filing. 
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and-  service  of  an  undertaking  do  not  affect  proceedings 
already  had  upon  the  execution,  but  it  stays  the  proceed- 
ings as  they  are  when  the  undertaking  is  served  upon 
the  officer.     {Smith  v.  Allen,  2  E.  D.  Smith,  259). 

Where  the  justice  is  dead,  or  cannot,  with  due  diligence, 
be  found  within  the  county,  and  he  has  no  clerk,  appointed 
pursuant  to  law,  or  the  clerk  cannot,  with  due  diligence, 
be  found  within  the  county,  the  undertaking  may  be  filed 
with  the  clerk  of  the  appellate  court.  In  that  case, 
notice  of  the  filing  must  be  given  to  the  respondent,  as 
prescribed  in  section  thirty  hundred  and  forty-eight  of 
the  Code,  for  service  of  a  notice  of  appeal  upon  him. 
The  filing  of  the  undertaking  has  the  same  effect,  as  the 
delivery  thereof  to  the  justice;  and  a  copy  thereof,  certi- 
fied by  the  county  clerk,  served  upon  the  officer  holding 
an  execution,  has  the  same  effect,  as  if  it  was  certified, 
as  prescribed  in  section  thirty  hundred  and  fifty-one. 
(Co.  Civ.  Proc.  §  3052). 

The  Code  having  specified  what  security  must  be  given 
to  stay  proceedings,  the  appellate  court  has  no  authority 
to  require  additional  security.  {People  v.  Washington 
C.  P.,  1  Cow.  576). 

ARTICLE  VII. 

THE   RETURN. 
Section  1. 

1.  Wlien  return  to  be  made. 
3.  Wliat  return  to  contain. 

3.  Further  return. 

4.  Proceedings  where  no  return  can  be  had. 

5.  Papers  when  error  in  fact  is  alleged. 

Sec  1.  Wben  return  to  be  made. 

The  justice  must,  after  ten  and  within  thirty  days  from 
the  service  of  the  notice  of  appeal,  and  the  payment  of 
the  costs  and  fee,  as  prescribed  in  section  thirty  hundred 
and  forty -seven  of  the  Code,  make  a  return  to  the  ap- 
pellate court,  annex  thereto  the  notice  of  appeal  and  the 
undertaking,  if  any  has  been  delivered  to  him  or  his 
clerk,  and  file  the  same  with  the  clerk  of  the  appellate 
court.     (Co.  Civ.  Prod.  §  3053). 

If  the  appeal  book  does  not  show  when  the  return  is 
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filed,  it  will  be  presumed  to  have  been  done  within  the 
time  prescribed  by  this  section.  {Zoller  v.  Smith,  45 
Hun,  319).  "Where  no  return  has  been  made,  the  county 
court  cannot  hear  the  case  and  affirm  the  judgment,  but 
it  should  dismiss  the  appeal.  (Beardsley  v.  Bowker,  6 
Wkly.  Dig.  341). 

Where  the  justice  has  gone  out  of  office,  he  must, 
nevertheless,  make  a  return  in  the  same  manner,  and 
his  return  has  the  same  effect,  as  if  he  remained  in  office. 
(Co.  Civ.  Proc.  §  3054). 

Sec.  2,  What  return  to  contain. 

The  return  must  contain  all  the  proceedings,  including 
the  evidence  and  the  judgment;  unless  the  appellant 
has,  in  his  notice  of  appeal,  demanded  a  new  trial,  in  a 
case  where  he  is  entitled  thereto,  as  prescribed  in  article 
five  infra.  In  a  latter  case,  the  justice  must  return  the 
summons,  together  with  each  warrant  of  attachment, 
order  of  arrest,  or  requisition  to  replevy,  or  execution 
granted  by  him  in  the  action,  with  the  proof  of  the  ser- 
vice thereof;  the  pleadings  or  copies  thereof;  the  proceed- 
ings upon  the  trial;  and  the  judgment;  with  a  brief  state- 
ment of  the  amount  and  nature  of  the  claims  litigated 
by  the  parties.  But  he  need  not  return  the  evidence,  or 
any  part  thereof,  unless  he  is  required  so  to  do  by  the 
special  order  of  _  the  appellate  court.  (Co.  Civ.  Proc. 
§  3053). 

The  justice  in  making  the  return  acts  ministerially  and 
is  liable  to  the  party  aggrieved  for  a  false  statement  in 
the  return.  In  an  action  against  the  justice  for  a  false 
return  a  corrupt  motive  need  not  be  shown.  (MacDonell 
V.  Buffum,  31  How.  Pr.  154;  Houghton  v.  Swarihout,  1 
Den.  589).  In  an  action  for  a  false  return  the  plaintiff 
must  show  that  he  would  have  prevailed  but  for  the 
falsity  of  the  return.  {Millard  v.  Jenkins,  9  Wend.  298). 
It  is  not  proper  for  the  justice  to  allow  the  attorney 
for  either  party  to  draw  the  return  {Hunter  v. 
Graves,  4  Cow.  537);  but  either  attorney  may  act  as 
an  amanuensis  for  the  justice  {Philips  v.  Caswell,  4 
Cowen,  505);  although  the  attorney  draws  the  return,  it 
will  not  be  set  aside  for  that  fact  merely,  unless  some 
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abuse  of  the  process  or  injury  to  the  other  party  is  shown. 
{Hunter  v.  Graves,  supra).  The  return  should  contain 
the  process  by  which  the  action  is  begun  and  proof  of 
service,  or  of  appearance  by  the  defendant,  so  that  it  may 
appear  expressly  or  by  fair  intendment  that  the  justice 
acquired  jurisdiction.  {Avery  v.  Woodheck,  5  Lans.  498). 
The  return  should  also  contain  the  time  when  the  process 
was  returnable,  the  date  the  issue  was  joined,  the  ad- 
journments, if  any,  the  date  of  the  trial,  what  judgment 
was  rendered  by  the  justice,  and  the  day  on  which  it  was 
rendered.  {Peters  v.  Diossy,  3  E.  D.  Smith,  115;  Wood- 
side  V.  Pender,  2  E.  D.  Smith,  390).  Copies  of  the 
pleadings  should  properly  be  a  part  of  the  return,  but  it 
is  not  erroneous  to  return  the  original  pleadings  them- 
selves. {Miller  \.Woodworth,Z~S-i]].,o'2Q).  If  the  justice 
is  required  to  return  the  evidence,  all  that  was  given  upon 
the  trial,  both  oral  and  documentary  should  be  included. 
{M^Chesney  v.  Lansing,  18  John.  388;  Orcutt  v.  Cahill, 
24  N.  Y.  578).  Where  the  evidence  is  set  forth  in  detail, 
it  will  be  presumed  that  it  is  all  included  unless  the  con- 
trary appears.  {Orcutt  v.  Cahill,  supra).  Papers  which 
are  referred  to  in  the  return,  and  transmitted  with  it, 
will  be  considered  a  part  of  it,  although  they  are  not 
attached  to  it.  {Siolp  v.  Van  Cortland,  3  Wend.  492). 
The  notice  of  appeal  must  also  be  returned,  and  if  it  is 
not,  the  appeal  will  be  dismissed  by  the  appellate  court 
{Cabre  v,  Sturges,  1  Hilton,  160);  but  to  remedy  such  a 
defect,  a  further  return  would  be  ordered  upon  further 
application.  The  return  is  conclusive  as  to  all  matters 
which  wei-e  material  upon  the  trial,  and  it  cannot  be 
questioned  in  the  appellate  court;  nor  can  it  be  impeached 
by  affidavits.  If  it  is  false,  the  only  remedy  is  by  an 
action  against  the  justice.  {Barber  v.  Stettheimer.  13 
Hun,  198). 

Sec.  3.  Further  return. 

If  the  return  is  defective,  the  appellate  court  may 
direct  the  justice  to  make  a  further  or  amended  return, 
as  often  as  is  necessary.  The  appellate  court  may  com- 
pel the  justice,  by  attachment,  to  make  and  file  a  return, 
or  a  further  or  amended  return.     The  court  is  always 
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open  for  those  purposes.  Where  the  justice  has  removed 
to  another  county  of  the  state,  the  appellate  court  may 
compel  him  to  make  the  return,  as  if  he  was  still  within 
the  county  where  the  judgment  was  rendered.  (Co. 
Civ.  Proc.  §  3055). 

A  return  of  a  justice  will  not  be  set  aside  on  the 
ground  that  it  is  incorrect  or  untrue  or  defective,  nor 
that  it  was  drawn  up  by  the  attorney  for  one  of  the 
parties,  unless  some  abuse  is  shown  ;  but  where  any- 
thing of  that  kind  is  made  to  appear  by  affidavits,  an 
amended  return  will  be  ordered  requiring  the  justice  to 
answer  specific  interrogatories  in  regard  to  matters 
material  to  the  case.  {Smith  v.  Johnston,  30  How.  Pr. 
8T4).  Where  the  return  fails  to  state  specific  facts  which 
relate  to  a  point  taken  upon  the  appeal,  a  further  return 
will  be  ordered  {Flint  v.  Oault,  15  Hun,  213);  as  to  show 
whether  or  not  the  justice  attended  at  the  hour  at  which 
the  trial  was  adjourned  (id)\;  or  how  the  justice  disposed 
of  a  material  question  touching  the  admission  of  evi- 
dence. {Matthews  v.  Fiestel,  2  E.  D.  Smith,  90).  The 
application  for  an  amended  return  should  be  made  upon 
notice  and  affidavits  should  be  served  showing  in  what 
respect  the  original  return  is  defective.  {LynsTcy  v.  Pen- 
dergrast,  2  E.  D.  Smith,  43).  The  motion  may  be 
opposed  by  affidavits.  An  order  for  an  amended  return 
should  specify  on  what  subjects  the  further  return 
should  be  made,  and  such  a  return  should  be  limited  to 
material  matters,  and  the  justice  should  not  be  required 
to  make  any  return  upon  irrelevant  points.  {Onderdonk 
V.  Banlett,  3  Hill,  323).  An  order  for  an  amended  return 
may  be  reviewed  upon  appeal  from  the  judgment  of  the 
county  court.     {Barber  v.  Stettheimer,  13  Hun,  198). 

Sec.  4.  Proceedings  vrhere  no  return  can  be  had. 

If  the  justice  dies,  becomes  a  lunatic,  absconds,  re- 
moves from  the  State,  or  otherwise  becomes  unable  to 
make  the  return,  the  appellate  court  may  receive  affi- 
davits, or  examine  witnesses,  as  to  the  evidence  and 
other  proceedings  taken,  and  the  judgment  rendered, 
before  the  justice;  and  may  determine  the  appeal,  as  if  a 
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return  had  been  duly  made  by  the  justice.     (Co.  Civ. 
Proc.  §  3056). 

Sec.  5.  Papers  when  error  in  fact  is  alleged. 

Where  an  appeal  is  founded  upon  an  error  in  fact  in 
the  proceedings,  not  affecting  the  merits  of  the  action, 
tind  not  within  the  knowledge  of  the  justice,  the  court 
may  determine  the  matter  upon  affidavits;  or,  in  its  dis- 
■cretion,  upon  the  examination  of  witnesses;  or  in  both 
methods.     (Co  Civ.  Proc.  §  3057). 

The  words  "error  in  fact"  do  not  mean  an  erroneous 
finding  of  the  justice  or  of  the  jury  on  the  evidence,  but 
refer  to  errors  in  particulars  not  appearing  by  the  evi- 
dence, such  as  the  infancy  or  coverture  of  one  of  the 
parties,  or  a  failure  to  serve  process,  or  non-residence  of 
a.  defendant,  where  he  is  sued  by  a  long  summons  {Big- 
low  V.  Sanders,  22  Barb.  147;  Fitch  v.  Devlin,  15  Barb. 
47;  Willins  v.  Wheeler,  28  Barb.  669);  or  any  fact  out- 
side the  record  which  renders  the  judgment  void,  or 
which  when  properly  alleged  and  proved,  in  an  action  in 
which  the  judgment  comes  in  question,  would  defeat 
any  title,  or  right  claimed  under  it.  ( Willins  v.  Wheeler, 
supra).  Any  irregularity  or  misconduct  of  the  jury  to 
the  prejudice  of  the  defeated  party  is  an  error  in  fact 
and  may  be  shown  by  affidavits  under  this  section. 
{Rose  V.  Smith,  4  Cowen,  17).  The  affidavits  showing 
irregularity  in  fact  should  be  served  upon  the  respondent 
with  a  notice  of  argument,  and  they  may  be  met  by  op- 
posing affidavits  on  the  hearing.  {Hurd  v.  Beeman,  8 
How.  Pr.  254;  Cook  v.  Swift,  10  Abb.  Pr.  212). 

ARTICLE  lY. 

PROCEEDINGS  WHEN  NEW  TRIAL  IS  NOT  HAD. 

•SECTION. 

'l  What  questions  may  be  raised. 

2.  Papers  used  on  the  hearing. 

3.  Hearing. 

4.  Judgment. 

5.  Eestitution. 

Sec.  1.  What  questions  may  be  raised. 

A  full  discussion  on  this  subject  will  be  found  in  the 
chapters  on  new  trials,  and  on  appeals.     The  rules  which 
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are  stated  in  those  chapters  apply  to  appeals  taken  to  the 
county  court  from  a  justice's  court.     Upon  these  appeals 
error  will  be  presumed,  but  it  must  be  made  afiBrmatively 
to  appear.     {Rickey  v.    Christie,   40  Hun,    278).     The 
return  must  contain  evidence  of  the  facts  material  tO' 
show   that    the    justice's    court    acquired    jurisdiction 
{Chappell  V.  Truscott,  22  Alb.  Law   J.    113);  but  when 
those  facts  appear  every  possible  intendment  will  be 
made  to  sustain  the  judgment.     {Hayes  v.  Mayham,  20 
Wkly.  Dig.   337).     If  the  justice  certifies  in  his  return 
that  all  the  evidence  is  included,  no  presumption  will  be 
made  in  order  to  sustain  the  judgment  that  there  wa& 
evidence  not  included  in  the  return  given  upon  the  trial. 
Hohbins  v.   Woolcott,  66  Barb.  63).     An  exception  is  not 
necessary  to  enable  the  court  to  review  an  erroneous  rul- 
ing made  by  the  justice.     {Collins  v.  Rockwood,  64  How. 
Pr.  57).     The  errors  relied  on  to  reverse  the  judgment 
need  not  now  be  specified  in  the  notice  of  appeal.     The 
Code  of  Civil  Procedure  has  changed  the  rule  in  that 
regard.     The  finding  of  a  jury  or  of  the  justice  on  con- 
flicting evidence  is  conclusive  {Boone  v.  Kalb,  20  Wkly. 
Dig.  26);  unless  it  is  plain  that  there  was  such  an  obvious 
disregard  of  the  weight  of  evidence  as  to  show  that  the 
justice  must  have  proceeded  from  passion,   prejudice, 
corruption  or  mistake  or  misapprehension.     {Rivara  v. 
Ohio,  3  E.  D.  Smith,  264).     Whether  the  appeal  is  taken 
from  a  judgment  rendered  by  the  justice  upon  his  own 
findings,  or  upon  the  verdict  of  a  jury,  the  rule  seems  to- 
be  the  same;-  that  the  judgment  should  not  be  reversed 
unless  it  clearly  appears  that  it  could  not  have  been  justified 
by  the  evidence.     If  thei'e  was  legal  evidence  on  both 
sides  of  the  question,  the  county  court  should  not  reverse 
the  judgment  even  if  it  would  have  arrived  at  a  diiferent 
conclusion.     {Burnham  v.  Butler,  31  N.  Y.  480).     But  it. 
is  the  duty  of  the  county  court  to  examine  the  evidence, 
and  it  should  reverse  if  there  is  no  evidence  to  sustain, 
the  findings,  and  a  refusal  to  review  the  judgment  upon 
the  evidence  and  to  reverse  in  a  proper  case,  is  error  for 
which  the  judgment  of  the  county  court  will  be  reversed. 
{Robinson  v.  Rowland,  26  Hun,  501).     If  the  case  is  one- 
in  which  a  new  trial  can  be  had  in  the  county  court,  the: 
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judgment  will  not  be  reversed  because  it  is  against  the 
weight  of  evidence.  The  remedy  in  such  cases  is  to  ap- 
peal for  a  new  trial  in  the  county  court.  {Hoss  v.  Colby, 
3  Hun,  546).  The  judgment  will  not  be  reversed  for  an 
error  in  the  admission  of  evidence,  if  the  appellate  court 
is  satisfied  that  the  judgment  was  correct,  and  that  no 
injustice  was  done.  {Crook  v.  Harper,  8  Daly,  63).  The 
]Hi\ver  to  reverse  the  judgment  is  not  confined  to  a  case 
Avhere  a  want  of  jurisdiction  or  error  on  the  merits  is 
shown.  Any  error  or  irregularity  which  would  be  a 
ground  for  granting  a  new  trial,  or  for  setting  aside  a 
judgment  in  a  court  of  record,  is  good  ground  for  re- 
versal on  appeal.  {Beach  y.  IfcCann,  1  Hilt.  256;  Harvey 
V.  Rlckett,  15  John.  87;  Prentiss  v.  Sprague,  1  Hilt.  428; 
Waring  v.  McKinley,  62  Barb.  612;  Fritzey.  Pultz,  2 
Civ.  Pro.  R.  142).  Where  an  excessive  amount  of  fees 
was  demanded  for  a  jury  trial,  and  the  defendant  refused 
to  pay  them  and  was  compelled  to  proceed  to  trial  with- 
out a  jury,  it  is  ground  for  reversing  the  judgment. 
{Poioens  V.  Jones,  10  Abb.  N.  C.  458). 

If  the  appeal  is  taken  by  a  defendant,  who  failed  to 
appear  before  the  justice,  either  upon  the  return  of  the 
summons,  or  at  the  time  to  which  the  trial  of  the  action  was 
adjourned ;  and  he  shows,  by  affidavit  or  otherwise,  that 
manifest  injustice  has  been  done,  and  renders  a  satisfac- 
tory excuse  for  his  default;  the  appellate  court  may,  in 
its  discretion,  set  aside  the  judgment  appealed  from,  or 
stay  proceedings  thereunder,  and  by  order  direct  a  new 
trial,  before  the  same  justice,  or  before  another  justice  of 
the  same  county,  designated  in  the  order,  at  such  a  time 
and  place,  specified  in  the  order,  and  upon  such  terms, 
as  it  deems  proper.     (Co.  Civ.  Proc.  §  3064). 

The  defendant  may  excuse  his  default  under  this  sec- 
tion, although  it  occurred  after  the  return  day,  and  con- 
sisted in  the  failure  to  appear  after  issue  was  joined 
before  the  justice.  {Armstrong  v.  Craig,  18  Barb.  387). 
But  a  mere  excuse  for  his  default  is  not  sufficient  to  en- 
title him  to  a  new  trial  under  this  section;  he  must  in 
addition,  satisfy  the  court  that  injustice  has  been  done. 
The  affidavit  upon  which  he  moves  should  state  the 
98 
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iacts  showing  that  he  has  a  defense;  a  mere  affidavit  of 
merits  is  not  sufficient.  {Armstrong  t.  Craig,  supra). 
If  the  plaintiff's  cause  of  action  was  estabhshed  by  a 
disinterested  witness,  a  mere  affidavit  of  the  defendant 
himself  as  to  the  facts  of  his  defense  is  not  sufficient  to 
establish  that  injustice  was  done.  The  affidavit  should 
be  supported  by  that  of  the  witness  who  knows  the 
facts;  or  it  must  be  made  to  appear  that  there  are  wit- 
nesses who  will  testify  to  the  facts  as  alleged  by  the  de- 
fendant, but  who  refuse  to  make  an  affidavit.  {Lent  v. 
Jones,  4  E.  D.  Smith,  52).  If  the  case  is  one  where  the 
appellant  is  not  entitled  to  or  has  not  demanded  a  new 
trial  in  the  appellate  court  as  provided  in  section  thirty 
hundred  and  sixty-eight  of  the  Code,  the  respondent, 
may,  within  twenty  days  of  the  service  on  him  of  the 
notice  of  appeal,  serve  upon  the  appellant  or  his  attorney 
,a  written  stipulation  that  the  judgment  appealed  from 
may  be  reversed  with  five  dollars  costs  and  disburse- 
ments of  the  appeal,  and  thereafter  no  further  steps 
shall  be  taken  in  such  appeal,  except  to  enter  judgment 
in  pursuance  of  such  stipulation  for  the  enforcement 
thereof.     (Co.  Civ.  Proc.  §  3062). 

Sec.  2.  Papers  used  on  the  hearing. 

The  appeal  must  be  heard  upon  the  original  papers,  or 
a  certified  copy  thereof;  and  a  copy  or  copies  thereof 
need  not  be  furnished  for  the  use  of  the  court.  (Co.  Civ. 
Proc.  §  3063).  Where  the  appeal  is  taken  upon  the  facts 
appearing  before  the  justice,  the  only  papers  which  can 
be  used  on  the  hearing  is  the  return  made  by  the  justice 
and  on  file.  Where  errors  of  facts  are  alleged,  the  de- 
fendant seeks  to  excuse  his  default,  the  case  is  to  be 
heard  not  only  on  the  return  of  the  justice,  but  also  on 
such  affidavits  as  the  appellant  may  see  fit  to  present, 
dopies  of  these  affidavits  should  be  served  on  the  re- 
spondent with  the  notice  of  argument,  but  the  affidavits 
used  by  the  respondent  need  not  be  served. 

Sec.  3.  Hearing. 

The  appeal  may  be  brought  to  a  hearing  in  the  appel- 
late court  at  any  term  thereof  at  which  such  an  ajjpeal 
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-oan  be  heard,  held  after  the  return  is  filed,  upon  a  no- 
tice by  either  party  of  not  less  than  eight  days.  It  must 
be  j)laced  upon  the  calendar,  and  must  continue  there- 
upon without  further  notice  until  it  is  finally  disposed 
of.  If,  after  being  regularly  placed  upon  the  calendar, 
neither  party  brings  it  to  a  hearing  before  the  end  of  the 
second  term  thereafter  at  which  it  might  be  noticed  for 
hearing  and  heard,  the  court  must  dismiss  the  appeal 
unless  it  directs  the  same  to  be  continued  for  cause  shown. 
If  the  appeal  is  to  the  superior  court  of  Buffalo,  it  must 
be  heard  at  a  general  term  thereof.  (Co.  Civ.  Proc. 
§  3062).  Although  the  case  after  being  once  put  upon 
the  calendar  remains  there  until  it  is  finally  disposed  of, 
yet  that  provision  of  the  Code  simply  dispenses  with  the 
necessity  of  filing  with  the  clerk  what  is  equivalent  to  a 
note  of  issue.  The  case  cannot  be  brought  to  argument 
by  either  party  at  any  subsequent  term,  unless  a  notice 
of  argument  is  served  in  the  usual  manner.  {Matthews 
T.  Arnold,  14  Hun,  376).  When  the  hearing  is  to  be 
had  on  affidavits  which  have  been  served,  with  the  first 
notice  of  argument,  it  is  not  necessary  to  serve  them 
again  with  each  subsequent  notice.  If  both  parties  have 
appealed  from  the  judgment,  both  appeals  should  be 
heard  at  the  same  time  and  decided  together.  (Jones  v. 
Owens,  5  Hun,  339). 

Sec.  4.  The  judgment. 

The  appellate  court  must  render  judgment  according 
to  the  justice  of  the  case,  without  regard  to  technical 
errors  or  defects,  v^^hich  do  not  affect  the  merits.  It  may 
affirm  or  reverse  the  judgment  of  the  justice,  in  whole  or 
in  part,  and  as  to  any  or  all  of  the  parties,  and  for  errors 
of  law  or  of  fact.     (Co.  Civ.  Proc.  §  3063). 

The  principles  of  determination  of  this  appeal,  as  all 
other  appeals,  are  stated  in  chapter  42,  to  which  refer- 
ence is  made.  The  rules  laid  down  generally  for  appeals 
in  that  chapter  apply  to  appeals  tafcen  to  the  county 
court.  Where  it  appears  that  the  judgment  is  for  too 
large  an  amount,  the  rules  which  have  been  given  in  chapter 
42,  as  to  the  right  of  the  court  to  modify  instead  of  re- 
versing and  ordering  a  new  trial  also  apply.     It  is  proper 
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for  the  county  court  to  modify  the  judgment  or  allow 
the  respondent  to  remit  the  excess  in  every  case  where 
the  general  term  might  do  the  like  on  appeal  from  the 
judgment.  {Shaw  v.  Davis,  55  Barb.  389;  Weed  v.  Lee, 
50  Barb.  354). 

If  the  amount  of  damages  in  the  judgment  is  correct, 
but  too  large  an  amount  of  costs  has  been  awarded,  the 
court  may  affirm  as  to  the  damages,  and  reverse  as  to  the 
costs.  {Dennison  v.  Collins.  1  Cow.  111).  If  the  evi- 
dence fails  to  support  the  judgment  for  the  amount  ren- 
dered but  would  sustain  a  judgment  for  a  less  amount, 
the  court  may  allow  the  appellant  to  remit  the  excess;  as 
where  in  an  action  for  conversion  the  judgment  was  for  one 
hundred  dollars,  but  the  value  of  the  property  was  shown 
by  the  evidence  to  be  only  seventy-eight  dollars,  the  court 
permitted  the  excess  above  the  value  shown  to  be  remit- 
ted and  affirmed  the  judgment.  {LaMotte  v.  Archer,  4=  E. 
D.  Smith,  46).  The  rules  for  awarding  costs  upon  these 
appeals  have  been  stated  in  chapter  37  on  that  subject, 
to  which  reference  is  made. 

If,  upon  the  appeal,  a  sum  of  money  is  awarded  to 
one  party,  and  costs  are  awarded  to  the  adverse  party, 
the  appellate  court  must  set  oflf  the  one  against  the  other, 
and  render  judgment  for  the  balance.  (Co.  Civ.  Proc. 
§  3059). 

Where  a  new  trial  is  directed  before  a  justice,  as  pre- 
scribed in  section  thirty  hundred  and  sixty-four,  the 
parties  must  appear  before  him,  at  the  time  and  place 
specified  in  the  order  of  the  appellate  court,  without 
service  of  any  notice,  or  of  a  copy  of  the  order.  There- 
iipon  the  like  proceedings  must  be  had  in  the  action,  as 
upon  the  return  of  a  summons  personally  served.  (Co. 
Civ.  Proc.  §  3065). 

Where  the  county  court  orders  a  new  trial  before  the 
justice,  and  the  plaintiff  appeals  from  that  order  to  the 
general  term  which  affirms  it,  the  county  court  has 
the  power,  on  motion,  after  the  affirmance  by  the  gen- 
eral term,  to  fix  another  day  for  the  hearing  before  the 
justice.     {Velsey  v.  Velsey,  40  Hun,  471). 

The  clerk,  immediately  after  entering  final  judgment 
upon   the    determination    of    an    appeal,    must   attach 
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together  and  file  such  of  the  following  papers,  as  were 
used  upon  the  appeal ;  which  constitute  the  judgment- 
roll  : 

1.  The  return  of  the  justice,  or  a  certified  copy  thereof; 
the  notice  of  appeal ;  and  the  undertaking,  if  any  has 
been  given. 

2.  The  verdict,  report,  or  decision,  and  each  offer,  if 
any,  made. 

3.  A  certified  copy  of  the  judgment,  together  with 
each  notice  of  exceptions,  or  case,  which  is  then  on  file. 

i.  Every  other  paper,  then  on  file,  and  a  certified  copy 
of  every  order,  which  in  any  way  involves  the  merits, 
or  necessarily  affects  the  judgment.  (Co.  Civ.  Proc. 
§  3061). 

Sec.  5.  Restitution. 

Where  the  judgment  of  the  justice  is  reversed  or 
modified,  the  appellate  court  may  make  or  compel  resti- 
tution of  property  or  of  a  right,  lost  by  means  of  the 
erroneous  judgment ;  but  not  so  as  to  effect  the  title  of 
a  purchaser,  in  good  faith  and  for  value,  of  property  sold 
by  virtue  of  a  warrant  of  attachment  in  the  action,  or 
an  execution  issued  upon  the  judgment.  In  that  case, 
the  appellate  court  may  compel  the  value,  or  the  pur- 
chase-price to  be  restored,  or  deposited  to  abide  the  event 
of  the  action,  as  justice  requires.  Six  days'  notice  of  an 
application  for  an  order  for  restitution  must  be  given ; 
and,  if  the  application  is  granted  before  judgment,  the 
proper  direction  may  be  included  therein.  (Co.  Civ. 
Proc.  §  3058). 

Where  the  judgment  of  reversal  is  not  a  final  disposi- 
tion of  the  rights  of  the  parties,  restitution  is  not  a 
matter  of  right,  but  rests  in  the  discretion  of  the  court. 
{Cushing  v.  Vanderhilt,  Y  Daly,  512).  Such  is  also  the 
rule  where  a  new  trial  is  ordered.  Where  judgment  has 
been  reversed  upon  the  merits,  and  it  appears  from  the 
docket  that  the  judgment  has  been  satisfied,  restitution 
will  be  ordered.  {Hunt  y.  Westervelt,  4  E.  D.  Smith, 
225).  In  summary  proceedings,  where  a  judgment  for 
the  landlord  has  been  reversed  and  the  county  court  gives 
judgment  for  the  tenant,  the  court  has  power  to  order 
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restitutioQ.  {Knox  v.  McDonald,  25  Hun,  268;  per- 
Haedijvt,  J.).  The  manner  of  applying  for  restitution 
and  the  rules  which  obtain  in  ordering  it  are  discussed 
in  Art.  8,  of  Chap.  42,  to  which  reference  is  made. 

AETICLE  V. 

PROCEEDINGS  WHERE  A  NEW  TRIAL  IS  HAD. 

SECTION. 

1.  When  a  new  trial  may  be  had. 

2.  Proceedings  upon  appeal  for  a  new  trial. 

3.  Offering  to  compromise  after  return. 

Sec.  1.  When  a  ne^r  trial  may  be  had. 

Where  an  issue  of  fact  or  issue  of  law  was  joined  be- 
fore the  justice,  and  the  sum,  for  which  judgment  was 
demanded  by  either  party  in  his  pleading,  exceeds  fifty 
dollars;  or  where,  in  an  action  to  recover  a  chattel,  the 
value  of  the  property,  as  fixed,  together  with  the  dam- 
ages recovered,  if  any,  exceeds  fifty  dollars;  the  appel- 
lant may,  in  his  notice  of  appeal,  demand  a  new  trial  in 
the  appellate  coui't;  and  thereupon  is  entitled  thereto, 
whether  the  defendant  was  or  was  not  present  at  the- 
trial.     (Co.  Civ.  Proc,  §  3068). 

The  right  to  a  new  trial  in  the  county  court  is  determ- 
ined by  the  pleadings  {Hayes  v.  Kedzie,  11  Hun,  5Y7); 
and  although  the  defendant  may  set  up  a  claim  for  a  fic- 
titious amount  in  his  answer,  by  reason  of  which  it 
appears  that  he  is  entitled  to  a  new  trial,  it  cannot  be 
stricken  out  in  the  county  court,  and  he  has  the  right  to 
a  new  trial  because  of  it  {Ihompson  v.  Pine,  6  Hun, 
647);  but  if  the  pleading  is  an  unauthorized  one,  as  where 
the  answer  sets  up  a  counterclaim  in  a  case  in  which  a 
counterclaim  is  not  allowed,  the  defendant  will  not- 
be  entitled  to  a  new  trial,  unless  the  amount  de- 
manded in  the  complaint  is  over  fifty  dollars.  {Hink- 
ley  V.  Troy  &  Alhia  R.  JR.  Co.  42  Hun,  281;  Den- 
niston  t.  Trimmer,  27  Hun,  393).  Where  matter 
which  might  be  pleaded  as  a  cunterclaim  is  set  up 
only  as  a  defense,  and  no  judgment  for  the  amount 
is  demanded,  it  will  be  regarded  only  as  a  defense 
and  not  as  a  counterclaim,  for  the  purpose  of  determin- 
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ing  the  right  to  a  new  trial  in  the  county  court  {Oreen  v. 
Waite,  44  Hun,  .191);  but  if  the  allegations  of  the  answer 
may  fairly  be  inferred  to  be  intended  as  a  counterclaim 
and  more  than  fifty  dollars  is  involved  in  them,  it  will 
be  construed  to  be  a  counterclaim,  so  as  to  give  the  de- 
fendaj.it  a  right  to  a  new  trial,  although  no  demand  for 
judgment  is  made.  {Matteson  v.  Hall,  64  How.  Pr.  515). 
In  an  action  for  replevin,  where  the  complaint  alleged, 
the  value  of  the  chattels  at  one  hundred  and  fifty  dollars, 
and  the  answer  admitted  that  it  was  one  hundred  and 
thirty  dollars,  the  value  is  fixed  at  more  than  fifty  dol- 
lars, and  the  defendant  is  entitled  to  a  new  trial  upon 
his  appeal.  {Reynolds  v.  SwicJc,  35  Hun,  278).  Where 
it  does  not  appear  by  the  return  that  the  defendant 
answered  before  the  justice,  he  cannot  have  a  new  trial 
upon  his  appeal  to  the  county  court,  because  there  is  no 
issue  to  try.     {McCann  v.  Sheeke,  5  Wkly.  Dig.  420). 

Sec.  2.  Proceedings  upon  appeal  for  a  ne-vr  trial. 

Upon  an  appeal,  provided  for  in  this  article,  after  the 
expiration  of  ten  days  from  the  time  of  filing  the  justice's 
return,  the  action  is  deemed  an  action  at  issue  in  the 
appellate  court;  and  all  the  proceedings  therein,  including 
the  entry,  enforcement,  and  review  of  the  judgment,  are 
the  same,  as  if  the  action  had  been  commenced  in  the 
appellate  court,  except  as  otherwise  specially  prescribed 
in  this  chapter.     (Co.  Civ.  Proc.  §  3071). 

After  an  appeal  has  been  taken  and  the  cause  is  at 
issue  in  the  county  court,  that  court  has  the  same  juris- 
diction as  if  the  action  was  originally  brought  therein. 
The  fact  that  the  sum  sued  for  exceeds  that  of  which  a 
justice  of  the  peace  has  jurisdiction,  does  not  affect  the 
right  of  the  county  court  to  hear  the  case,  if  no  such  ob- 
jection was  taken  before  the  justice.  {Crannell  v.  Com- 
stock,  12  Hun,  293).  If  a  foreign  corporation  against 
whom  the  justice  has  given  judgment  appeals  to  the 
county  court,  that  court  has  jurisdiction  because 
of  the  voluntary  appearance  of  the  defendant. 
{Burton  v.  W.  &  W.  Mfg.  Co.  5  Wkly.  Dig.  384). 
Before  1865  it  was  held  that  the  county  court 
could  not  allow  an  amendment  of  the   answer  by  set- 
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ting  up  a  new  defense,  but  that  the  case  must  be  tried 
on  the  pleadings  as  they  were  in  the  justice's  court. 
{Savage  v.  CocJc,  17  Abb.  Pr.  403).  In  1865  section  three 
hundred  and  sixty  six  of  the  Code  of  Procedure  was  so 
changed  as  to  authorize  the  court  to  allow  amendments, 
but  it  was  held  under  that  section  that  the  court  could 
not  allow  an  answer  to  be  amended  by  setting  up  a  new 
defense,  and  that  only  such  amendments  could  be 
allowed  in  the  county  court  as  would  enable  the  parties 
fairly  to  try  che  issues  which  had  been  joined  in  the 
court  below.  {Reno  y.  Millspaugli,  14:'B.VLn,229).  Since 
the  Code  of  Civil  Procedure,  however,  it  seems  to  be 
settled  that  the  county  court,  after  it  has  obtained  juris- 
diction of  the  action,  possesses  the  same  jurisdiction  over 
it  and  has  the  same  right  to  grant  any  amendment  of  the 
pleadings  which  the  supreme  court  would  have  in  actions 
pending  in  that  court.  The  question  in  each  case  is 
addressed  to  the  discretion  of  the  court.  {Cramer  v. 
Lovejoy,  41  Hun,  581;  Simpson  v.  Ji.,  W.  &0.  R.  R.  Co., 
15  N.  Y.  S.  Eep.  539).  The  cause  is  to  be  noticed  for 
trial  and  put  on  the  calendar  and  tried  precisely  the  same 
as  if  it  had  been  brought  in  the  county  court.  At  the 
trial  the  appellant  may  raise  all  questions  which  he  might 
have  raised  in  the  court  below,  except  as  to  the  proceed- 
ings which  took  place  in  the  justice's  court  {Stevens  v. 
Benton,  2  Lans.  156);  and  the  court  must  pass  on  all 
questions  of  the  jurisdiction  of  the  court  below,  of  the 
irregularity  of  the  process,  its  service  and  return,  and 
whether  or  not  the  proper  parties  are  before  the  court. 
{Maxon  v  Heed,  8  Hun,  618). 

After  the  return  has  been  filed,  the  respondent  may 
move  to  have  the  case  put  on  the  law  calendar,  and  if 
the  action  is  not  one  where  a  new  trial  may  be  had,  he  is 
entitled  to  have  his  motion  granted,  and  the  case  treated 
as  though  the  appeal  were  taken  simply  upon  questions 
of  law.  {HinMey  v.  Troy  &  Albia  B.  R.  Co.,  42  Hun, 
281;  Harvey  v.  Van  DyTce,  66  How.  Pr.  396).  The 
action  may  be  referred  as  though  it  had  been  brought  in 
the  county  court  {Hyland  v.  Loomis,  48  Barb.  126);  and 
a  judgment  entered  upon  the  report  of  a  referee  is  the 
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same  as  though  it  was  entered  on  a  trial  by  jury.     {CooTc 
v.  Darrow,  22  Hun,  306). 

Sec.  3>  Offer  to  compromise  after  return. 

Either  party  may,  at  any  time  after  the  action  is 
deemed  at  issue  in  the  appellate  court,  and  before  the 
trial,  serve  upon  the  adverse  party,  a  vi^ritten  offer  to 
allow  judgment  to  be  taken  against  him,  for  a  sum,  or 
property,  or  to  the  effect,  therein  specified,  with  or  with- 
out costs.  If  there  are  two  or  more  defendants,  and  the 
action  can  be  severed,  a  like  offer  may  be  made  by  one 
or  more  defendants,  against  whom  a  separate  judgment 
may  be  taken;  and,  if  it  is  accepted,  the  action  becomes 
severed,  and  may  proceed  against  the  other  defendants, 
as  if  it  had  been  originally  commenced  against  them 
only.  If  the  party  receiving  the  offer,  within  ten  days 
thereafter,  serves  upon  the  adverse  party,  notice  that  he 
accepts  it,  he  may  file  it,  with  proof  of  acceptance;  and 
thereupon  the  clerk  must  enter  judgment  accordingly. 
If  the  offer  is  not  thus  accepted,  it  cannot  be  proved  upon 
the  trial;  and  if  the  party,  to  whom  it  is  made,  fails  to 
obtain  a  more  favorable  judgment,  he  cannot  recover 
costs  from  the  time  of  the  offer,  but  must  pay  costs  from 
that  time.     (Co.  Civ.  Proc.  §  3072). 

The  question  whether  the  judgment  is  more  favorable 
is  discussed  in  article  seven  of  chapter  thirty-seven,  to 
which  reference  is  made  on  that  subject. 
99 
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ARTICLE  I. — How  judgments  enforced. 
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ARTICLE  III. — Requisites  of  execution. 
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AETICLE  I. 

8BCTI0N. 

1.  What  judgments  enforced  by  execution.  - 

3.  What  judgments  enforced  by  proceedings  for  contempt. 

Sec.  1.  What  judgments  enforced  by  execution. 

In  either  of  the  following  cases  a  final  judgment  may 
be  enforced  by  execution  : 

1.  Where  it  is  for  a  sum  of  money,  in  favor  of  either 
party  ;  or  directs  the  payment  of  a  sum  of  money. 

2.  Where  it  is  in  favor  of  the  plaintiff,  in  an  action  of 
ejectment,  or  for  dower. 

3.  In  an  action  to  recover  a  chattel,  where  it  awards  a 
chattel  to  either  party.     (Co.  Civ.  Proc.  §  1240). 

In  every  case  except  as  mentioned  in  the  next  section, 
where  the  judgment  is  for  the  payment  of  a  sum  of 
money,  it  must  be  enforced  by  execution,  and  any  other 
process  by  which  it  is  sought  to  be  enforced,  except  an 
execution,  is  illegal.  {People  v.  Riley,  25  Hun.  587  ; 
People  V.  Grant,  41  Hun,  351).  In  actions  for  divorce, 
where  the  final  judgment  awards  costs  against  either 
party,  an  execution  may  be  issued  for  the  collection 
thereof  as  in  an  ordinary  case  ;  or  the  court  may  in  the 
judgment,  or  by  an  order  made  at  any  time,  direct  the 
costs  to  be  paid  out  of  any  property  sequestered  or 
otherwise  in   the  power  of  the  court.     (Co.  Civ.  Proc. 
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§  1769).  When  the  judgment  directs  the  payment  of  a 
certain  sum  for  alimony,  it  may  be  enforced  by  issue  of 
execution.  {Miller  v.  Miller,  7  Hun,  208).  The  pay- 
ment of  a  sum  of  money  may  be  enforced  by  execution, 
although  it  is  directed  to  be  paid  out  of  a  trust  fund. 
{Randall  v.  Drisenbury,  41  Super.  456).  Final  order 
for  restitution  is  to  be  enforced  by  execution  under  this 
section.  {OOara  v.  Kearney,  11  N.  Y.  423).  Where  a 
final  judgment  in  the  action  directs  the  payment  of  a 
sum  of  money  to  a  receiver,  it  is  proper  to  issue  an  execu- 
tion to  enforce  it.  {Myers  v.  Becker,  95  N.  Y.  486).  An 
order  of  the  surrogate's  court,  however,  directing  an 
executor  to  pay  over  money,  may  be  enforced  by  pro- 
ceedings for  contempt.  {Matter  of  Snyder,  34  Hun, 
302).  If  the  judgment  requires  the  payment  of  money, 
and  the  performance  of  some  other  act  in  addition,  an 
execution  may  be  issued  to  enforce  so  much  of  it  as 
requires  the  payment  of  a  sum  of  money.  {People  v. 
Conover,  6  Abb.  Pr.  220 ;  Gray  v.  Cook,  24  How.  Pr. 
432).  The  payment  of  motion  costs  is  to  be  enforced  by 
an  execution  issued  pursuant  to  section  seven  hundred 
and  seventy-nine  of  the  Code  of  Civil  Procedure.  In 
every  case  where  moneys  are  directed  to  be  paid  by  an 
order  which  is  not  final,  the  payment  must  be  enforced 
by  an  execution  issued  under  that  section.  {Forstman 
v.  Schulting,  42  Hun,  643). 

Sec.  2.  What  judgments  enforced  by  proceedings  for  contempt. 

In  either  of  the  following  cases,  a  judgment  may  be 
enforced,  by  serving  a  certified  copy  thereof,  upon  the 
party  against  whom  it  is  rendered,  or  the  officer  or  per- 
son, who  is  required  thereby,  or  by  law,  to  obey  it;  and, 
if  he  refuses  or  wilfully  neglects  to  obey  it,  by  punish- 
ing him  for  a  contempt  of  the  court: 

1.  Where  the  judgment  is  final,  and  cannot  be  enforced: 
by  execution,  as  prescribed  in  the  last  section. 

2.  Where  the  judgment  is  final,  and  part  of  it  cannot 
be  enforced  by  execution,  as  prescribed  in  the  last  sec- 
tion; in  which  case,'  the  part  or  parts,  which  cannot  be 
so  enforced,  may  be  enforced  as  prescribed  in  this 
section. 
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3.  Where  the  judgment  is  interlocutory,  and  requires 
a  party  to  do,  or  to  refrain  from  doing,  an  act,  except  in 
a  case  specified  in  the  next  subdivision. 

4.  Where  the  judgment  requires  the  payment  of  money 
into  court,  or  to  an  officer  of  the  court;  except  where  the 
money  is  due  upon  a  contract,  express  or  implied,  or  as 
damages  for  non-performance  of  a  contract.  In  a  case 
s]3ecified  in  this  subdivision,  if  the  judgment  is  final,  it 
may  be  enforced,  as  prescribed  in  this  section,  either 
simultaneously  with,  or  befoi'e  or  after  the  issuing  of  an 
execution  thereupon,  as  the  court  directs.  (Co.  Civ. 
Proc.  §  1241). 

In  the  cases  mentioned  in  this  section,  the  court  has 
power  to  punish  a  refusal  to  obey  the  judgment  by  a  fine 
and  imprisonment.     (Co.  Civ.  Proc.  §  14,  subd.  3). 

A  person  shall  not  be  arrested  or  imprisoned,  for  the 
non-payment  of  costs,  awarded  otherwise  than  by  a  final 
judgment,  or  a  final  order,  made  in  a  special  proceeding 
instituted  by  state  writ,  except  where  an  attorney,  coun- 
sellor, or  other  officer  of  the  court,  is  ordered  to  pay 
costs  for  misconduct  as  such,  or  a  witness  is  ordered  to 
pay  costs  on  an  attachment  for  non-attendance.  (Co. 
Civ.  Proc.  §  15). 

Before  any  proceedings  can  be  taken  to  punish  for  a 
disobedience  of  a  judgment  pursuant  to  section  twelve 
hundred  and  forty-one,  a  copy  of  the  judgment  must  be 
served  npon  the  party  who  is  called  upon  to  take  action 
upon  it,  and  a  demand  must  be  made  for  the  perform- 
ance of  the  act  which  the  judgment  requires  him  to  do. 
{Ryckman  v.  Ryckman,  32  Hun,  193;  Gray  v.  CooJc, 
supra).  A  judgment  creditor  cannot  claim  that  any 
judgment  should  be  enforced  by  proceedings  for  contempt 
as  a  matter  of  right;  the  exercise  of  the  right  is  always 
in  the  discretion  of  the  court.  {Cochrane^  s  Exr'  s  v.  In- 
gersoll,  73  N.  Y.  613).  So  much  of  the  case  of  Gray  v. 
OooTc  (24  How.  Pr.  432)  as  holds  that  a  judgment  which 
directs  the  payment  of  money  into  court  may  be  en- 
forced by  execution  is  overruled  by  subdivision  four  of 
section  twelve  hundred  and  forty-one,  supra.  As  it  is 
discretionary  with  the  court  to  which  the  application  is 
made  whether  or  not  to  enforce  a  judgment  in  this  man- 
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ner,  the  order  denying  an  application  for  an  attachment 
is  not  appealable  to  the  court  of  appeals.  {Cochrane^s 
Exr'sY.  Ingersoll,  73  N.  Y.  613).  The  proceedings  to 
enforce  a  Judgment  by  attachment  is  a  special  proceed- 
ing, and  will  be  treated  of  among  special  proceedings  in 
volume  three,  infra. 

ARTICLE  II. 

ISSUE   OF   EXEOUTIOW. 

SECTION. 

1.  When  execution  may  be  issued  of  course. 
3.  When  leave  required  to  issue  execution. 

Sec.  1 .  When  execution  may  be  issued  of  course. 

Except  as  otherwise  specially  prescribed  by  law,  the 
party  recovering  a  final  judgment,  or  his  assignee,  may 
have  execution  thereupon,  of  course,  at  any  time  within 
five  years  after  the  entry  of  the  judgment.  (Co.  Civ. 
Proc.  §  1375). 

An  execution  cannot  issue  unless  the  judgment  has 
been  actually  entered  and  the  judgment-roll  filed 
{Hathaway  v.  Howell,  6  T.  &  C.  453);  but  although  the 
execution  is  issued  before  the  filing  of  the  judgment- 
roll,  if  both  are  done  on  the  same  day,  the  court  will 
not  vacate  the  execution  for  irregularity,  unless  it  ap- 
pears that  the  failure  to  file  the  judgment-roll  has  pro- 
duced some  injury  to  the  judgment  creditor.  {Small  v. 
M'  OTiesney,  3  Cow.  19).  Although  it  is  irregular  to  issue 
an  execution  before  the  judgment-roll  has  been  filed,  yet 
if  one  is  issued  and  the  judgment-roll  is  afterwards  filed, 
the  execution  becomes  regular  from  the  time  of  filing 
the  judgment-roll  as  against  the  defendant  and  all  others 
having  an  interest  in  the  property  levied  upon  {Clute  v. 
Clute,  4  Denio,  241  and  cases  cited);  but  execution  issued 
before  the  filing  of  the  judgment-roll  is  not  made  valid 
by  the  filing  of  the  roll  and  entry  of  the  judgment  after 
the  return  day  of  the  execution,  or  after  it  is  actually 
returned.     {Bank  of  Rochester  v.  Emerson,   10  Paige, 

115). 

In  Hathaway  v.  Howell  (6  T.  &  C.  453),  it  was  held 
that  if  the  execution  was  issued  before  the  judgment  was 
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actually  entered,  it  was  void,  and  it  did  not  become 
valid  by  a  subsequent  entry  of  tlie  judgment.  The  court 
in  deciding  this  case  did  not  cite  the  cases  cited  above, 
whicn  hold  that  the  execution  did  become  valid  after 
the  filing  of  the  judgment-roll,  and  that  ruling  of  the 
court  was  not  necessary  to  the  decision  of  the  case.  In 
a  former  report  of  the  same  case  (54  N".  Y.  97),  the  court 
declined  to  decide  what  might  be  the  effect  of  a  subse- 
quent filing  of  the  judgment-roll  upon  an  execution 
which  had  been  issued  before  such  filing.  While  tlie 
question  has  not  been  decided  by  the  court  of  appeals, 
yet  the  weight  of  authority  in  the  supreme  court  is,  that 
a  subsequent  filing  validates  the  execution  from  the 
time  when  the  judgment-roll  is  filed.  An  execution 
issued  before  filing  the  judgment-roll  on  which  it  is 
founded,  is  invalid  as  against  a  subsequent  execution 
issued  before  such  filing  and  on  a  prior  judgment-roll 
actually  filed,  although  both  judgment-rolls  were  filed 
and  both  executions  issued  on  the  same  day.  {Marvin 
V.  HerricJc,  5  Wend.  109).  If  an  execution  is  mailed  to 
the  sheriff  and  received  by  him  before  the  entry  of  the  , 
judgment,  with  instructions  to  endorse  the  receipt  upon 
it  as  of  the  time  after  the  judgment  is  filed,  is  not  irregu- 
lar and  is  good  in  his  hands.  {Waliers  v.  SyTces,  22 
Wend.  566).  The  fact  that  the  judgment-roll  is  not 
signed  by  the  clerk  does  not  invalidate  an  execution 
issued  upon  it.  ( Van  Alstyne  v.  Cook,  25  N.  Y.  489). 
An  execution  against  property  cannot  be  issued  to  any 
county  until  the  judgment  is  actually  docketed  therein. 
(Co.  Civ.  Proc.  §  1365  ;  Kupfer  v.  Franlc,  30  Hun,  74  ; 
Etoutenburgli  v.  Vandenhurgh,  7  How.  Pr.  229).  Before 
the  Code  of  Procedure  the  rule  seems  to  have  been 
different,  and  it  was  held  that  an  execution  might  be 
issued  before  the  docketing  of  the  judgment,  and  could 
be  executed  against  the  personal  property  or  against  real 
estatei  in  which  the  judgment-debtor  had  an  interest  at 
the  time  of  the  issuing  of  the  execution.  {Corey  v. 
■Cornelius,  1  Barb.  Ch.  571).  If  judgment  is  confessed 
upon  promise  by  the  creditor  not  to  issue  an  execution 
until  three  years  from  the  time  of  the  entry  of  judgment, 
such   promise   will  be   enforced  by   the   court,    and   an 
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'execution  issued  before  tlie  time  has  expired  will  be 
vacated  on  motion.  (Merriti  v.  Baker,  11  How.  Pr. 
456).  If  the  judgment  has  been  satisfied  of  record,  an 
■execution  issued  upon  it  is  irregular  and  will  be  set 
aside.  This  is  so  although  the  judgment  was  wrong- 
fully satisfied,  and  in  that  case  the  remedy  of  the  judg- 
ment-creditor is  to  move  to  vacate  the  satisfaction,  and 
after  that  motion  is  granted,  to  issue  his  execution. 
{Croity  v.  McKenzLe,  42  Super.  192).  Where  judgment 
has  been  entered  to  stand  as  security  merely,  no  execu- 
tion can  be  issued  upon  it  pending  the  litigation  or  until 
the  judgment  has  become  absolute  ;  but  in  such  a  case, 
the  judgment  is  not  vacated  by  the  entry  of  a  subsequent 
judgment  in  the  action,  and  it  can  then  be  enforced  in 
the  manner  provided  by  law.  {Flagg  v.  Cooper,  11  Civ. 
Pro.  R.  421).  The  fact  that  an  appeal  is  pending,  where 
the  proceedings  have  not  been  stayed,  either  by  order, 
or  filing  of  an  undertaking,  is  no  bar  to  an  execution 
upon  the  judgment  appealed  from.  (Co.  Civ.  Proc. 
§  1351).  ♦ 

The  time  during  which  a  person,  entitled  to  enforce  a 
judgment,  is  stayed  from  enforcing  it,  by  the  provisions 
of  a  statute,  or  by  an  injunction  or  other  order,  or  in 
consequence  of  an  appeal,  is  not  part  of  the  time,  lim- 
ited, for  issuing  an  execution  thereupon,  or  for  making 
an  application  for  leave  to  issue  such  an  execution.  (Co. 
Civ.  Proc.  §  1382). 

Where  the  party  recovering  a  final  judgment  has  died, 
execution  may  be  issued  at  any  time,  within  five  years 
after  the  entry  of  the  judgment,  by  his  personal  repre- 
sentatives, or  by  the  assignee  of  the  judgment,  if  it  has 
been  assigned,  and  the  execution  must  be  indorsed  with 
the  name  and  residence  of  the  person  issuing  the  same. 
(Co.  Civ.  Proc.  §  1376).  Where  an  execution  has  been 
issued  within  five  years  from  the  entry  of  final  judgment 
and  remains  unsatisfied,  a  subsequent  execution  can  be 
issued  without  leave  of  the  court.  (Co.  Civ.  Proc.  § 
1377;  Wilgus  v.  Bloodgoocl,  33  How.  Pr.  289).  The  five 
years  within  which  the  creditor  may  issue  an  execution 
as  of  right,  only  begins  to  run  when  the  right  to  issue 
the  execution  is  complete,  and  if  the  judgment  is  not 
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docketed  until  after  it  has  been  entered,  the  time  within 
which  an  execution  may  be  issued  without  leave,  doe^ 
not  expire  until  five  years  after  the  docketing,  and  an 
execution  issued  within  that  time  is  regular.  [Kwpfer  v. 
Frank,  30  Hun,  74).  Where  judgment  was  reversed  and 
the  reversal  was  finally  set  aside  upon  appeal,  the  time 
which  elapses  between  the  reversal  of  the  judgment  and 
its  restoration,  is  not  to  be  reckoned  as  any  portion  of  the 
five  years  within  which  the  execution  is  to  be  issued. 
{Underwood  v.  Oreen,  56  N.  Y.  247).  An  execution 
issued  after  the  expiration  of  five  years  without  leave 
granted  by  the  court  is  not  void,  but  only  voidable,  and 
it  will  be  set  aside  as  irregular  by  the  court  ujDon  motion^ 
but  if  upon  the  motion  to  set  it  aside,  the  facts  are  made  to 
appear  which  show  that  the  court  would  have  given  leave 
to  issue  it  upon  application  being  made  for  that  purpose, 
it  is  not  irregular  for  the  court  to  refuse  to  set  it  aside. 
{Frean  v.  Oarrett,  24  Hun,  161). 

Sec.  2.  When  leave  required  to  issue  execution. 

Sub-division    1.  —  After  Five  Years  from  the 
Entry  of  Judgment. 

After  the  lapse  of  five  years  from  the  entry  of  judg- 
ment, an  execution  can  only  be  issued  where  an  order 
granting  leave  to  issue  the  execution,  is  made  by  the  court 
unless  an  execution  was  issued  u^Don  the  judgment  within 
the  five  years  and  returned  wholly  or  partly  unsatisfied. 
(Co.  Civ.  Proc.  §  1377).  The  defendant  may  waive  the 
provisions  of  this  section  (Merritt  v.  Wing,  4  How.  Pr. 
14);  and  if  the  execution  is  issued  without  leave  it  will 
not  be  void,  and  any  action  taken  upon  it  will  be  good 
unless  it  is  set  aside  by  the  court.  ( Winebrener  v.  John- 
son, 7  Abb.  Pr.  N.  S.  202).  The  provisions  of  this  sec- 
tion do  not  apply  to  a  case  where  the  judgment  debtor 
has  died.  The  right  to  issue  execution  in  that  case  is 
regulated  by  the  provisions  of  the  Code,  which  are  stated 
in  the  third  subdivision  of  this  section.  {Marine  Bk. 
of  Chicago  v.  Van  Brunt,  11  Hun,  379).  A  motion  for 
leave  to  issue  execution  may  be  made  by  the  personal 
representatives  of  the  judgment  creditor  [Mereness  v. 
Brenon,  7  Wkly.  Dig.  24);  or  by  an   assignee  of  the 
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judgment.  {Belts  v.  Garr,  26  N.  Y.  383).  The  applica- 
tion for  leave  is  a  non-enumerated  motion  and  must  be 
made  at  the  special  term. 

Notice  of  an  application  for  an  order,  granting  leave 
to  issue  an  execution,  as  prescribed  in  section  thirteen 
hundred  and  seventy-seven,  must  be  served  personally 
upon  the  adverse  party,  if  he  is  a  resident  of  the  state, 
and  personal  service  can,  -with  reasonable  diligence,  be 
made  upon  him  therein;  otherv^ise,  notice  must  be  given 
in  such  manner  as  the  court  directs.  Where  the  judg- 
ment is  for  a  sum  of  money,  or  directs  the  payment  of  a 
sum  of  money,  leave  shall  not  be  granted,  except  on 
proof,  by  affidavit,  to  the  satisfaction  of  the  court,  that 
the  judgment  remains  wholly  or  partly  unsatisfied.  (Co. 
Civ.  Proc.  §  1378). 

Upon  the  hearing  of  the  motion  the  judgment-debtor 
may  controvert  the  fact  that  the  judgment  is  not  paid, 
but  he  cannot  attack  the  judgment  by  showing  that  it  is 
void  for  any  reason.  {Lee  v.  Watkins,  3  Abb.  Pr.  243  ; 
13  How.  Pr.  178).  Upon  such  a  motion  the  only  inquiry 
contemplated  by  the  statute  is  whether  the  judgment  or 
any  part  of  it  remains  unsatisfied  and  due.  {Belts  v. 
Oarr,  26  N.  Y.  383,  386).  If,  however,  a  cross-motion  to 
vacate  the  judgment  has  been  made,  which  is  heard  at  the 
same  time  as  the  motion  for  leave  to  issue  execution,  and 
the  judgment  is  vacated,  the  execution  will  fall.  {Spauld- 
ing  V.  Lyon,  2  Abb.  N.  C.  203).  It  will  be  noticed  that 
section  thirteen  hundred  and  seventy -eight  requires  that 
proof  of  the  fact  that  the  judgment  is  not  satisfied  must  be- 
shown  by  afiidavit  to  the  satisfaction  of  the  court.  The 
effect  of  that  section  is  to  put  the  burden  of  the  proof  of 
the  non-payment  of  the  judgment  upon  the  moving 
party.  If  there  is  a  serious  dispute  upon  the  hearing  of 
the  motion,  whether  any  or  what  sum  is  due  upon  the 
judgment,  it  is  proper  to  refer  the  matter  to  a  referee  to 
report  what,  if  anything,  is  due.  {CatsMll  BJc.  v.  San- 
ford,  4  How.  Pr.  101).  In  such  a  case  the  court  has 
power  to  direct  that,  upon  filing  with  the  clerk  the  report 
of  the  referee  showing  the  amount  due  upon  the  judg- 
ment, the  judgment-creditor  may  issue  an  execution  for 
100 
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that  amount  without  further  order.  {OatsJdll  Bit.  v. 
Sanford,  supra).  Where  an  execution  has  been  issued 
Tipon  a  judgment,  and  real  estate,  supposed  to  belong  to 
the  judgment-debtor  had  been  sold,  and  upon  the  re- 
turn of  the  execution  the  judgment  was  satisfied,  and  it 
was  afterwards  discovered  that  the  judgment-debtor  had 
no  title  to  the  real  estate,  the  court  has  power  to  vacate 
the  satisfaction  and  permit  a  new  execution  to  be  issued. 
{SuydaTTh  v.  Holden,  1  Bliss's  Code,  1107).  Leave  to 
issue  an  execution  should  be  granted  at  any  time  within 
twenty  years,  if  it  appears  that  the  judgment  has  not 
been  paid;  but  after  twenty  years  from  the  time  of  entry 
of  judgment,  the  presumption  is  that  the  judgment  has 
Ibeen  paid,  and  leave  to  issue  the  execution  should  not 
be  granted,  unless  there  is  proof  of  part  payment,  or  such 
an  acknowledgment  of  the  judgment  in  writing,  as  to 
take  it  out  of  the  statute  of  limitations.  {Kincaid  v. 
JRichardson,  9  Abb.  IST.  C.  315  ;  Kennedy  v.  Mills,  4 
Abb.  Pr.  132).  Where,  after  the  recovery  of  a  judgment, 
the  defendant  obtained  a  discharge  in  insolvency,  which 
was  afterwards  adjudged  void,  it  is  proper  to  give  leave 
to  issue  an  execution  upon  the  judgment.  {Brown  v. 
Bradley,  5  Abb.  Pr.  141).  Leave  to  issue  an  execution 
will  be  given,  although  the  plaintiff  has  brought  a  suit 
upon  the  original  judgment,  and  obtained  a  new  judgment 
upon  it.  {Small  V.  W7ieaton,4E.  D.  Smith,  306,  427).  The 
fact  that  proceedings  supplementary  to  execution  are 
pending  for  the  payment  of  the  first  execution,  is  no 
answer  to  the  application  for  leave  to  issue  a  second  execu- 
tion. {Smith  V.  Maliony,  3  Daly,  285).  If  the  uncontra. 
dieted  facts  show  plainly  that  the  judgment  is  not  satis- 
fied, the  issuing  of  execution  is  a  substantial  right,  and  an 
order  refusing  leave  to  do  so  is  appealable  to  the  court  of 
appeals  {Belts  v.  Oarr,  26  IST.  Y.  388) ;  but  if  the  facts 
upon  which  the  right  to  issue  the  execution  exists  are 
disputed,  it  is  discretionary  with  the  court  whether  or 
not  to  grant  the  order,  and  an  appeal  cannot  be  taken  to 
the  court  of  appeals.  {Shuman  v.  Strauss,  52  IST.  Y. 
404).  In  such  a  case  the  remedy  of  the  party  is  to  apply 
on  motion  for  leave  to  bring  an  action  on  the  judgment 
a,nd  thus  obtain  the  amount  due. 
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Sub-division  2.  —  After  Death  of  Defendant 

IN  Ejectment. 
Where  a  party,  or  one  or  more  of  several  parties  against 
-whom  a  judgment  for  the  recovery  of  possession  of  real 
property  has  been  obtained,  has  died,  an  order  granting 
leave  to  issue  and  execute  such  execution  or  writ  of  pos- 
•session,  may  be  granted  upon  giving  twenty  days'  notice 
to  the  occupants  of  the  lands  so  recovered,  and  to  the 
heirs-at-law  of  said  deceased,  said  notices  to  be  served  in 
the  same  manner  as  a  summons  is  directed  to  be  served 
in  an  action  in  the  supreme  court.  (Co.  Civ.  Proc.  §  1376). 

Sub-division  3. — After  Death  of  a  Judgment- 
Debtor. 

An  execution  to  collect  a  sum  of  money,  cannot  be  is- 
.sued  against  the  property  of  a  Judgment  debtor,  who 
has  died  since  the  entry  of  the  judgment,  except  as  pre- 
scribed in  this  section.     (Co.  Civ.  Proc.  §  1379). 

After  the  expiration  of  one  year  from  the  death  of  a 
party,  against  whom  a  final  judgment  for  a  sum  of  money, 
•or  directing  the  payment  of  a  sum  of  money,  is  rendered, 
the  judgment  may  be  enforced  by  execution,  against  any 
property  upon  which  it  is  a  lien,  with  like  effect  as  if  the 
judgment  debtor  was  still  living.  But  such  an  execution 
shall  not  be  issued,  unless  an  order,  granting  leave  to 
issue  it,  is  procured  from  the  court,  from  which  the  exe- 
cution is  to  be  issued,  and  a  decree,  to  the  same  effect, 
is  procured  from  a  surrogate's  court  of  the  state,  which 
has  duly  granted  letters  testamentary  or  letters  of  ad- 
ministration upon  the  estate  of  the  deceased  judgment 
debtor.  Where  the  lien  of  the  judgment  was  created  as 
prescribed  in  section  twelve  hundred  and  fifty-one  of  the 
Code,  neither  the  order  nor  the  decree  can  be  made  until 
the  expiration  of  three  years  after  letters  testamentary 
or  letters  of  administration  have  been  duly  granted  upon 
the  estate  of  the  decedent;  and  for  that  purpose  such  a 
lien,  existing  at  the  decedent's  death,  continues  for  three 
years  and  six  months  thereafter,  notwithstanding  the 
previous  expiration  of  ten  years  from  the  filing  of  the 
judgment-roll.  But  where  the  decedent  died  intestate, 
and  letters  of  administration  upon  his  estate  have  not 
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been  granted  within  three  years  after  his  death,  by  the 
surrogate  court  of  the  county  in  which  the  decedent  re- 
sided at  the  time  of  his  death,  or  if  the  decedent  resided 
out  of  the  state  at  the  time  of  his  death,  and  letters  test- 
amentary or  letters  of  administration  have  not  been 
granted  within  the  same  time  by  the  surrogate  court  of 
the  county  in  svhich  theprojpertyon  which  the  judgment 
is  a  lien  is  situated,  such  court  may  grant  the  decree 
where  it  appears  that  the  decedent  did  not  leave  any 
personal  property  within  the  state  upon  which  to  admin- 
ister. In  such  case  the  lien  of  the  judgment  existing  at 
the  decedent's  death  continues  for  three  years  and  six 
months  as  aforesaid.     (Co.  Civ.  Proc.  §  1380). 

The  rules  laid  down  in  these  sections  do  not  apply 
where  an  execution  has  been  issued  before  the  death  of 
the  Judgment  debtor,  and  real  property  advertised  to  be 
sold  upon  it,  and  the  judgment  debtor  dies  pending  the 
sale.  In  such  a  case  the  plaintiff  in  the  execution  may 
proceed  as  though  the  judgment  debtor  was  still  alive. 
( Wood  V.  Morehouse,  45  N.  Y.  368).  It  was  held  in 
Flanagan  v.  Tiner  (53  Barb.  587)  that  if  an  execution 
had  been  issued  within  five  years  after  entering 
judgment  and  then  the  judgment  debtor  died,  no  appli^ 
cation  for  leave  to  issue  an  execution  was  necessary,  but 
that  a  new  execution  might  be  issued  as  of  course.  K 
subsequent  case,  however,  holds  that  after  the  death  of 
the  judgment  debtor  an  execution  cannot  be  issued  with- 
out leave  granted  under  this  section,  and  that  it  is  not 
important  whether  in  his  life-time  and  within  five  years 
after  the  entry  of  judgment,  an  execution  had  been  is- 
sued and  returned  unsatisfied  or  not.  {Marine  BTc.  v. 
Van  Brunt,  11  Hun,  379).  The  order  cannot  be  made 
until  three  years  after  the  issuing  of  letters  testamentary 
or  of  administration.  {DuellY.Alvord,  4,111x111,  IQQ).  The 
application  must  in  all  cases  be  made  to  the  court  and  it 
cannot  be  made  to  a  judge  out  of  court.  {Matter  of  Wad- 
ley,  24  Hun,  12).  Upon  the  application,  the  court  in  which 
the  judgment  was  entered  adjudges  the  legal  rights  of 
the  parties,  and  that  the  creditor  is  entitled  to  enforce 
the  judgment  against  property  in  possession  of  the 
parties  to  the  proceeding ;    the  surrogate  passes  upon 
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the  right  of  the  creditor  in  view  of  the  conflicting  or 
equal  claims  of  others  upon  the  estate  ;  and  an  execu- 
tion cannot  issue  without  an  order  and  permission  of 
both  tribunals.    {Marine Bk.  v.  Van  Brunt,4.9'N.  Y.  160). 

]Notice  of  the  application,  to  the  court,  from  which  the 
execution  is  to  be  issued,  for  an  order,  granting  leave  to 
issue  the  execution,  must  be  given  to  the  person  or  per- 
sons, whose  interest  in  the  property  will  be  affected  bj^  a 
sale  by  virtue  of  the  execution,  and  also  to  the  executor 
or  administrator  of  the  judgment-debtor.  The  general 
rules  of  practice  may  prescribe  the  manner  in  which  the 
notice  must  be  given  ;  until  provision  is  so  made  therein, 
it  must  be  served,  either  personally,  or  in  such  manner  as 
the  court  prescribes,  in  an  order  to  show  cause.  Leave 
shall  not  be  granted,  except  upon  proof,  by  affidavit,  to 
the  satisfaction  of  the  court,  that  the  Judgment  remains 
wholly  or  partly  unsatisfied.  (Co.  Civ.  Proc.  §  1381, 
subd.  1). 

The  general  rules  of  practice  have  not  prescribed  the 
manner  in  which  notice  of  the  application  must  be  given. 
The  usual  course  is  to  serve  the  motion  papers  with  a 
notice  of  motion,  personally  upon  the  executor  and  such 
other  persons  as  are  interested  in  the  property  against 
which  the  judgment  is  sought  to  be  enforced,  if  such 
service  can  be  made  ;  and  if  it  cannot  be  made,  to  apply 
to  the  court  for  an  order  to  show  cause,  and  directing 
what  service  shall  be  given  to  the  parties  interested. 
The  affidavits  used  on  the  application  for  an  order  to 
show  cause  should  state  all  the  facts  necessary  to  enable 
the  court  to  determine  what  notice  is  proper  to  be  given. 
The  proof  that  the  judgment  is  wholly  or  partly  unpaid 
or  unsatisfied  may  be  made  by  the  affidavit  of  one  of 
several  joint  debtors  {Wadley  v.  Davis,  30  Hun,  570); 
or  by  any  other  person  who  knows  the  fact ;  and  it  need 
not  necessarily  be  made  by  one  of  the  parties  to  the 
action.  {Buell  v.  Alvord,  41  Hun,  196).  A  positive 
affidavit  of  any  party  acquainted  with  the  fact  that  the 
judgment  is  unsatisfied  and  unpaid,  is  sufficient  proof  of 
that  fact,  unless  it  is  disputed.  (Id).  The  motion 
papers  should  describe  the  land  upon  which  the  judg- 
ment is  a  lien  and  against  which  it  is  sought  to  enforce 
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the  judgment,  but  it  need  not  describe  any  otlier  lands; 
than  those  against  which  the  judgment  is  sought  to  be 
enforced,  although  there  may  be  other  lands  upon  which 
it  is  a  lien.  ( Wadley  v.  Davis,  30  Hun,  570).  The 
application  to  the  court  in  which  the  judgment  was 
recovered  may  be  made  before  leave  has  been  obtained 
from  the  surrogate's  court.  {Kerr  v.  Kreuder,  28 
Hun,  452). 

For  the  purpose  of  procuring  a  decree  from  the  surro- 
gate's court,  granting  leave  to  issue  the  execution,  the 
judgment  creditor  must  present  to  that  court,  a  written 
petition,  duly  verified,  setting  forth  the  facts,  and  pray- 
ing for  such  a  decree;  and  that  the  persons,  specified  in 
the  first  sub-division  of  this  section,  may  be  cited,  tO' 
show  cause  why  it  should  not  be  granted.  Upon  the- 
presentation  of  such  a  petition,  the  surrogate  must  issue 
a  citation  accordingly;  and,  upon  the  return  thereof,  he 
must  make  such  a  decree  in  the  premises,  as  justice 
requires.     (Co.  Civ.  Proc.  §  1381,  subd.  2). 

The  application  to  the  surrogate' s  court  should  be  made 
by  petition  {Gillies  v.  Kreuder,  1  Dem.  349);  which 
should  be  verified  in  the  usual  form.  {Matter  of  Hoioell, 
2  Kedf .  299).  No  notice  of  the  presentation  of  the  peti- 
tion to  the  surrogate  is  required,  but  when  it  is  presented, 
the  surrogate  must  issue  a  citation  to  the  parties  inter- 
ested in  the  land  against  which  the  judgment  is  sought 
to  be  enforced  and  to  the  personal  representative  of  the 
deceased.  {Kerr  v.  Kreuder,  28  Hun,  452;.  Marine  BJc^ 
v.  Van  Brunt,  49  N.  Y.  160).  Although  a  citation  has 
not  been  issued,  a  voluntary  appearance  of  the  parties 
interested  is  sufficient  to  give. the  surrogate  jurisdiction 
of  the  proceedings.  {Kerr  v.  Kreuder,  supra).  The 
surrogate  has  general  and  unqualified  authority  to  alio  ft' 
the  execution  to  issue  against  the  real  estate  and  chattels 
real  of  the  deceased  judgment  debtor,  and  the  statute- 
does  not  require  the  proof  of  any  particular  facts  upoa 
which  the  exercise  of  the  authority  depends,  or  which 
shall  constitute  a  sufficient  reason  to  grant  leave.  The 
granting  of  the  application  is  discretionary  with  the  sur- 
rogate and  it  is  to  be  decided  in  each  case  on  proof  of 
the  particular  facts  appearing  in  that  case.     {Allyn  v.. 
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Thurston,  5  Hun,  105).  Leave  to  issue  an  execution  and. 
sell  the  land  of  a  decedent  can  only  be  granted  upon  a 
judgment  wliich  has  been  recovered  against  the  decedent 
in  his  life-time;  it  cannot  be  issued  upon  a  judgnienr 
which  has  been  recovered  against  the  personal  represent- 
atives.    {James  v.  Beesly,  4  Redf.  236). 

The  provisions  of  the  Code  requiring  leave  to  issue- 
execution  do  not  affect  the  right  of  a  judgment  creditor 
to  enforce  a  judgment  against  the  property  of  one  or 
more  surviving  judgment-debtors,  as  if  all  the  judgment- 
debtors  were  living.  In  that  case  an  execution  must  be 
issued  in  the  usual  form  ;  but  tbe  attorney  for  the  judg- 
ment-creditor must  indorse  thereupon,  a  notice  to  the 
sheriff,  reciting  the  death  of  the  deceased  judgment- 
debtor,  and  requiring  the  sheriff  not  to  collect  the  execu- 
tion out  of  any  property  which  belonged  to  him.  (Co. 
Civ.  Proc.  §  1383). 

Sub-division  4. — Upon  a  Judgment  Against 
Personal  Represent atives. 

An  execution  shall  not  be  issued,  upon  a  judgment  for 
a  sum  of  money,  against  an  executor  or  administrator,, 
in  his  representative  capacity,  until  an  order,  permitting' 
it  to  be  issued  has  been  made  by  the  surrogate  from 
whose  court  the  letters  were  issued.  Such  an  order 
must  specify  the  sum  to  be  collected;  and  the  execution 
must  be  indorsed  with  a  direction  to  collect  that  sum. 
(Co.  Civ.  Proc.  §  1825).  The  provisions  of  this  sub- 
division do  not  apply  to  actions  which  were  begun 
against  the  decedent,  and  continued  against  his  personal 
representatives  after  his  death.  {Tliaclier  v.  Bancroft, 
15  Abb.  Pr.  243).  Where  an  attachment  is  levied  in  the 
action,  and  the  defendant  dies  and  then  judgment  is 
recovered  against  his  executors,  who  have  been  substi- 
tuted as  defendants  in  his  stead,  the  court  in  which  the 
judgment  is  entered  may  allow  an  execution  to  be  issued, 
to  be  levied  upon  the  attached  property.  (Id).  The 
right  to  have  an  execution  issue  upon  a  judgment 
against  the  personal  representatives  of  a  deceased 
person  is  not  now  confined  to  a  judgment  entered 
after  a   trial  upon  the  merits,    as  wns  (he  c:ise  under 
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the  Revised  Statutes.  It  is  now  necessary  to  apply 
to  the  surrogate  for  leave  to  issue  an  execution 
against  an  executor  or  administrator  under  this  section, 
although  an  account  has  been  rendered  and  settled.  The 
provisions  of  the  Revised  Statutes  in  that  respect  have 
been  changed  by  the  Code  of  Civil  Procedure.  At  least 
six  days'  notice  of  the  application  to  the  surrogate  for  an 
order  permitting  execution  to  be  issued  must  be  person- 
ally served  upon  the  executor  or  administrator,  unless  it 
appears  that  service  cannot  be  so  made  with  due  dili- 
gence; in  which  case,  notice  must  be  given  to  such  per- 
sons, and  in  such  manner,  as  the  surrogate  directs,  by  an 
order  to  show  cause  why  the  application  should  not  be 
granted.  Where  it  appears  that  the  assets,  after  pay- 
ment of  all  sums  chargeable  against  them  for  expenses, 
and  for  claims  entitled  to  priority  as  against  the 
plaintiff,  are  not,  or  will  not  be,  sufficient  to  pay  all 
the  debts,  legacies,  or  other  claims  of  the  class  to  which 
the  plaintiff's  claim  belongs,  the  sum,  directed  to  be  col- 
lected by  the  execution,  shall  not  exceed  the  plaintiff's 
just  proportion  of  the  assets.  In  that  case,  one  or  more 
orders  may  be  afterwards  made  in  like  manner,  and  one 
or  more  executions  may  be  afterwards  issued,  whenever 
it  appears  that  the  sum,  directed  to  be  collected  by  the 
first  execution,  is  less  than  the  plaintiff' s  just  proportion. 
(Co.  Civ.  Proc'.  §  1826). 

The  application  must  be  made  upon  a  verified  petition. 
{Matter  of  Howell,  2  Redf .  299).  The  petition  must  show 
the  existence  of  assets  and  their  amount,  and  whether 
they  are  sufficient  or  not  to  pay  the  whole  judgment 
without  affecting  those  having  prior  or  equal  rights  to 
payment.  {Sippel  v.  MacMin,  2  Dem.  219).  If  the 
above  facts  do  not  appear  in  the  petition,  an  accounting 
must  be  taken  in  order  to  ascertain  whether  or  not  they 
exist.  {Matter  of  Dougherty,  15  JST.  Y.  S.  Rep.  743). 
A  judgment  against  a  personal  representative  does  not  give 
to  the  plaintiff  a  right  to  a  preference  over  other  credit- 
ors. {Schwartz  v.  Laughaar,  C8  N.  Y.  503).  If  suffi- 
cient assets  appear  the  surrogate  should  allow  the  execu- 
tion to  be  issued.  {Smith  v.  Howell,  2  Redf.  325).  Upon 
the  hearing  of  the  application,  objections  to  the  judg- 
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ment  upon  the  merits  cannot  be  heard.  {Glaclus  v.  Fogel, 
88  N.  Y.  434).  Although  an  appeal  is  pending  from  the 
judgment,  leave  to  issue  the  execution  should  be  granted 
unless  the  proceedings  have  been  stayed  {SmitJi  v.  How- 
ell, 2  Redf.  325);  but  if  proceedings  upon  the  judgment 
have  been  stayed,  it  is  proper  to  refuse  leave  to  issue  the 
execution,  until  the  result  of  the  appeal  is  known.  {Key- 
ser  V.  Kelley,  4  Redf.  157). 

Where  a  judgment  has  been  rendered  against  an 
executor  or  administrator,  for  a  legacy  or  distributive 
share,  the  surrogate,  before  granting  an  order,  permitting 
an  execution  to  be  issued  thereupon,  may,  and,  in  a 
proper  case,  must,  require  the  applicant  to  file  in  his 
office,  an  undertaking  to  the  defendant,  in  such  a  sum, 
and  v^ith  such  sureties,  as  the  surrogate  directs,  to  the 
effect,  that  if,  after  collection  of  any  sum  of  money  by 
virtue  of  the  execution,  the  remaining  assets  are  not 
sufficient  to  pay  all  sums,  for  which  the  defendant  is 
chaageable,  for  expenses,  claims  entitled  to  priority  as 
against  the  applicant,  and  the  other  legacies  or  distribu- 
tive shares,  of  the  class  to  which  the  applicant's  claim 
belongs,  the  plaintiff  will  refund  to  the  defendant,  the 
sum  so  collected,  or  such  ratable  part  thereof,  with  the 
other  legatees  or  representatives  of  the  same  class,  as  is 
necessary  to  make  up  the  deficiency.  (Co.  Civ.  Proc. 
§  1827). 

ARTICLE  III. 

/Y    EQUISITES   OP  THE   EXECUTION. 

SECTION.  ^ 

1.  Different  kinds  of  execution. 

3.  Contents  and  form  of  the  execution. 

3.  To  what  county  to  be  issued. 

4.  To  whom  directed. 

Sec.  1.  Different  kinds  of  execution. 

There  are  four  kinds  of  execution,  as  follows : 

1.  Against  property. 

2.  Against  the  person. 

3.  For  the  delivery  of  the  possession  of  real  property, 
with  or  without  damages  for  w^ithholding  the  same. 

101 
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4.  For  the  delivery  of  the  possession  of  a  chattel,  witk 
or  without  damages  for  the  taking  or  detention  thereof. 

An  execution  is  the  process  of  the  court,  from  which  it 
is  issued.     (Co.  Civ.  Proc.  §  1364). 

Sec.  2.  Contents  and  form  of  the  execution. 

SUB-DIVISIOW    1. —  GrENERAL    PROVISIONS    AS   TO 

THE  Execution. 
An  execution  must-intelligibly  describe  the  judgment,, 
stating  the  names  of  the  parties  in  whose  favor,  and, 
against  whom,  the  time  when,  and  the  court  in  which, 
the  judgment  was  rendered  ;  and,  if  it  was  rendered  in 
the  supreme  court,  the  county  in  which  the  judgment- 
roll  is  filed.  It  must  require  the  sheriff  to  return  it  to 
the  proper  clerk,  within  sixty  days  after  the  receii^t 
thereof.  Except  as  otherwise  prescribed,  it  must 
be  made  returnable  to  the  clerk,  with  whom  the 
judgment- roll  is  filed.  (Co.  Civ.  Proc.  §  1366). 
An  execution  is  a  mandate  of  the  court.  It  must 
be  attested  in  the  name  of  the  judge  of  the 
court,  must  be  made  returnable  within  the  time 
prescribed  by  law,  and  it  must  be  subscribed  or  in- 
dorsed with  the  name  of  the  officer  or  the  attorney 
for  the  party  or  the  person  by  whom  it  was  issued, 
(Co.  Civ.  Proc.  §§  23,  24).  It  may  be  signed  by  an 
attorney  other  than  the  one  by  whow  the  judgment  was 
originally  recovered.  {CooTc  v.  Dicker  son,  1  Duer,  679). 
The  recitals  in  the  execution  should  exactly  follow  the 
judgment.  {WriglitY.  Nostrand,  47  Super.  441;  94  N. 
Y.  31).  An  erroneous  recital  of  filing  a  transcript  of  the 
judgment  does  not  invalidate  the  execution,  where  the 
judgment  roll  was  filed  in  the  same  county  in  which  the 
transcript  is  stated  to  have  been  filed.  (  Ward  v.  Sands, 
4  Law  Bull.  51).  The  name  of  the  defendant  in  the  exe- 
cution must  be  correctly  stated,  for  the  sheriff  can  exe- 
cute the  writ  only  against  the  person  who  is  named-  as 
defendant  {Farnham  v.  Hildreth,  32  Barb.  211);  but  a 
mere  clerical  error  in  the  name  or  designation  of  the 
party,  by  which  no  one  is  misled  will  not  inval- 
idate the  process.  {Mclntyre  v.  Sanford,  9  Daly,  21). 
Where  the  judgment  is  rendered  against   executors  in 
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their  representative  capacity,  and  they  are  merely  named 
as  such  in  the  execution,  the  sheriff  may  levy  upon  their 
individual  property.  {Olmstead  v.  Vredenburgh,  10 
How.  Pr.  215).  An  execution  is  valid  if  it  follovrs  sub- 
stantially the  form  of  the  statute,  and  any  defect  merely 
of  form  does  not  invalidate  it,  but  may  be  amended. 
{ParTc  V.  Church,  5  Hov7.  Pr.  381).  A  failure  to  attest 
the  execution,  or  to  direct  the  time  for  its  return  {Doug- 
las V.  Maberstro,  88  N.  Y.  611);  or  a  mistake  or  omis- 
sion in  the  name  of  the  clerk  (Co.  Civ.  Proc.  §  24);  or 
an  omission  of  the  signature  {OvorovJie  v.  Terry,  17 
"Wkly.  Dig.  503)  are  all  mere  irregularities,  and  are 
amendable  upon  motion.  So,  a  variance  betvsreen  the 
amount  of  the  execution  and  the  judgment  {Borland  v. 
Stewart,  4  Wend.  568);  or  the  fact  that  the  execution  is 
issued  for  more  than  the  amount  of  the  judgment  {Pecli 
V.  Tiffany,  2  N.  Y.  451);  or  the  fact  that  a  blank  is  left 
for  the  amount  in  the  recital  of  the  judgment,  if  the 
sheriff  is  directed  to  collect  the  correct  amount  (  Wright 
V.  Nostrand,  94  IST.  Y.  81);  are. mere  irregularities,  and  do 
not  render  the  execution  void.  An  execution  which  con- 
tains an-unauthorized  direction  as  to  the  return,  or  which 
omits  entirely  any  direction  for  its  return,  is  not  void, 
but  merely  irregular.  In  all  cases  the  sheriff  must 
i^eturn  the  execution  as  prescribed  by  law.  {Hutchinson 
nT Brand,  9  N.  Y.  208;  Benedict,  etc.,  Mfg.  Co.  v. 
Thayer,  21  Hun,  614).  In  all  such  cases  the  remedy  is 
to  move  to  set  the  execution  aside.  {People  v.  Seaton, 
25  Hun,  305).  A  motion  for  that  purpose  can  be  made 
only  by  the  judgment-debtor,  and  the  execution  cannot 
be  collaterally  questioned.  {Harrison  v.  Wilkin,  78 
N".  Y.  390).  Where  the  execution  is  not  signed,  but  con- 
tains on  the  back  an  indorsement  of  a  direction  to  levy 
the  proper  amount,  signed  by  the  plaintiff's  attorney,, 
such  direction  is  equivalent  to  a  signing  by  the  attorney,, 
and  the  execution  is  valid  against  every  one  but  the 
judgment-debtor.     {Heilner  v.  Walsh,  47  Super.  269). 

Where  an  execution  is  issued  out  of  a  court,  other 
than  that  in  which  the  judgment  was  rendered,  upon 
filing  a  transcript  of  the  judgment  rendered  in  the  latter 
court,  it  must  also  specify  the  clerk,   with  whom  the 
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transcript  is  filed,  and  the  time  of  filing ;  and  it  must  be 
made  returnable  to  that  clerk.  If  the  judgment  was 
rendered  in  a  justice's  court,  it  must  specify  the  justice's 
name  ;  and  it  must  omit  the  specification,  respecting  the 
tiling  of  the  judgment-roll.     (Co.  Civ.  Proc.  §  1367). 

Where  a  transcript  of  a  judgment  of  a  district  court 
of  the  city  of  New  York  has  been  filed  in  the  ofiice  of 
the  county  clerk  of  that  county,  and  has  thereby  become 
a  judgment  of  the  court  of  common  pleas  for  the  city  and 
county  of  New  York,  an  execution  may  be  issued  upon 
the  judgment  so  docketed,  at  the  option  of  tlie  judgment- 
creditor,  either  by  the  county  clerk,  directed  to  the 
sheriff,  or  by  the  elerk  of  the  district  court,  directed  to 
the  marshal.  In  the  lattter  case  it  must  be  in  the  same 
form  and  executed  in  the  same  manner  as  if  the  judg- 
ment had  not  been  docketed.  Where  a  judgment  of  a 
justice  of  the  peace  has  been  docketed  in  the  office  of 
the  county  clerk  where  it  was  issued,  an  execution 
thereon  can  be  issued  only  by  the  county  clerk.  (Co. 
Civ.  Proc.  §  3017).  An  execution  upon  a  judgment 
of  a  justice's  court  of  the  city  of  Albany,  or  of  the  city 
of  Troy,  which  has  been  docketed  in  the  clerk's  office 
in  the  county  in  which  those  courts  are  situated  respec- 
tively, must  be  issued  in  tlie  same  way  by  the  clerk  of 
the  county.     (Co.  Civ.  Proc.  §  3225). 

An  execution,  issued  upon  a  judgment  for  a  sum  of 
money,  or  directing  the  payment  of  a  sum  of  money, 
must  specify,  in  the  body  thereof,  the  sum  recovered,  or 
directed  to  be  paid,  and  the  sum  actually  due  when  it  is 
issued.  It  may  specify  a  day,  from  which  interest  upon 
the  sum  due  is  to  be  computed;  in  which  case,  the  sheriff 
must  collect  interest  accordingly,  until  the  sum  is  paid. 
If  all  the  parties,  against  whom  the  judgment  is  ren- 
dered, are  not  judgment  debtors,  the  execution  must  show 
who  is  the  judgment  debtor.     (Co.  Civ.  Proc.  §  1368). 

Where  a  judgment  awards  different  sums  of  money,  to 
oi  against  different  parties,  a  separate  execution  may  be 
issued,  to  collect  each  sum  so  awarded;  subject  to  the 
power  of  the  court,  to  control  the  enforcement  of  the 
executions,  upon  motion,  where  the  collection  of  one  ex- 
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edition  will,  wholly  or  partly,  satisfy  another.    (Co.  Civ. 
Proc.  §  1374). 

Sub-division  2. — Requisites  of  an  Execution  against 

Property. 

An  execution  against  property  must,  if  the  judgment- 
roll  is  not  filed  inthe  plerk's  office  of  the  county  to  which 
it  is  issued,  specify  the  time  when  the  judgment  was 
docketed  in  that  county.  It  must,  except  in  a  case  where 
special  provision  is  otherwise  made  by  law,  substantially 
require  the  sheriff  to  satisfy  the  judgment,  out  of  the 
personal  property  of  the  judgment  debtor;  and,  if  suffi- 
cient personal  property  cannot  be  found,  out  of  the  real 
property,  belonging  to  him,  at  the  time  when  the  judg- 
ment was  docketed  in  the  clerk's  office  of  the  county,  or 
at  any  time  thereafter.     (Co.  Civ.  Proc.  §  1369). 

Where  the  execution  is  issued  to  collect  motion  costs, 
or  money  directed  to  be  paid  by  an  order,  it  must  be  in 
the  same  form  as  nearly  as  may  be,  as  an  execution 
against  property,  omitting  the  recitals  and  directions  re- 
lating to  real  property.     (Co.  Civ.  Proc.  §  779). 

Where  a  warrant  of  attachment,  issued  in  the  action, 
has  been  levied  by  the  sheriff,  the  execution  must  sub- 
stantially require  the  sheriff  to  satisfy  the  judgment,  as 
follows: 

1.  Where  the  judgment  debtor  is  a  non-regident,  or  a 
foreign  corporation,  and  the  summons  was  teerved  upon 
him  or  it,  without  the  state,  or  otherwise  than  person- 
ally, pursuant  to  an  order  obtained  for  that  purpose,  as 
prescribed  in  chapter  fifth  of  the  Code,  and  the  judgment 
debtor  has  not  appeared  in  the  action;  out  of  the  per- 
sonal property  attached,  and,  if  that  is  insufficient,  out 
of  the  real  property  attached. 

2.  In  any  other  case,  out  of  the  personal  property 
attached;  and,  if  that  is  insufficient,  out  of  the  other 
personal  property  of  the  judgment  debtor;  if  both  are 
insufficient,  out  of  the  real  property  attached;  and,  if 
that  is  insufficient,  out  of  the  real  property,  belonging 
to  him,  at  the  time  when  the  judgment  was  docketed  in 
the  clerk's  office  of  the  county,  or  at  any  time  thereafter. 
(Co.  Civ.  Proc.  §  1370). 
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An  execution  issued  under  subdivision  two  of  the  sec- 
tion last  cited,  is  void,  if  it  omits  to  direct  the  sheriff  to 
satisfy  the  judgment  out  of  personal  property  not  at- 
tached, as  required  by  that  subdivision.  {Place  v.  Riley, 
98  N.  Y.  1). 

An  execution  against  real,  or  personal  property,  in  the 
hands  of  an  executor,  administrator,  heir,  devisee,  lega- 
tee, tenant  of  real  property,  or  trustee,  must  substanti- 
ally require  the  sheriff  to  satisfy  the  judgment,  out  of 
that  property.     (Co.  Civ.  Proc.  §  1371), 

SuB-Di VISION  3. — Requisites   of  an  Execution 
Against  the  Person. 

An  execution  against  the  person  must  substantially 
require  the  sheriff,  to  arrest  the  judgment-debtor,  and 
commit  him  to.  the  jail  of  the  county,  until  he  pays  the 
judgment,  or  is  discharged  according  to  law.  Except 
where  it  may  be  issued,  without  the  previous  issuing  and 
return  of  an  execution  against  property,  it  must  recite 
the  issuing  and  return  of  such  an  execution,  specifying 
the  county  to  which  it  was  issued.  (Co.  Civ.  Proc.  , 
§  1372). 

It  is  not  necessary  to  recite  in  an  execution  against  the 
person  the  facts  which  entitle  the  party  to  issue  such  an 
execution.  {Hutchinson  v.  Brand,  9  N.  Y.  208).  A 
body  execution  must  follow  the  judgment,  and  be  war- 
ranted by  it.  If  the  judgment  is  against  two,  the  execu- 
tion cannot  ordinarily  issue  against  one  {Farmers^ 
and  Mechs:  BJc.  v.  Crane,  15  Abb.  Pr.  N.  S.  434) ; 
but  where  in  an  action  against  several,  an  order  of  arrest 
has  been  granted  against  one,  a  body  execution  may 
issue  against  that  one  separately.  (  Whitman  v.  James, 
14  Wkly.  Dig.  214).  If  it  is  necessary  before  issuing  an 
execution  against  the  person,  to  have  issued  an  execu- 
tion against  property,  the  body  execution  must  specify 
the  county  to  which  the  execution  against  property  has 
been  issued.  It  is  not  enough  to  recite  that  it  was 
issued  to  the  proper  county.  {People  v.  Beilly,  58 
How.  Pr.  218). 
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Sub-division  4. — Requisites  of  an  Execution  foe 
THE  Deliveey  of  Real  Propeety. 

An  execution  for  the  delivery  of  the  possession  of  real 
property,  or  a  chattel,  must  particularly  describe  the 
property,  and  designate  the  party  to  whom  the  judg- 
ment awards  the  possession  thereof ;  and  it  must  sub- 
stantially require  the  sheriff,  to  deliver  the  possession  of 
the  property,  within  his  county,  to  the  party  entitled 
thereto.  If  a  sum  of  money  is  awarded  by  the  same 
judgment,  it  may  be  collected,  by  virtue  of  the  same 
execution ;  or  a  separate  execution  may  be  issued  for 
the  collection  thereof,  omitting  the  direction  to  deliver 
possession  of  ihe  property.  If  one  execution  is  issued 
for  both  purposes,  it  must  contain,  with  respect  to  the 
money  to  be  collected,  the  same  directions  as  an  execu- 
tion against  property,  or  against  the  person,  as  the  case 
requires.     (Co.  Civ.  Proc.  §  1373). 

The  execution  must  describe  the  real  property  with 
common  certainty,  by  setting  forth  the  name  of  the 
township  or  tract  and  tlie  number  of  the  lot,  if  there  is 
;any,  or  in  some  other  appropriate  manner ;  so  that  from 
the  description,  possession  of  the  property  may  be  de- 
livered.    (Co.  Civ.  Proc.  §  1511). 

Sub-division  5. — Requisites  of  an  Execution 

FOE  DeLIVEKY'   of  A   CHATTEL. 

An  execution  for  the  delivery  of  the  possession  of  a 
■chattel,  and  to  satisfy,  out  of  the  property  of  the  judg- 
ment debtor,  a  sum  of  money  contingently  awarded 
against  him,  must  contain,  in  addition  to  the  other  mat- 
ters prescribed  by  law  the  following  directions: 

1.  Where  the  judgment  is  rendered  in  favor  of  the 
defendant,  in  a  case  specified  in  section  seventeen  hun- 
dred and  twenty-seven  of  the  Code  the  execution  must 
require  the  sheriff  to  deliver  possession  of  the  chattel  to 
the  defendant,  unless  the  plaintiff  before  the  delivery, 
pays  to  him  the  sum  of  money  awarded  to  the  defend- 
ant, with  interest  and  the  sheriff's  fees;  and,  in  case  the 
chattel  cannot  be  found  within  his  county,  then  to  sat- 
isfy that  sum  out  of  the  property  of  the  plaintiff. 

3.  In  any  other  case,  where  the  judgment  awards  a 
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sum  of  money,  if  possession  of  the  chattel  is  not  deliv- 
ered to  the  prevailing  party,  the  execution  must  require 
the  sheriff,  if  the  chattel  cannot  be  found  within  his 
county,  to  satisfy  the  sum  so  awarded,  with  interest  and 
his  fees,  out  of  the  property  of  the  party  against  whom 
the  judgment  is  rendered. 

A  direction  to  satisfy  a  sum  of  money  out  of  property,, 
as  prescribed  in  this  section,  must  be  in  the  form  re- 
quired by  law  for  a  like  direction,  where  an  execution 
against  property  is  issued  upon  a  judgment  for  a  sum  of 
money.     (Co.  Civ.  Proc.  §  1781). 

For  the  purpose  of  taking  possession  of  a  chattel,  by 
virtue  of  such  an  execution,  the  powers  of  the  sheriff 
are  the  same,  as  where  he  is  required  to  replevy  a  chattel. 
(Co.  Civ.  Proc.  §  1732). 

Sec.  3.  To  frhat  county  execution  to  be  issued. 

An  execution  against  property  can  be  issued  only  to 
a  county  in  the  clerk's  oflB.ce  of  which  the  judgment  is 
docketed.  An  execution  against  the  person  may  be  is- 
sued to  any  county.  An  execution  for  the  delivery  of 
the  possession  of  real  property,  must  be  issued  to  the 
county,  where  the  property,  or  a  part  thereof,  is  situated. 
An  execution  for  the  delivery  of  the  possession  of  a 
chattel,  may  be  issued  to  any  county,  where  the  chattel 
is  found;  or  to  the  sheriff  of  the  county  where  the  judg- 
ment-roll is  filed.  Executions,  upon  the  same  judgment, 
may  be  issued  at  the  same  time,  to  two  or  more  different 
counties.     (Co.  Civ.  Proc.  §  1365). 

After  a  levy  has  been  made  on  an  execution,  a  second 
execution  cannot  be  issued  to  the  same  county  until  the 
first  execution  has  been  returned  {Ledyard  v.  Buckley, 
5  Hill,  571);  but  the  issuing  of  a  second  execution  before 
the  first  has  been  returned,  is  a  mere  irregularity.- 
( Wheaton  v.  Borthwick,  15  Wkly.  Dig.  369). 

Sec.  4.  To  vrhova.  directed. 

An  execution  must  be  directed  to  the  sheriff,  unless  he 
is  a  party  or  interested;  in  which  case  it  must  be  directed 
as  prescribed  in  section  one  hiandred  and  seventy-three 
of  the  Code.     But  the  court  may,  in  its  discretion,  order 
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an  execution,  issued  upon  a  judgment  rendered  against 
a  sheriff,  either  alone  or  with  another,  to  be  directed  to 
a  person,  designated  in  the  order,  instead  of  to  the  coro- 
ners, or  a  particular  coroner;  in  which  case  it  must  be  so 
directed.  The  person  so  designated  must  be  of  full  age, 
a  resident  of  the  state,  and  not  a  party  to  the  action,  or 
interested  therein.  Where  the  execution  is  issued  upon 
a  judgment  for  a  sum  of  money,  or  directing  the  pay- 
ment of  a  sum  of  money,  the  order  does  not  take  effect, 
until  the  person  so  designated  executes,  and  files  in  the 
clerk's  office,  a  bond  to  the  people,  with  at  least  two 
sureties,  approved  by  a  judge  of  the  court,  or  a  county 
judge,  in  a  penal  sum  fixed  by  the  order,  not  less  than 
twice  the  sum  to  be  collected  by  virtue  of  the  execution; 
conditioned  for  the  faithful  performance  of  his  duties 
under  the  execution.  A  certified  copy  of  the  order,  and, 
where  it  requires  a  bond  to  be  given,  the  clerk's  certifi- 
cate that  a  bond  has  been  tiled,  as  required  by  the  order, 
must  be  attached  to  the  execution.  The  person  so  desig- 
nated is  deemed  an  officer;  and,  with  respect  to  that  ex- 
ecution, he  is  subject  to  the  obligations  and  liabilities, 
and  has  the  power  and  authority  of  a  coroner,  and  is 
entitled  to  fees  accordingly.     (Co.  Civ.  Proc.  §  1362). 

Where  an  attachment  has  been  issued  in  an  action,  and 
a  levy  made  under  it,  the  execution  should  be  directed 
to  the  sheriff  who  made  the  levy,  although  he  has  gone 
out  of  office.  (Vol.  I,  p.  565,  supra).  The  fact  that  an 
execution  is  imperfectly  directed  does  not  invalidate  it, 
if  enough  is  on  it  to  show  to  what  sheriff  it  was  intended 
to  be  directed.     ( WJiite  v.  Coulter,  59  N.  Y.  629). 

AETTCLE  IV. 

PEOCEEDINGS  UPON  THE  EXECUTION. 

SECTION. 

1.  Keceipt  and  indorsement. 

2.  Instructions  to  the  officer. 

3.  Return. 

4.  Wrongful  use  of  execution. 

5.  Relief  against  executions. 

6.  New  execution. 
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;Sec.  1.  Receipt  and  indorsement. 

The  sheriff,  to  whom  an  execution  is  directed  and  de- 
livered, must,  upon  the  receipt  thereof,  indorse  there- 
lUpon  a  memorandum  of  the  day,  hour,  and  minute,  when 
he  received  it.     (Co.  Civ.  Proc.  §  1363). 

The  sheriff  must  also,  without  compensation,  give  to 
the  person  delivering  the  execution  to  him,  if  required, 
.a  minute  in  writing,  signed  by  the  sheriff,  specifying  the 
names  of  the  parties,  the  general  nature  of  the  execution, 
.and  the  day  and  hour  of  receiving  the  same.  (Co.  Civ. 
Proc.  §  100). 

A  sheriff,  or  other  oiRcer,  to  whom  a  mandate  is 
directed  and  delivered,  must  execute  the  same  according 
to  the  command  thereof,  and  make  return  thereon  of 
his  proceedings,  under  his  hand.  For  a  violation  of  this 
provision  he  is  liable  to  the  party  aggrieved,  for  the 
damages  sustained  by  him  ;  in  addition  to  any  fine,  or 
other  punishment  or  proceeding,  authorized  by  law.  A 
mandate  directed  and  delivered  to  a  sheriff  may  be 
returned,  by  depositing  the  same  in  the  post-office, 
properly  enclosed  in  a  post-paid  wrapper,  addressed  to 
the  clerk,  at  the  place  where  his  office  is  situated ;  unless 
the  officer,  making  the  return  in  the  name  of  the  sheriff, 
resides  in  the  place  where  the  clerk' s  office  is  situated. 
(Co.  Civ.  Proc.  §  102).  The  execution  may  be  delivered 
to  the  sheriff  with  instructions  to  indorse  it  as  received 
at  a  later  date  than  that  of  its  actual  receipt.  ( Walters 
V.  SyJces,  22  Wend.  566). 

Sec.  2.  Instructions  to  officer. 

The  sheriff  is  not  the  agent  of  the  party  in  the  execu- 
tion of  the  process,  and  unless  special  instructions  are 
given  to  him,  the  law  alone  defines  his  authority  and 
his  duties  and  controls  him  in  their  discharge 
{Raney  v.  Weed,  3  Sand.  577).  If,  however,  in  the 
execution  of  the  process,  the  sheriff  departs  from  the  line 
of  duty  imposed  upon  him  by  it,  and  does  some  act  out- 
side of  the  scope  of  the  authority  conferred  by  the  pro- 
cess, by  direction  of  the  party,  he  becomes  to  that  extent 
the  agent  of  the  party,  and  to  that  extent  the  party  is 
liable  as  principal  for   his  acts.      {Orey  v.    Sheridan 
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Mlec.  L.  Co.  19  Abb.  N.  C.  152).  The  attorney  for  the 
plaintiff,  who  delivers  the  execution  to  the  sheriff,  may 
give  such  directions  to  him  as  vi^ill  not  only  excuse  him 
from  his  general  duty,  but  will  bind  him.  The  attorney 
may  make  him^ro  tanto  a  special  agent,  by  restricting 
his  agency  in  any  way  not  amounting  to  an  abuse  of  the 
process,  although  he  cannot  enlarge  the  power  of  the 
sheriff  by  instructions.  {Walters  v.  8ykes,  22  Wend. 
566).  If  the  party  gives  instructions  to  a  deputy,  to 
whom  the  execution  is  issued,  to  depart  from  his  duty, 
the  deputy,  in  obeying  that  instruction,  ceases  to  be  the 
agent  of  the  sheriff  and  becomes  the  agpnt  of  the  parby, 
and  the  sheriff  is  not  liable  for  acts  done  in  pursuance  of 
the  instructions  {MicTdes  v.  Hart,  1  Denio,  548) ;  but  the 
sheriff  does  not  cease  to  be  liable  for  acts  as  to  which  no 
instructions  were  given,  or  in  a  case  Avhere  the  deputy 
does  not  follow  or  undertake  to  follow  the  instructions 
which  are  given  to  him.  {Sheldon  v.  Paine,  10  N".  Y. 
398).  If  the  party  issuing  the  process,  requests  the 
appointment  of  a  particular  person  as  special  deputy  to 
•execute  it,  the  sheriff  is  not  liable  for  the  acts  of  such 
person  ;  and  the  sheriff  cannot  be  compelled  to  return 
process  issued  to  such  special  deputy  ;  but  a  request 
that  the  sheriff  will  select  a  particular  deputy  to  execute 
the  execution  does  not  make  such  person  a  special 
deputy,  so  as  to  relieve  the  sheriff  from  liability  for  his 
acts.  (Vol.  1,  p.  17  supra;  Smith  v.  Smith,  60  N.  Y. 
161).  If  the  deputy,  without  having  received  instruc- 
tions, departs  from  the  line  of  his  duty,  and  the  plaint- 
iff afterwards  ratifies  his  acts,  the  deputy  becomes  the 
agent  of  the  plaintiff  as  to  those  acts,  and  the  sheriff  is  not 
liable  for  them.  {Corning  v.  Southland,  3  Hill,  552). 
Mere  information  or  advice  given  by  the  party  to  the 
deputy  or  sheriff  does  not  have  the  effect  of  relieving  the 
sheriff  from  liability.  To  have  that  effect  the  instructions 
which  are  given  to  him  for  his  action  must  be  so  specific 
as  to  debar  him  from  the  exercise  of  discretion  in  that 
regard.  {Tuttle  v.  CooTi,  15  Wend.  274).  The  plaintiff 
upon  issuing  the  execution,  is  not  bound  to  give  notice 
to  the  sheriff  that  the  defendant  resides  and  has  property 
within  the  county;  and  although  if  he  had  given  such  no- 
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tice,  the  sheriff  would  have  been  enabled  to  collect  the  judg- 
ment, an  omission  to  do  so  is  no  excuse  for  tlie  sheriff's 
negligence  in  not  collecting.  {Tomlinson  v.  Howe,  H.  & 
D.  Supp.  410).  Whereafter  levy  the  defendant  produced 
a  discharge  in  insolvency,  and  the  sheriff  applied  to  the 
plaintiff  for  instructions,  requesting  indemnity  in  case  the 
plaintiff  desired  him  to  proceed,  and  the  plaintiff  declines 
to  answer,  he  cannot  maintain  an  action  against  the 
sheriff  for  return  of  the  process  nulla  bona.  {Orange 
Co.  Bk.  V.  Dubois.  21  Wend.  351). 

Sec.  3.  Return. 

The  execution  must  be  returned  within  sixty  days  after 
its  receipt.  (Co.  Civ.  Proc.  §  1366).  If  the  proceedings 
of  the  sheriff  are  stayed  by  order,  after  his  receipt  of  the 
execution,  the  time  to  make  his  return  is  extended  during 
the  stay  of  proceedings,  and  for  as  many  days  in  addi- 
tion as  the  proceedings  are  stayed.  {Ansonia  B.  &  C 
Co.  V.  Conner,  67  How.  Pr.  157).  The  sheriff  may  retura 
the  execution  within  sixty  days,  if  he  cannot  find  any 
property  after  diligent  effort,  and  he  is  not  liable  for  a 
false  return,  although  it  turns  out  that  ce'rtain  property 
in  dispute  belonged  in  fact  to  the  debtor.  {Cross  v, 
Williams,  12  Wkly.  Dig.  426).  It  is  not  irregular  for 
the  plaintiff  to  consent  to  a  return  of  the  execution  be- 
fore the  expiration  of  sixty  days,  if  there  is  no  property. 
{Forbes  v.  Waller.  25  N.  Y.  430).  If  the  plaintiff  con- 
sents that  the  sheriff  shall  hold  the  execution  after  the  re- 
turn day,  he  waives  hisTight  of  action  against  the  sheriff  for 
a  failure  to  return.  {McKinley  v.  Tuclcer,  6  Lans.  214).. 
Where  the  execution  is  issued  out  of  a  court,  other  than  that 
in  which  the  judgment  is  rendered,  upon  a  transcript,  it 
must  be  returned  to  the  clerk  specified  in  the  execution,  as 
the  one  to  whom  it  is  returnable.  (Co.  Civ.  Proc.  §  1367).. 
In  all  other  cases  the  return  must  be  made  to  the  clerk 
with  whom  the  judgment-roll  is  filed.  (Co.  Civ.  Proc 
§1366).  The  return  should  be  indorsed  upon  the  pro 
cess,  and  both  the  process  and  the  return  should  be  filed 
with  the  clerk.  (Co.  Civ.  Proc.  §  23).  An  omission  ta 
file  tht  return  in  time  does  not  affect  the  rights  of  a  judg- 
ment-creditor.     ( Winebrener  v.    JoJinson,   7  Abb.   Pr. 
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IS".  S.  202).  The  manner  in  which  the  return  may  be 
made  will  be  found  stated  in  Vol  I.,  p.  18,  supra.  The 
return  should  be  according  to  the  facts,  and  if  the  facts 
show  that  the  sheriff  should  not  pay  over  to  the  plaintiff 
the  money  wliich  he  has  collected  on  the  execution,  the 
court  will  not  compel  liim  to  do  so.  {Parker  v.  Bradley, 
46  Super.  244),  Where  the  return  is  made  by  a  deput}-, 
it  is  conclusive  upon  the  sheriff  in  an  action  ujjon  the 
execution.  (Sheldon  v.  Payne,  7  N.  Y.  453).  If  the 
return  is  made  by  the  deputy,  it  must  be  in  the  name  of 
the  sheriff ;  if  the  deputy  makes  the  return  in  his  own 
name  it  is  not  good.  {Simonds  v.  CatUn,  2  Cai.  61). 
Where  the  title  to  goods  which  have  been  levied  upon  is 
disputed,  and  no  indemnity  is  offered  by  the  plaintiff,  if 
the  sheriff  summons  a  jury,  and  makes  a  return  accord- 
ing to  their  findings,  it  will  protect  him  unless  he  is 
guilty  of  bad  faith.  {Bayley  v.  Bates,  8  Jolan.  185).  If 
the  sheriff  makes  an  evasive  return,  so  the  plaintiff  can- 
not proceed  against  him  for  a  failure  to  return,  he  will 
be  required  to  perfect  the  return  according  to  the  facts. 
{Davis  V.  Weyburn,  1  How.  Pr.  153).  The  court  cannot, 
however,  compel  the  sheriff  who  has  made  a  fair  return, 
to  make  an  additional  special  return  showing  what  goods 
he  sold  under  the  execution,  and  at  what  prices,  so  that  the 
plaintiff  may  bring  an  action  against  him.  [Shindler  v. 
Blunt,  1  Sand.  683).  The  manner  in  which  a  return 
may  be  compelled  has  already  been  discussed  in  Vol  I., 
p.  18,  supra.  The  superior  court  of  the  city  of  New 
York  has  power  to  compel  a  return  to  be  made  by  a 
sheriff  of  any  county  upon  an  execution  on  a  judgment 
of  that  court,  which  was  issued  to  such  sheriff.  {Shind- 
ler V.  Blunt,  supra).  The  court  has  power  to  authorize 
the  sheriff  to  amend  his  return  after  the  execution  has 
been  filed  {Hall  v.  Ayer,  19  How.  Pr.  91 ;  9  Abb.  Pr. 
220) ;  and  to  withdraw  the  execution  from  the  files  and 
cancel  a  return  made  by  mistake,  and  make  a  correct 
return.  {Barker  v.  Binniger,  14  N.  Y.  270).  Where 
the  plaintiff  has  been  obliged  to  refund  the  whole 
amount  received  from  a  sale  upon  an  execution,  the 
court  will,  on  motion,  order  the  return  cancelled,  and 
permit   a   new   execution   to  be   issued  for   the  whole 
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amount  of  the  judgment.     {Adams  v.   Smith,  5  Cow^ 
280). 

Sec  4.  Wrongfiil  use  of  executions. 

The  party  who  issues  an  execution  upon  a  judgment 
which  has  been  paid,  or  satisfied,  by  a  discharge  of  the 
defendant  in  bankruptcy,  is  liable  as  a  trespasser  for 
any  interference  with  the  goods  of  the  defendant,  by 
virtue  of  the  process.  {Ruckman  v.  Cowell,  1  N.  Y. 
505).  The  same  rule  applies  in  every  case  where  the 
execution  is  void  ;  but  if  the  judgment  on  which  the 
execution  is  issued  is  simply  erroneous,  and  is  reversed 
after  execution  issued,  the  party  who  issues  the  execu- 
tion is  not  liable  for  any  act  done  under  it.  {Kis- 
socTc  V.  Grant,  34  Barb.  144 ;  Hall  v.  Munger,  5  Lans. 
100).  The  party  who  directs  a  wrongf  al  levy  {Alvord  v. 
Haynes,  13  Hun,  26),  or  who  indemnifies  against  such  a 
levy  {Davis  v.  Newlcirlc,  5  Denio,  92),  is  liable  as  a  tres- 
passer for  it.  The  plaintiff  in  the  execution  is  not  liable 
for  an  act  which  was  done  by  direction  of  the  attorney, 
and  of  which  he  had  no  knowledge.  {Averill  v.  Wil- 
liams, 4  Denio,  295).  The  mere  issuing  of  an  execution, 
without  any  direction  as  to  how  it  is  to  be  enforced, 
or  as  to  what  property  shall  be  taken,  implies  only 
an  authority  to  do  a  lawful  act  pursuant  to  its 
command,  and  the  knowledge  of  the  attorney  in 
the  execution  as  to  where  the  money  came  from  which 
he  received  from  the  sheriff,  there  being  no  proof  of 
like  knowledge  by  the  plaintiffs  in  the  execution,  when 
they  received  the  mouey  from  him,  would  be  no  ratifica- 
tion even  as  to  them  of  any  prior  illegal  act  of  the  sheriff. 
{Bowe  V.  WilJcins,  105  N.  Y.  322).  Process  apparently 
regular  on  its  face  is  a  complete  protection  to  the  officer 
for  any  acts  done  in  obedience  to  it.  {Troy  &  L.  H.  R. 
Co.  V.  Kane,  72  N".  Y.  614).  Such  process  is  protection, 
although  it  is  void,  if  it  is  apparently  valid  upon  its- 
face,  but  the  sheriff  can  only  use  such  process  to  defend 
himself  for  acts  which  he  has  done  by  virtue  of  it;  he 
cannot  use  it  to  enable  him  to  assert  any  right  under  it. 
{Clearwater  \.  Brill,  63  N.  Y.  627).  It  is  the  duty  of  the 
sheriff  to  levy  upon  property  which  he  finds  in  the  pos- 
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session  of  the  judgment  debtor,  and  he  is  not  liable  as  a 
trespasser,  akhough  he  levies  upon  exempt  property  un- 
less after  a  claim  of  exemption  is  made,  he  continues  to- 
assert  his  rights  over  the  property.  {Turner  v.  Bortli- 
wick,  20  Hun,  119;  Twinam  v.  Swart,  4  Lans.  263).  But 
if  the  sheriff  knows  the  fact  that  tlie  property  is  exempt- 
when  he  makes  the  levy,  or  he  insists  upon  retaining  tlie 
pi'operty  after  he  is  informed  that  the  defendant  claims 
his  exemption,  he  becomes  a  trespasser,  {Frost  v.  Mott, 
34  ]Sr.  Y.  253). 

Sec.  5.  Relief  against  executions. 

The  court  will  set  aside  an  execution  on  motion,  for- 
irregularity;  as  where  there  is  a  substantial  variance  be- 
tween the  execution  and  the  record  {Oakley  v.  Becker,. 
2  Cow.  454);  or  where  the  execution  was  issued  for  more 
than  the  judgment  {Peck  v.  Tiffany,  2  N.  Y.  451);  or 
where  the  execution  is  issued  after  verdict  and  before  the 
entry  of  judgment  {Bowman  v.  Tollman^  3  Robt.  683) ;■ 
or  before  the  judgment  roll  is  actually  filed  {Marmn  v. 
Herrick,  5  Wend.  109);  or  where  it  was  issued  pending  an 
appeal,  with  a  stay  of  proceedings  {Davies  v.  Skzdmore,. 
5  Hill,  501);  or  where  a  second  execution  was  issued 
without  leave  of  the  court  before  the  first  execution  was 
Tetnrned  {Ledyard  V.  Buckle,  5  Hill,  571);  or  where  an 
execution  was  issued  in  violation  of  an  agreement  not  to 
issue  {Merritt  v.  Baker,  11  How.  Pr.  456);  or  where  it 
was  issued  after  live  years,  without  leave  of  the  court 
{Bk.  of  Genesee  v.  Spencer,  18  N.  Y.  150).  If  the  judg- 
ment has  been  vacated  for  irregularity,  the  execution 
falls  with  it.  {Spdulding  v.  Lyon,  2  Abb.  JST.  C.  203). 
If  after  money  has  been  collected  upon  the  execution, 
the  judgment  is  vacated,  the  money  may  be  recovered 
back  by  action,  or  the  court  will  direct  restitution  to  be 
made  of  it.  {Kidd  v.  Curry,  29  Hun,  215).  An  execu- 
tion will  not  be  set  aside  for  an  informality  of  the  ver- 
dict arising  from  a  mere  clerical  error.  ( Vpdegroff  v. 
Judges  of  Niagara  O.  P.  3  Cow.  31).  Where  the  exe- 
cution is  only  a  technical  irregularity  and  not  void,  it 
can  be  set  aside  only  on  motion,  and  not  in  a  collateral, 
proceeding  ( Wriglit  v.  Nostrand,  94  N.  Y.  31);  and  a- 
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motion  for  that  purpose  can  be  made  only  by  the  defend- 
ant in  the  execution,  and  not  by  a  stranger  to  the  action 
{SmitJi  V.  McGowan,  3  Barb.  404);  nor  by  a  junior  judg- 
ment creditor  (A JeZs  v.  Westervelt,  15  Abb.  Pr.  230);  nor 
by  a  mortgagee.  {Frink  v.  Morrison,  13  Abb.  Pr.  80). 
The  court  will  not  enjoin  the  sheriff  and  the  judgment 
creditor  from  proceeding  upon  an  execution  issued  ,upou 
a  judgment  obtained  in  another  court,  issued  because  the 
relief  at  law  could  not  be  quickly  obtained.  {Chittenden 
V.  Davidson,  52  Super.  421).  The  remedy  is  by  mo- 
tion to  the  court  from  which  execution  issued,  or  by  an 
action  for  the  trespass.  If  the  execution  is  irregular  it 
will  be  set  aside  although  no  levy  has  been  made  under 
it  and  nothing  collected  upon  it.  {Davies  v.  Blddmore, 
5  Hill,  601).  A  motion  to  set  aside  the  execution  must 
be  made  on  notice  to  the  plaintiff;  it  must  be  made  with- 
out unnecessary  delay.  {Bowman  v.  Tallman,  8  Robt. 
633).  As  to  the  requirements  of  the  notice  of  motion 
for  irregularity,  see  Vol.  I,  p.  202.  The  remedies  for  ir- 
regularities are  set  out  at  Vol.  I,  p.  650.  Although  the 
execution  may  be  irregular,  the  court  may  allow  an 
amendment,  and  this  amendment  may  be  allowed  in 
a  proper  case  upon  the  motion  to  set  it  aside  for  ir- 
regularity. (  Aielsv.  Westervelt,  15  Abb.  Pr.  230).  An  ex- 
ecution will  not  be  set  aside  merely  because  it  is  irregularly 
issued  after  five  years,  if  the  facts  which  appear  upon 
the  motion  are  such  as  would  entitle  the  party  to  leave, 
to  issue  the  execution  upon  a  motion  made  for  that  pur- 
pose. {Frean  v.  Garrett,  24  Hun,  161).  If  the  execu- 
tion is  merely  irregular  and  not  void,  rights  acqiiired 
under  it  are  not  affected  by  the  irregularity,  but  if  it  is 
void,  no  title  can  be  acquired  by  the  purchaser  by  a  sale 
under  it.  {Place  v.  Riley,  98  N.  Y.  1).  The  court  has 
power  to  stay  the  proceedings  upon  the  execution  when- 
ever justice  requires,  and  especially  when  the  execution 
might  be  made  the  instrument  of  fraud.  This  may  be 
done  although  the  execution  is  regular.  Such  a  stay 
upon  the  execution  may  be  ordered  where  the  defendant 
has  been  discharged  from  his  debts  by  proceedings  in 
bankruptcy,  and  had  no  opportunity  to  plead  his  dis- 
charge as  a  defense  to  the  action.     But  if  he  had  an 
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opportunity  to  plead  his  discharge,  or  has  been  guilty 
of  laches  iu  making  the  motion,  the  motion  will  not  be 
granted.  {Monroe  v.  Upton,  50  N.  Y.  593).  It  is  proper 
to  stay  the  execution  upon  a  judgment  which  has  been 
satisfied  in  fact,  although  not  of  record  (2  T.  &  C.  755) ; 
or  where  it  is  sought  to  enforce  an  execution  against  real 
estate  which  had  been  sold  by  the  judgment-debtor 
under  such  circumstances  as  to  make  it  inequitable  to 
enforce  it  against  the  owner.  {Davis  v.  Tiffany,  1  Hill, 
642).  Where  the  defendant  in  the  execution  has  unin- 
cumbered property  out  of  which  the  amount  of  the 
execution  can  be  made,  the  plaintiff  will  be  enjoined 
from  enforcing  the  execution  against  other  property, 
upon  which  third  parties  have  incumbrances.  (  Welch  v. 
TlttsioortJi,  22  How.  Pr,  474).  A  stranger  to  the  action 
who  has  property  levied  upon  by  the  sheriff  under  the 
execution,  may  move  for  a  stay,  where  it  is  necessary  for 
his  own  protection.  {Davis  v.  Tiffany,  1  Hill,  642). 
Where  justice  requires  it,  the  court  will  stay  proceed- 
ings upon  the  execution  to  enable  a  creditor  to  bring  a 
creditor's  action  against  the  creditor  and  offset  the 
judgments.  {Knox  v.  Hexter,  42  SujDer.  496).  If  the 
facts  are  clear,  the  court  will  grant  the  stay  upon 
motion ;  but  if  there  is  any  question  as  to  the 
facts,  the  proper  course  would  be  to  stay  the  proceed- 
ings upon  the  execution  only  until  the  facts  can  be  es- 
tablished by  a  suit  {Lansing  v.  Orcott,  16  John.  4);  or 
the  court  may  frame  issues  for  a  jury. 

Sec.  6.  New  execution. 

A  new  execution  may  be  issued  of  course,  at  any  time 
within  twenty  years,  if  an  execution  has  already  been 
issued  within  five  years  and  returned  unsatisfied.  (Co. 
Civ.  Proc.  §  1377;  Duryee  v.  Botsford,  24  Hun,  317). 
In  the  case  of  Field  v.  Paulding  (1  Hilt.  187)  it  is  sug- 
gested that  if  the  first  execution  is  void  the  second  exe- 
cution cannot  issue  upon  the  judgment  after  five  years, 
without  leave  of  the  court.  Until  an  execution  previ- 
ously issued  has  been  returned  or  withdrawn,  no  subse- 
quent execution  can  be  issued  to  the  same  county  with- 
103 
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out  leave  of  the  court.  [Borland  v.  Borland,  5  Cow, 
417;  Oumpston  v.  Meld,  3  Wend.  382).  Such,  leave 
will  not  be  granted  unless  it  aj)pears  that  it  is  necessary 
to  do  so  to  preserve  the  rights  of  the  plaintiff.  {Led- 
yard  v.  Buckle,  5  Hill,  671).  Where  such  a  necessity  is 
shown  the  court  may  allow  more  than  one  new  execution 
to  issue.  {Van  Rensselaer  v.  Wltbeck,  2  Lans.  498).. 
Where  a  purchaser  of  real  property  sold  on  execution, 
has  been  evicted  from  the  possession  of  the  real  prop- 
erty because  of  any  irregularity  in  the  proceedings  con- 
cerning the  sale,  or  in  consequence  of  the  judgment  upon 
which  the  execution  was  had,  having  vacated  or  reversed 
or  set  aside  for  irregularity  or  error  in  fact,  and  has 
recovered  the  purchase  money  from  the  plaintiff  in  the 
execution,  the  plaintiff  may  have  a  further  execution 
upon  the  judgment.  (Co.  Civ.  Proc.  §§  1479,  1480).  Where 
the  plaintiff  is  compelled  by  a  judgment  rendered  against 
him  to  refund  to  a  third  person  a  portion  of  the  property 
sold  under  the  execution,  he  may  issue  another  execu- 
tion for  the  amount  so  refunded  without  leave.  {Rich- 
ardson V.  McBougall,  19  Wend.  80).  If  the  xjlaintiffi  has 
issued  an  execution  directing  the  levying  of  an  amount 
less  than  the  judgment,  he  cannot  issue,  as  of  course,  a 
new  execution  for  the  remainder  due  upon  it  {People  v. 
Onondaga  C.  P.,  3' Wend.  331);  but  where  the  first  exe- 
cution was  issued  for  too  small  an  amount  by  mistake, 
the  court  will  grant  leave,  upon  motion,  to  issue  another 
execution  for  the  remainder.  {People  v.  Chaiauque  C. 
P.  1  Wend.  73).  A  judgment  creditor  having  commenced 
a  creditor's  action  and  obtained  an  assignment  of  the 
property  of  the  judgment  debtor  to  a  receiver,  cannot 
issue  new  execution  upon  the  personal  property  covered 
by  such  receivership.  {Gouverneur  v.  Warner,  2  Sand. 
624).  If  a  judgment  debtor  escapes  after  having  been 
taken  by  virtue  of  an  execution  against  the  person,  a  new 
execution,  either  against  the  person  or  against  his  prop- 
erty may  be  issued,  as  if  the  execution  by  virtue  of 
which  he  was  taken,  had  been  returned  without  his  being 
taken.  (Co.  Civ.  Proc.  §  1492).  Where  a  judgment 
debtor  who  has  been  taken  by  virtue  of  an  execution 
against  his  person  dies  while  in  custody,  a  new  execution 
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against  his  property  may  be  issued  as  if  the  execution 
by  virtue  of  which  he  was  taken  had  been  returned  with- 
out his  having  been  taken.  (Co.  Civ.  Proc.  §  1493).  A 
new  execution  should  recite  the  former  execution,  and 
the  proceedings  had  under  it.  (2  Tillinghast  &  Sherman 
Pr.  758). 

Sec.  7.  Disabilities  of  the  sheriff. 

The  sheriff,  to  whom  an  execution  is  directed,  or  the 
under-sheriff  or  deputy-sheriff,  holding  an  execution,  and 
conducting  a  sale  of  property  by  virtue  thereof,  shall 
not,  directly  or  indirectly,  purchase  any  of  the  property 
at  the  sale.  A  purchase  made  by  him,  or  to  his  use,  is 
void.     (Co.  Civ.  Proc.  §  1387). 

Where  the  sheriff,  to  whom  an  execution  is  delivered, 
dies,  is  removed  from  office,  or  becomes  otherwise  dis- 
qualified to  act,  before  the  execution  is  returned,  his 
under-sheriff  must  proceed  upon  the  execution,  as  the 
sheriff  might  have  done.  If  there  is  no  under-sheriff, 
the  court,  from  which  the  execution  issued,  may  desig- 
nate a  person  to  proceed  thereupon;  who  may  comi^lete 
the  same,  as  an  under-sheriff  might  have  done.  The 
person  so  designated  must  give  such  .security  as  the  court 
directs.  He  is  deemed  an  officer;  and  is  subject  to  the 
same  obligations  and  liabilities,  and  has  the  same  power 
and  authority,  in  relation  to  the  object  of  his  appoint- 
ment, as  a  sheriff,  and  is  entitled  to  fees  accordingly. 
But  this  section  does  not  apply,  in  a  case  where  special 
provision  is  otherwise  made  by  law,  for  the  enforcement 
of  an  execution,  after  the  death,  removal  from  office,  or 
other  disqualification,  of  the  sheriff,  or  under-sheriff. 
(Co.  Civ.  Proc.  §  1388). 
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ARTICLE  V. 

LEVY  AND  SALE  OF  PEKSONAL   PEOPEIJ[S®  ON  EXECUTION. 

SBCTION. 

1.  When  lien  atlaches  on  personal  property. 
3.   What  property  exempt  from  execution. 

3.  What  may  be  levied  on. 

4.  Levy. 

5.  Dormant  execution. 

6.  Priority  among  executions. 

7.  Sale. 

8.  Application  of  the  proceeds. 

Sec.  1.  Wlien  lien  attaches  on  personal  property. 

The  goods  and  chattels  of  a  judgment  debtor,  not  ex- 
empt by  express  provision  oi  law,  from  levy  and  sale  by 
virtue  of  an  execution,  and  his  other  personal  property, 
which  is  expressly  declared  by  law,  to  be  subject  to  levy 
by  virtue  of  an  execution,  are,  when  situated  within  the 
jurisdiction  of  the  officer,  to  whom  an  execution  against 
property  is  delivered,  bound  by  the  execution,  from  the 
time  of  the  delivery  thereof  to  the  proper  officer,  to  be 
executed;  but  not  before.     (Co.  Civ.  Proc.  §  1405). 

Before  a  lien  can  be  obtained  under  the  provisions  of 
this  section  there  must  be  an  actual  judgment  upon  which 
the  execution  is  issued.  {Hathaway  v.  Howell,  6  T.  & 
C.  453).  The  execution  must  have  been  delivered  to 
the  sheriff  to  execute;  it  is  not  sufficient  that  it  is  merely 
1  placed  fu  his  hands  with  instructions  to  do  nothing  with 
lit  until  further  orders.  {Smith  v.  Erwin,  11  N.  Y.  466). 
The  delivery  to  the  sheriff  must  be  followed  by  a  levy 
during  the  life-time  of  the  execution.  If  such  levy  is 
not  made  the  execution  becomes  dormant.  {WalJcer  v. 
Henry,  85  N.  Y.  130).  If  a  levy  is  actually  made  dur- 
ing the  life-time  of  the  execution,  it  relates  back  to  the 
delivery  to  the  sheriff,  and  it  takes  precedence  of  a  chat- 
tel mortgage  filed  after  the  delivery  of  the  execution  to 
the  sheriff,  and  before  the  actual  levy  {Hale  v.  Sweety 
40  N.  Y.  97);  and  of  the  subsequent  general  assignment 
{Pine  V.  Rickert,  21  Barb.  469);  and  of  bankrupt  pro- 
ceedings in  which  the  petition  was  filed  after  the  execu- 
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tion  had  been  delivered  to  the  sheriff.  {MacDonald  v. 
Moore,  1  Abb.  N.  C.  63).  If  the  general  assignee  is  in 
possession  of  the  property  under  the  assignment,  the 
execution  is  not  a  lien  against  that  property.  ( Wheeler 
V.  Lawson,  103  IST.  Y.  40). 

The  title  to  personal  property,  acquired  before  the 
actual  levy  of  an  execution,  by  a  purchaser  in  good 
faith,  and  without  notice  that  the  execution  has  been 
issued,  is  not  affected  by  an  execution  delivered,  before 
the  purchase  was  made,  to  an  officer,  to  be  executed. 
(Co.  Civ.  Proc.  §  1409). 

A  purchaser  in  good  faith,  after  notice,  within  the 
provisions  of  the  section  last  cited,  is  one  who  has  parted 
with  a  fresh  consideration;  and  a  creditor  who  takes 
security  for  an  antecedent  indebtedness  without  surren- 
dering anything,  is  not  within  the  execution  (Osborn  v. 
Alexander,  40  Hun,  323);  nor  is  one  who  has  taken  the 
title  to  goods  in  payment  of  an  antecedent  indebtedness 
without  parting  with  a  fresh  consideration,  a  purchaser 
in  good  faith  under  this  section.  {Chapman  v,  O  Brien, 
34  Super.  524). 

Sec.  2.  What  property  exempt  from  execution. 

The  following  personal  property,  when  owned  by  a 
householder,  is  exempt  from  levy  and  sale  by  virtue  of 
an  execution,  and  each  moveable  article  thereof  con- 
tinues to  be  so  exempt,  while  the  family,  or  any  of  them, 
are  removing  from  one  residence  to  another: 

1.  All  spinning  wheels,  weaving  looms,  and  stoves,  put 
up,  or  kept  for  use,  in  a  dwelling-house;  and  one  sewing 
machine,  with  its  appurtenances. 

2.  The  family  bible,  family  pictures,  and  school-books, 
used  by  or  in  the  family;  and  other  books,  not  exceeding 
in  value  fifty  dollars,  kept  and  used  as  part  of  the  family 
library. 

3.  A  seat  or  pew,  occupied  by  the  judgment  debtor,  or 
the  family,  in  a  place  of  public  worship. 

4.  Ten  sheep,  with  their  fleeces,  and  the  yarn  or  cloth 
manufactured  therefrom;  one  cow;  two  swine;  the  neces- 
sary food  for  those  animals;  all  necessary  meat,  fish, 
flour,  and  vegetables,  actually  provided  for  family  use, 
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and  necessary  fuel,  oil,  and.  candles,  for  tlie  use  of  the 
family  for  sixty  days. 

5.  All  wearing  apparel,  beds,  bedsteads,  and  bedding, 
necessary  for  the  judgment  debtor  and  the  family;  all 
necessary  cooking  utensils;  one  table;  six  chairs;  six 
knives;  six  forks;  six  spoons;  six  plates;  six  tea  cups; 
six  saucers;  one  sugar  dish;  one  milk  pot;  one  tea  pot; 
one  crane  and  its  appendages;  one  pair  of  andirons;  one 
coal-scuttle;  one  shovel;  one  pair  of  tongs;  one  lamp; 
and  one  candlestick. 

6.  The  tools  and  implements  of  a  mechanic,  necessary 
to  the  carrying  on  of  his  trade,  not  exceeding  in  value 
twenty-five  dollars.     (Code  Civ.  Proc.  §  1390). 

In  addition  to  the  exemjption,  allowed  by  the  last  sec- 
tion, necessary  household  furniture,  working  tools  and 
team,  professional  instruments,  furniture  and  library, 
not  exceeding  in  value  two  hundred  and  fifty  dollars,  to- 
gether with  the  necessary  food  for  the  team,  for  ninety 
days,  are  exempt  from  levy  and  sale  by  virtue  of  an  ex- 
ecution, when  owned  by  a  person,  being  a  householder, 
or  having  a  family  for  which  he  provides,  except  where 
the  execution  is  issued  upon  a  judgment,  recovered 
wholly  upon  one  or  more  demands,  either  for  work  per- 
formed in  the  family  as  a  domestic,  or  for  the  purchase- 
money  of  one  or  more  articleS)*^xcepSas  prescribed  in 
this  or  the  last  section.    (Co.  Civ.  Proc.  §  1391). 

The  word  ' '  except ' '  in  the  latter  part  of  section  thir- 
teen hundred  and  ninety-one  is  a  mistake  for  "exempt." 
(Throop's  note  to  §  1391).  A  householder  within  these 
sections  means  the  head  master,  or  person  who  has 
charge  of  or  who  provides  for  a  family,  and  one  having 
and  providing  for  a  household,  is  a  householder,  and 
he  does  not  lose  that  character  although  he  ceases  to 
keep  house,  and  stores  his  property  with  intent  to  resume 
housekeeping  subsequently.  {Bowne  v.  Witt,  19  Wend. 
475 ;  Oriffin  v.  Sutherland,  14  Barb.  456).  Any  one 
who  has  children  whom  he  maintains,  is  a  householder 
within  the  meaning  of  this  section,  although  they  are 
temporarily  absent  to  be  educated.  {Robinson^ s  Case, 
3  Abb.  Pr.  466).  One  who  lives  in  a  hired  house  is  a 
householder    within    these   sections.      {Hutchinson    v. 
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'Gliamberlain,    11   JST.    Y.    L.    Obs.    248).       The    word 
"householder"   and  the  words   "having  a  family  for 
which  he  provides ' '  as  -used  in  section  thirteen  hundred 
and  ninety-one,  are  not  identical  in  meaning,  but  each 
is  intended  to  designate  persons  that  might  not  be  within 
the   other.     (Hutcliinson  v.    Ohamherlain,    supra).     A 
debtor  is  not  a  householder  although  he  has  a  house 
in  which  he  lives,  unless  he  has  a  family  dependent  upon 
him  for  which  he  provides.     {Chamberlain  v.   Darrow, 
46  Hun,   48).     The  professional  books  necessary  for  the 
use  of  a  professional  man  who  supports  a  family  are 
exempt  as  a  part  of  his  family  library.      {Robinson^  s  Case, 
3  Abb.  Pr.  456).     Fleece  or  yarn  are  exempt,  although 
they  are  in   the  hands  of  a  householder,  who  did  not 
own    the    sheep    from    which    the    fleece     was    taken. 
{BracJceit  v.   WatJcins,  31   Wend.    68).     The  provision 
exempting   necessary  food  for  the  animals,    which  are 
exempt  by  sub-division  four  of  section  thirteen  hundred 
and  ninety,   is   to  be  construed  with  reference  to   the 
season  at  which  the  exemption  is  claimed,  and  if  made 
in  the  fall  enough  fodder  is  exempt  to  last  through  the 
winter.     {Farrell  v.  Higley,  H.  &  D.  Supp.  87).     The  veg- 
etables exempt  under  the  same  sub-division  are  not  only 
those  which  are  actually  stored  for  family  use,  but  which 
are  in  any  stage  of  preparation  for  that  purpose;  as 
potatoes  which  have  been  planted  and  not  yet  dug. 
{Carpenter  v.  Herrington,  25  Wend.  370).    Wheat  whicli 
has  been  provided  for  family  use  is  not  exempt  as  flour 
under  section  thirteen  hundred  and  ninety.     {Salsbury 
V.  Parsons,  36  Hun,  12).     The  words  "sufficient  for  the 
use  of  the  family  for  sixty  days,"  apply  only   to  the 
fuel,  oil  and  candles,  and  not  to  the  articles  mentioned 
in  the  other  subdivision.     {Farley  v.  Higley,  supra). 
Wearing  apparel  is  exempt  only  when  it  is  necessary  for 
the  debtor  or  his  family  lor  whom  he  provides.     Articles 
of  that  nature  used  by  one  living  in  the  family  of  the 
debtor,  who  provides  them  for  himself  are  not  exempt. 
{Bowne  v.  Witt,  19  Wend.  475).     The  household  furni- 
ture which  is  exempt  by  the  statute  is  such  as  the  debtor 
is  accustomed  to  use,  and  is  reasonable  and  proper  for 
him  and  his  family  in  his  station  in  life.     {Dickerson  v. 
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Van  Fine,  1  Sand.  724).  A  boat  usea  oy  a  man  who  is 
a  fisherman,  with  the  necessary  nets  and  appurtenances 
for  catching  fish,  although  two  men  are  required  to  man- 
age it,  is  exempt  as  a  working  tool.  {Sammi's  v.  Smith, 
1  T.  &  C.  444).  Surgical  instruments  are  the  working 
tools  of  a  surgeon  and  they  are  exempt  under  this  sec- 
tion. {HoMnson^s  Case,  3  Abb.  Pr.  466).  A  watch, 
which  is  usually  an  article  of  convenience  is  not  exempts 
{Deposit  Nat.  Bk.  v.  Wickliam,  44  How.  Pr.  421);  but 
if  it  is  necessary  to  enable  the  judgment  debtor  to  trans- 
act his  business  and  he  has  no  other  time  piece,  it  may 
be  exempt.  (Bitting  v.  Yandenburgh,  17  How  Pr.  80). 
A  threshing  machine  is  not  a  working  tool  and  is  not 
exempt  under  this  section.  {Ford  v.  Johnson,  34  Barb. 
864).  The  construction  of  the  term  "working  tools" 
which  are  exempt  under  section  thirteen  hundred  an:I 
ninety-one,  is  ordinarily  a  tool  used  for  manual  labor, 
(18  Alb.  Law  J.  384).  In  determining  whether  a  team  is 
exempt  under  this  section,  it  is  not  material  whether 
the  debtor  has  other  exempt  property.  {Smith  v.  Slade, 
57  Barb.  637).  The  term  "team"  is  not  limited  to  a 
team  used  by  a  teamster,  or  a  laborer ;  it  includes 
a  horse  and  wagon  used  by  any  man,  whether  teamster 
or  professional  man,  for  the  usual  and  convenient  trans- 
action of  his  business.  ( Wheeler  v.  Oropsey,  5  How. 
Pr.  288;  Van  Bur  en  v.  Loper,  29  Barb.  388).  The  term 
includes  one  or  more  horses  with  the  harness  and  vehicle 
to  which  they  are  ordinarily  attached  for  use.  {Wilcox 
V.  Hawley,  31  N.  Y.  648;  Bains  v.  Prosser,  32  Barb. 
290,  Knapp  v.  O'Neill,  46  Hun,  317).  Whatever  number 
of  horses  may  compose  the  team,  if  it  is  such  as  is  ordi- 
narily used  in  that  business,  and  does  not  exceed  in 
value  the  limit  of  the  statute,  it  is  exempt.  (  Wilcox  v, 
Hawley,  supra).  If  the  value  of  the  team  which  is- 
claimed  is  over  the  limit  of  the  statute,  the  debtor  may 
elect  to  have  one  horse  out  of  the  team  exempt.  {Fin- 
nin  V.  Malloy,  33  Super.  382).  The  burden  of  proof  of 
all  the  facts  necessary  to  defend  the  right  to  exemption 
is  on  the  party  claiming  it.  {Knapp  v.  O'Neill,  46  Hun, 
317).  If  the  property  is  absolutely  exempt  from  execu- 
tion, or  if  the  sheriff  knows  that  it  is  exempt,  it  is  not 
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necessary  for  the  judgment  debtor  to  claim  b.is  exemp- 
tion to  entitle  Mm  to  it,  and  the  officer  is  a  trespasser  if 
he  levies  upon  it  {Frosty.  Mott,  34  JN.  Y.  253);  but  in 
every  other  case  the  Judgment  debtor  must  claim  the 
exemption  and  must  notify  the  ofhcer  of  his  claim,  or  the 
officer  is  not  a  trespasser  if. he  sells  the  property.  {Rus- 
sell V.  Dean,  30  Hun,  242,  Tminam  v.  Swart,  4  Lans. 
263).  A  householder  is  not  estopped  to  claim  his  exemp- 
tion, by  an  executory  agreement  that  lie  will  not  insist 
upon  it.  {Wilder  v.  Stewart,  21  Wkly.  Dig.  93).  The 
property  mentioned  in  section  thirteen  hundred  and 
ninety- one  may  betaken  upon  execution  for  the  purchase 
price  of  any  jjroperty  which  is  exempt  by  that  section 
or  the  previous  section.  {Snyder  v.  Davis,  1  Hun,  350).. 
The  proviso  applies  only  to  a  judgment  for  the  purchase 
price  of  the  exempt  article,  and  if  the  Jndgment  is  taken 
for  a  debt  which  includes  the  purchase  price  of  the 
exempt  article  and  other  things,  the  debtor  is  entitled  to 
the  exemption.  {Hic/cox  v.  -Fay,  36  Barb.  9).  Where  a 
judgment  debtor  has  fraudulently  transferred  portions  of 
his  personal  property  in  bad  faith  and  to  prevent  its 
being  taken  upon  execution,  and  has  thus  reduced  his 
tangible  property  to  a  less  amount  than  that  which  is 
exempt  by  statute,  he  cannot  claim  that  the  property 
left  in  his  hands  is  exempt.  {Bishop  v.  Johnson,  15  N. 
Y.  S.  Rep.  579).  Where  the  judgment  debtor  is  a 
woman,  she  is  entitled  to  the  same  exemptions,  from  levy 
and  sale  by  virtue  of  an  execution,  subject  to  the  same 
exceptions,  as  prescribed  in  sections  thirteen  hundred, 
and  ninety,  and  thirteen  hundred  and  ninety-one  in  the- 
case  of  the  householder.     (Co.  Civ.  Proc.  §  1392). 

Sub-division  2. — Militaky  Pay,  Pensions,  &o. 

The  pay  and  bounty  of  a  non-commissioned  officer,, 
musician,  or  private,  in  the  military  or  naval  service  of 
the  United  States ;  a  land  warrant,  pension,  or  other 
reward,  heretofore  or  hereafter  granted  by  the  United 
States,  or  by  a  State,  for  military  or  naval  services ;  a 
sword,  horse,  medal,  emblem,  or  device  of  any  kind, 
presented,  as  a  testimonial,  for  services  rendered  in  the- 
104 
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military  or  naval  service  of  the  United  States  ;  and  tlie 
uniform,  arms,  and  equipments,  which  were  used  by  a 
person  in  that  service,  are  also  exempt  from  levy  and 
sale,  by  virtue  of  an  execution,  and  from  seizure  for 
non-payment  of  taxes,  or  in  any  other  legal  proceeding. 
(Co.  Civ.  Proc.  §  1393). 

The  pension  is  exempt  from  execution  while  in  course 
of  transmission,  by  virtue  of  the  statutes  of  the  United 
States.  (U.  S.  Rev.  St.  §  4747).  After  it  is  received  by 
the  pensioner  it  is  exempt,  although  he  has  converted  it 
into  bank  hills  {WildricJc  y.  DeVinney,  18  Wkly  Dig. 
B55);  or  although  he  has  deposited  it  in  a  savings  bank 
where  it  draws  interest  {StocJcwell  v.  Nat.  Bk.  of  Malone, 
36  Hun,  583);  or  although  it  is  in  deposit  in  bank  and 
subject  to  his  check  {Burgett  v.  Fancher,  35  Hun,  647). 
If  the  money  which  is  exempt  has  been  used  to  buy 
property  which  is  not  exempt  from  execution,  such 
property  is  subject  to  levy  upon  execution.  ( Wygant 
V.  SmitTi,  2  Lans.  185).  The  uniforms,  arms  and  equip- 
ments of  every  member  of  the  national  guard  are  exempt 
from  execution,  and  the  horse  of  every  mounted  officer 
and  every  member  of  a  troop  of  cavalry  or  battery  of 
artillery,  necessary  for  his  use  as  such,  is  also  exempt. 
(1  R.  S.  7  Ed.  787,  §  256). 

StJB-DivisioN  3.  Right  of  AcTioisr  roE  taking  Exempt 

Property. 

A  right  of  action  to  recover  damages,  or  damages 
awarded  by  a  judgment,  for  taking  or  injuring  personal 
property,  exempt  by  law  from  levy  and  sale,  by  virtue 
oS  an  execution,  are  exempt,  for  one  year  after  the  col- 
lection thereof,  from  levy  and  sale,  by  virtue  of  an  exe- 
cution, and  from  seizure  in  any  other  legal  proceeding. 
(Co.  Civ.  Proc.  §1394). 

Sub-division  4.  Burial  Grounds. 

Land  set  apart  as  a  family  or  private  burying  ground, 
and  heretofore  designated,  as  prescribed  by  law,  in  order 
to  exempt  the  same,  or  hereafter  designated,  for  that 
purpose,  as  prescribed  in  the  next  section,  is  exempt 
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from  sale,  by  virtue  of  an  execution,  upon  the  following 
conditions  only : 

1.  A  portion  of  it  must  have  been  actually  used  for 
that  purpose. 

2.  It  must  not  exceed  in  extent,  one-fourth  of  an  acre. 

3.  It  must  not  contain,  at  the  time  of  its  designation, 
or  at  any  time  afterwards,  any  building  or  structure,  ex- 
cept one  or  more  vaults,  or  other  places  of  deposit  for 
the  dead,  or  mortuary  monuments.  (Co.  Civ.  Proc.  § 
1395). 

In  order  to  designate  land,  to  be  exempted  as  prescribed 
in  the  last  section,  a  notice,  containing  a  full  description 
of  the  land  to  be  exempted,  and  stating  that  it  has  been 
set  apart  for  a  family  or  private  burying  ground,  must 
be  subscribed  by  the  owner;  acknowledged  or  proved, 
and  certified,  in  like  manner,  as  a  deed  to  be  recorded  in 
the  county  where  the  land  is  situated;  and  recorded  in 
the  office  of  the  clerk  or  register  of  that  county,  in  the 
proper  book  for  recording  deeds,  at  least  three  days  be- 
fore the  sale  of  the  land,  by  virtue  of  the  execution. 
(Co.  Civ.  Proc.  §  1396;  see,  also,  2  R.  S.  7th  ed.  1698,  §§ 

7-1700.) 

Stjb-division  5. — Homesteads. 

A  lot  of  land,  with  one  or  more  buildings  thereon,  not 
exceeding  in  value  one  thousand  dollars,  owned,  and 
occupied  as  a  residence,  by  a  householder  having  a  fam- 
ily, and  heretofore  designated  as  an  exempt  homestead, 
as  prescribed  by  law,  or  hereafter  designated  for  that 
purpose,  as  prescribed  in  section  thirteen  hundred  and 
ninety-eight,  is  exempt  from  sale  by  virtue  of  an  execu- 
tion, issued  upon  a  judgment,  recovered  for  a  debt  con- 
tracted after  the  thirtieth  day  of  April,  eighteen  hundred 
and  fifty;  unless  the  judgment  was  recovered  wholly  for 
a  debt  or  debts,  contracted  before  the  designation  of  the 
property,  or  for  the  purchase-money  thereof.  (Co.  Civ. 
Proc.  §  1397). 

The  right  of  homestead  is  a  right  personal  to  the  party 
claiming  the  homestead,  and  it  cannot  be  transfered  with 
the  land.  {Smith  v.  Brackett,  86  Barb.,  571).  The  stat- 
ute only  suspends  the  lien  of  the  judgment  and  prevents 
a  sale  of  the  property  so  long  only,  as  the  exemption 
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is  in  force,  and  if  the  exemption  is  waived,  tlie  right 
to  sell  revives.  (Id).  A  cause  of  action  for  a  tort  or  a 
judgment  recovered  on  it,  is  not  a  debt  within  this  sec- 
tion, nor  are  the  costs  against  the  defendant  in  such  an 
action,  but  the  property  may  be  sold  upon  it.  {Lathrov 
V.  Singer,  39  Barb.,  396). 

In  order  to  designate  property,  to  be  exempted,  fis 
prescribed  in  the  last  section,  a  conveyance  thereof,  stat- 
ing, in  substance,  that  it  is  designed  to  be  held  as  a 
homestead,  exempt  from  sale  by  virtue  of  an  execution, 
must  be  recorded,  as  jprescribed  by  law  ;  or  a  notice,  con- 
taining a  full  description  of  the  property,  and  stating 
that  it  is  designed  to  be  so  held,  must  be  subscribed  by 
the  owner,  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county 
where  the  property  is  situated  ;  and  must  be  recorded 
in  the  ofiice  of  the  clerk  of  that  county,  in  a  book  kept 
for  that  purpose,  and  styled  the  "homestead  exemption 
book."     (Co.  Civ.  Proc.  §  1398). 

A  lot  of  land,  with  one  or  more  buildings  thereon, 
owned  by  a  married  woman,  and  occupied  by  her  as  a 
residence,  may  be  designated  as  her  exempt  homestead, 
as  prescribed  in  the  last  section ;  and  the  property  so 
designated  is  exempt  from  sale,  by  virtue  of  an  execu- 
tion, under  the  same  circumstances,  and  subject  to  the 
same  exceptions,  as  the  homestead  of  a  householder, 
having  a  family.     (Co.  Civ.  Proc.  §  1399). 

The  exemption  continues,  after  the  death  of  the  person 
in  whose  favor  the  property  was  exempted,  as  follows : 

1.  If  the  decedent  was  a  woman,  it  continues,  for  the 
benefit  of  her  surviving  children,  until  the  majority  of 
the  youngest  surviving  child. 

2.  If  the  decedent  was  a  man,  it  continues,  for  the 
benefit  of  his  widow  and  surviving  children,  until  the 
majority  of  the  youngest  surviving  child,  and  until  the 
death  of  the  widow. 

But  the  exemption  ceases  earlier,  if  the  property 
ceases  to  be  occupied,  as  a  residence,  by  a  person  for 
whose  benefit  it  may  so  continue,  except  as  otherwise 
prescribed  in  the  next  section.     (Co.  Civ.  Proc.  §  14uO). 

The  right  to  exemption,  of  a  person  entitled  thereto. 
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is  not  affected  by  a  suspension  of  the  occupation  of  the 
exempt  property,  as  a  residence,  for  a  period  not  exceed- 
ing one  year,  which  occurs  in  consequence  of  injury  to, 
or  destruction  of,  the  dwelling  house  upon  the  premises. 
(Co.  Civ.  Proc.  §  1401). 

The  exemption  of  a  homestead,  otherwise  valid,  is  not 
void,  because  the  value  of  the  property,  designated  as 
exempt,  exceeds  one  thousand  dollars.  In  that  case,  the 
lien  of  a  judgment  attaches  to  the  surplus,  as  if  the  prop- 
erty had  not  been  designated  as  an  exempt  homestead; 
but  the  property  cannot  be  sold  by  virtue  of  an  execu- 
tion, issued  upon  a  judgment,  as  against  which  it  is 
exempt.  After  the  return  of  such  an  execution,  the 
owner  of  the  judgment  may  maintain  a  judgment  cred- 
itor's action,  to  procure  a  judgment,  directing  a  sale  of 
the  property,  and  enforcing  his  lien  upon  the  surplus. 
(Co.  Civ.  Proc.  §  1402). 

Where  the  judgment,  in  a  judgment  creditor's  action, 
or  in  any  other  action  affecting  the  title  to  an  exempt 
homestead,  directs  the  sale  of  the  property,  the  court 
must  so  marshal  the  proceeds  of  the  sale,  that  the  right 
and  interest  of  each  person  in  the  proceeds,  shall  cor- 
respond, as  nearly  as  may  be,  to  his  right  and  interest  in 
the  property  sold.  Money,  not  exceeding  one  thousand 
dollars,  paid  to  a  judgment  debtor,  as  representing  his 
interest  in  the  proceeds,  is  exempt  for  one  year  after  the 
payment,  as  the  property  sold  was  exempt;  unless,  before 
the  expiration  of  the  year,  he  causes  real  property  to  be 
designated  as  an  exempt  homestead,  as  prescribed  in 
section  thirteen  hundred  and  ninety-eight  of  the 
Code;  in  which  case,  the  exemption  ceases,  with 
respect  to  so  much  of  the  money,  as  was  not  expended 
for  the  purchase  of  that  property;  and  the  exemption 
of  the  property  so  designated  extends  to  every  debt, 
against  which  the  property  sold  was  exempt.  Where 
the  exemption  of  property,  sold  as  prescribed  in  this 
section,  has  been  continued  after  the  judgment  debtor's 
death,  or  where  he  dies  after  the  sale,  and  before  pay- 
ment to  him  of  his  proportion  of  the  proceeds  of  the 
sale,  the  court  may  direct  that  portion  of  the  proceeds, 
which  represents  his  interest,  to  be  invested,  for  the 
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benefit  of  the  person  or  persons,  entitled  to  the  benefit 
of  the  exemption;  or  to  be  otherwise  disposed  of,  as 
justice  requires.     (Co.  Civ.  Proc,  §  1403). 

The  owner  of  real  property,  exempt  as  prescribed  in 
this  sub-division,  may,  at  any  time,  subscribe  a  notice, 
and  personally  acknowledge  the  execution  thereof,  be- 
fore an  officer,  authorized  by  law  to  take  the  acknowl- 
edgment of  a  deed,  to  the  effect  that  he  cancels  all  ex- 
emptions from  levy  or  sale  by  virtue  of  an  execution, 
affecting  the  property,  or  a  particular  part  thereof,  fully 
described  in  the  notice.  The  cancellation  takes  effect, 
when  such  a  notice  is  recorded,  as  prescribed  for  record- 
ing a  notice  to  effect  the  exemption  so  cancelled.  Any 
other  release  or  waiver,  hereafter  executed,  of  an  exemp- 
tion of  real  property,  allowed  by  this  article,  or  of  an 
exemption  of  a  homestead,  or  a  private  or  family  bury- 
ing ground,  allowed  by  the  provisions  of  law  heretofore 
in  force,  is  void.  A  mortgage,  hereafter  executed,  upon 
property  so  exempt,  is  ineffectual,  until  the  exemption 
has  been  cancelled,  as  prescribed  in  this  section  ;  except 
that  such  a  mortgage  is  valid,  to  the  extent  of  the  pur- 
chase-money of  the  same  property,  secured  thereby. 
(Co.  Civ.  Proc.  §    404). 

Sttb-division   6. — Special  Provisions  as  to  Exemp- 

TIOW. 

The  enumeration  in  the  Code  of  the  property  which  is 
exempt  from  levy  and  sale  by  virtue  of  an  execution, 
does  not  repeal  any  special  provisions  of  law  relating  to 
the  exemption,  which  by  its  terms  is  applicable  only  to 
a  particular  class  of  persons,  or  corporations,  or  to  a  par- 
ticular locality,  or  otherwise  to  a  special  case.  (Co.  Civ. 
Proc.  §  1889).  Among  the  exemptions  which  are  pro- 
vided by  statute  in  special  cases  are  ;  the  property  of  a. 
soldiers'  monument  association  (2  R.  S.  7th  ed.  1710,  §  6); 
the  shares  of  members  of  homestead  companies  to  an 
extent  not  exceediHg  one  thousand  dollars,  provided  the 
member  holding  such  shares  is  not  the  owner  of  a  home- 
stead (2  R.  S.  7th  ed.  1718,  §  20);  materials  procured  for 
repairing  canals  under  contract  with  the  canal  commis- 
sioners; but  the  judgment  creditor  under  whose  execu 
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tion  such  materials  might  otherwise  have  been  sold,, 
upon  making  proper  proof,  is  entitled  to  the  money  due 
for  such  material  to  the  extent  of  the  amount  due  upon 
his  execution  (1  E.  S.  7th  ed.  632,  §  38);  all  property  of 
any  description  brought  into  the  state  for  inspection  or 
deposit  by  exhibitors  at  any  international  exhibiton  lield- 
under  the  supervision  or  auspices  of  the  United  States 
within  this  State  (3  R.  S.  7th  ed.  p.  1960);  that  part  of  a 
beneficiary  fund  of  a  co-operative  insurance  company 
paid  to  the  widow  of  a  deceased  member  of  such  com- 
pany who  has  been  designated  as  the  beneficiary  thereof. 
(Laws  of  1884,  chap.  116).  In  the  city  of  New  York  no 
property  is  exempt  from  levy  or  sale  under  an  executiom 
issued  upon  a  judgment  obtained  in  any  court  of  that 
State  for  services  performed  by  any  female  employee 
when  the  amount  of  the  judgment  does  not  exceed  fifty 
dollars,  exclusive  of  costs.  (N.  Y.  City  Consl.  Act,  §■ 
1086). 

Sec.  3.  What  may  be  levied  upon. 

All  goods  or  chattels  which  are  not  exempt  by  law, 
and  all  personal  property  which  is  expressly  declared  to 
be  subject  to  levy,  may  be  taken  upon  execution.  (Co. 
Civ.  Proc.  §  1405).  The  rolling  stock  of  a  railroad  is 
personal  property  and  subject  to  levy.  {Bement  v. 
Plattshurghj  <6c.,  R.  R.  Co.,  47  Barb.,  104).  Growing 
crops  which  are  the  annual  products  of  the  land  as  the 
result  of  cultivation  may  be  taken  upon  execution. 
{STiepard  v.  PMlbrick,  2  Denio,  174).  If  such  crops- 
are  growing  upon  leased  land  they  may  be  taken  upon 
execution  against  the  lessee.  {Stewart  v.  Doughty, 
9  John.  108).  Where  a  tenant  works  land  on  shares, 
but  the  agreement  is  that  the  title  of  the  crops  is  to  b& 
in  the  landlord  as  security  for  the  performance  of  the 
contract,  the  tenant  has  no  leviable  interest  until  the 
contract  has  been  performed.  {Schroeppel  v.  Ding- 
man,  17  Wkly.  Dig.  257).  Grass  and  other  natural 
products  of  the  land  are  part  of  the  real  estate,  and 
cannot  be  taken  as  personal  property  by  virtue  of  an 
execution  until  severance.  {Bank  of  LansinghurgJi  v. 
Crary,  1  Barb.  542).     One  who  acquires  personal  prop- 
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erty  under  a  conditional  sale  has  no  leviable  interest  in 
it  until  the  performance  of  the  condition.  {Herring  v. 
Boppock,  15  N.  Y.  409).  Where  a  chattel  mortgage  has 
been  given  upon  property,  if  the  mortgagor  has  the  right 
to  retain  possession  for  a  definite  time  or  until  default, 
his  interest  is  a  legal  one  and  may  be  taken  in  execution 
{Hull  V.  Caruley,  11  N.  Y.  601 ;  Powers  v.  Ellas,  63 
Super.  480);  but  if  the  mortgagee  has  taken  possession 
although  the  due  is  not  yet  due,  the  interest  of  the 
mortgagor  is  a  mere  right  of  redemption  and  it 
cannot  be  taken  upon  execution.  {Powers  v.  Hlias,  63 
Super.  480).  So  where  the  mortgagee  has  immediate 
right  to  possession,  or  v?here  the  default  has  been  made, 
and  the  debt  is  due,  the  mortgagor  has  no  leviable 
interest  in  the  property.  {MaUison  v.  Baucus,  1 
N.  Y.  296  ;  Farmers  BanTc  of  Washington  v.  Cowan, 
2  Abb.  Ct.  of  App.  88).  Where  the  mortgagee  has  taken 
possession  of  the  property  in  good  faith  under  the 
danger  clause,  the  legal  right  of  the  mortgagor  is  extin- 
guished and  the  property  cannot  be  taken  upon  an 
execution  against  him.  The  lessee  of  chattels  for  a 
specified  term  has  a  leviable  interest  in  them  {Van 
Antwerp  v.  Newman,  2  Cow.  543);  but  where  by  the 
terms  of  his  lease,  the  lessee  is  required  to  keep  the 
property  in  a  particular  place,  a  sale  upon  an  execution 
and  a  removal  of  the  property  divests  him  of  his  interest. 
{Otis  v.  Wood,  3  Wend.  498).  One  who  has  the  use  of  a 
chattel  for  a  particular  purpose  and  no  other,  and  has 
no  right  to  sell  or  lend  it,  has  only  a  license  and  no 
leviable  interest  in  it.  {Reinmiller  v.  Skidmore,  7  Lans., 
161). 

The  ofiicer  to  whom  an  execution  against  property  is 
delivered,  must  levy  upon  and  sell,  a  bill,  or  other  evi- 
dence of  debt,  belonging  to  the  judgment  debtor,  which 
was  issued  by  a  moneyed  corporation  to  circulate  as 
money;  or  a  bond  or  other  instrument  for  the  payment 
of  money,  belonging  to  the  Judgment  debtor,  which  was 
executed  and  issued  by  a  government.  State,  county, 
public  officer,  or  municipal  or  other  corporation,  and  is 
in  terms  negotiable,  or  payable  to  the  bearer,  or  holder. 
(Co.  Civ.  Proc.  §  1411). 
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The  bonds  of  a  corporation  have  no  validity  until 
delivered,  and  until  that  time  they  cannot  be  levied 
upon  and  taken  for  a  debt  of  the  company.  {Sickles  v. 
Richardson,  23  Hun,  559).  Stock  in  a  corporation  can- 
not be  levied  upon  {Denton  v.  Litingston,  9  John.  96); 
nor  can  other  choses  in  action,  such  as  promissory  notes 
be  taken  upon  execution  except  as  prescribed  by  statute. 
{Ingalls  v.  Lord,  1  Cov7.  240;  Ransom  v.  Miner,  3 
Sandf .  692).  The  right  to  take  choses  in  action  upon  an 
attachment  is  much  more  extended  than  the  right  to 
levy  upon  them  under  execution,  and  a  decision  as  to 
what  may  be  taken  upon  attachment  is  not  always  ap- 
plicable to  execution. 

The  officer,  to  whom  an  execution  against  property  is 
delivered,  must  levy  upon  current  money  of  the  United 
States,  belonging  to  the  judgment  debtor;  and  must  pay 
it  over,  as  so  much  money  collected,  without  exposing  it 
for  sale;  except  tliat  where  it  consists  of  gold  coin,  he 
must  sell  it,  like  other  personal  property;  unless  he  is 
otherwise  directed,  by  an  order  of  a  judge,  or  by  the 
judgment  in  the  particular  case.     (Co.  Civ.  Proc.  §  1410). 

Money  collected  by  the  sheriff  by  virtue  of  an  execu- 
tion, cannot  while  in  his  hands  be  levied  upon  under  an 
execution  against  the  creditor  in  the  first  execution 
{Adams  v.,  Welsh,  43  Super.  52 ;  Baker  v.  Kenworthy, 
41  N.  Y.  215);  but  where  there  is  a  surplus  in  his  hands 
after  a  sale  upon  execution,  it  belongs  to  the  judgment- 
debtor,  and  it  may  be  levied  upon  by  virtue  of  a  subse- 
quent execution  against  him.  {Wheeler  v.  Smith,  11 
Barb.  345). 

The  interest  of  the  judgment  debtor  in  personal  prop- 
erty, subject  to  levy,  lawfully  pledged,  for  the  payment 
of  money,  or  the  performance  of  a  contract  or  agree- 
ment, may  be  sold,  in  the  hands  of  the  pledgee,  by  virtue 
of  an  execution  against  property.  The  purchaser  at  the 
sale  acquires  all  the  right  and  interest  of  the  judgment- 
debtor,  and  is  entitled  to  the  possession  of  the  property, 
on  complying  with  the  terms  and  conditions,  upon  which 
the  judgment-debtor  could  obtain  possession  thereof. 
This  section  does  not  apply  to  property,  of  which  the 
105 
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iudgment-debtor  is  unconditionally  entitled  to  the  pos- 
session.    (Co.  Civ.  Proc.  §  1412). 

Thin  section  has  so  far  changed  the  former  law  upon 
the  subject,  that  the  property  levied  upon  cannot  be 
taken  out  of  the  hands  of  the  pledgee,  but  it  must  be  sold 
while  in  his  j)ossession.  Where  property  has  been  levied 
upon  by  execution  and  then  delivered  to  a  third  i:)erson 
upon  a  writ  of  replevin,  it  cannot  be  afterwards  levied 
upon  by  execution  against  the  defendant  in  the  first 
execution  although  it  is  left  in  his  possession,  until  the' 
claim  under  the  first  execution  is  disposed  of.  {Acker 
V.  White,  !i55  Wend.  614).  A  leasehold  interest,  having, 
less  than  five  years  to  run  is  personal  property  and  must 
be  levied  upon  and  sold  as  such  under  an  execution ;  but 
if  it  has  over  five  years  to  run  it  is  real  estate  and  it 
must  be  sold  as  such.  {G' Hourke  v.  Henry  Prouse 
Cooper  Co.,  11  Civ.  Pro.  R.  821).  Upon  execution 
against  one  partner,  the  sheriflE  may  levy  on  his  interest 
in  the  property  of  the  firm,  and  take  possession  of  the 
entire  property  {Smith  v.  Orser,  42  N.  Y.  132);  but  he- 
can  sell  only  the  interest  of  the  debtor,  and  the  pur- 
chaser takes  only  what  may  belong  to  the  debtor  after 
satisfying  the  liabilities  of  the  firm.  {Menagh  v.  Whit- 
well,  52  N.  Y.  146;  Kaufman  v.  Schoeffel,  46  Hun, 
571).  If,  however,  the  judgment  is  against  all  the  mem- 
bers of  the  firm  upon  a  joint  obligation,  although  not  an 
indebtedness  of  the  firm,  the  firm  property  may  be  levied 
upon  and  sold  on  execution  issued  upon  the  judgment 
{Saunders  v.  Reilly,  105  N.  Y.  12);  and  upon  such  sale 
the  purchaser  acquires  a  complete  title  to  the  property, 
not  only  against  the  judgment  debtors;  but  against  the 
creditors  of  the  firm.  {Dams  v.  D.  &  H.  Canal  Co., 
109  N.  Y.  47). 

Where  a  warrant  of  attachment  has  been  levied  upon 
the  interest  of  a  defendant,  as  a  partner,  in  personal 
property  of  a  partnership,  and  the  attachment  has  been 
discharged  as  to  that  interest,  as  prescribed  in  sections 
six  hundred  and  ninety-three  and  six  hundred  and 
ninety-four  of  the  Code,  a  levy,  by  virtue  of  an  execu- 
tion against  his  individual  property,  cannot  be  made 
upon  his    interest    in    the  same  property,   unless  tlie 
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warrant  of  attachment  has  been  vacated,  or  annulled. 
(Co.  Civ.  Proc.  §  1415). 

A  vrarrant  of  attachment  is  said  to  be  annulled,  when 
the  action  in  which  it  is  granted,  abates  or  is  discon- 
tinued; or  a  final  judgment  rendered  therein  in  favor  of 
the  plaintiff  is  fully  paid;  or  a  final  Judgment  is  rendered 
therein  in  favor  of  the  defendant.  But  in  the  case  last 
specified  a  stay  of  proceedings  suspends  the  effect  of  the 
annulment,  and  the  reversal  or  vacating  of  the  Judgment 
revives  the  warrant.     (Co.  Civ.  Proc.  §  3343,  subd.  12). 

Sec.  4.  The  levy. 

Sub-division  1.— How  and  when  Made. 

To  constitute  a  valid  levy  not  only  as  against  the 
debtor  but  as  against  subsequent  'bona  fide  purchasers,  it 
is  sufficient  that: 

1.  The  property  is  in  the  view  and  under  the  control 
of  the  officer. 

2.  That  he  takes  possession  of  it  either  by  removing  it 
or  by  an  oral  declaration  that  a  levy  is  intended  and  that 
he  claims  to  hold  the  goods  under  such  levy. 

3.  That  an  inventory  or  at  least  a  memorandum  of  the 
levy  is  made  at  the  time.     {Bond  v.  Willett,  1  Abb.  Ct. 
of  App.  165).     It  is  not  necessary  that  the  sheriff  should 
take  manual  possession  of    the  property.      {Elias    v.  ^ 
Farley,  2  Abb.  Ct.  of  App.  11).     The  test  of  a  valid  ^ 
levy  is  whether  enough  has  been  done  to  subject  the 
officer  to  an  action  of  trespass,  if  it  were  not  for  the  pro- 
tection of  the  execution.     {JRoth  v.    Wells,   29  N.    Y.  ^ 
471;   Wehle  v.  Connor,  83  F.  Y.  231).     It  is  not  neces- 
sary that  the  property  should  be  taken  out  of  the  hands 
of  the  debtor;  it  may  be  left  in  his  custody,  or  in  that 
of  a  third  person  as  a  receiptor.  {Roth  v.  Wells,  29  IS".  Y. 
471;  Burr  all  v.  Acker,  23  Wend.  606).     The  receiptor  is 
the  agent  of  the  sheriff,  and  the  goods  are  still  in  his  con- 
structive possession  and  in  the  custody  of  the  law.     To 
make  the  levy  good  it  is  not  necessary  that  the  owner  of 
the  goods  should  acquiesce  in  it.     {Artisans'  BJc.  v. 
Treadwell,  34  Barb.  553).     If  the  property  is  in  the  pos- 
of  the  sheriff  by  virtue  of  a  previous  execution,  the  de- 
livery of  a  subsequent  execution  to  the  sheriff  constitutes 
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a  levy  upon  it.     {Ryder  v.  Oilbert,  16  Hun,  163).     The 
sheriff  cannot  enter  the  house  of  the  defendant  forcibly 
or  against  his  will  to  make  a  levy;  and  if  he  does  so,  he 
is  a  trespasser.     {Curtis  v.  Hubbard,  4  Hill,  437).     The 
privilege  of  the  defendant  as  to  his  habitation,  however, 
is  confined  strictly  to  his  dwelling,  and  it  does  not  ex- 
tend to  a  barn  or  store  not  connected  with  the  dwelling 
and  which  forms  no  part  of  the  curtilage.     {Haggerty  v. 
Wtlher,  16  John.  287).     If  the  sheriff  obtains  admission 
into  the  house  peaceably,  he  may-break  an  inner  door  if 
necessary,  to  reach  the  goods  upon  which  he  seeks  to 
levy  {Cantrell  v.  Connor,  0  Daly,  39);  or  if  he  has  made' 
a  levy  on  goods  in  the  house  and  is  then  shut  out  of  the 
house,  he  may  break  open  the  outer  door  to  regain  pos- 
session of  his  goods.     {Glover  v.    WhiiienTiall,   6  Hill, 
597).     The  levy  must  be  made  before  the  return  day  of 
the  execution,  and  it  cannot  be  made  after  that  tinle. 
{Smith  V.  Smith,  60  N.  Y.  161),     It  cannot  be  made  on- 
Sunday.'    (Vdli  1,  p.  4,  ante).    It  is  the  duty  of  the  sher- 
iff to  levy  upon  sufficient  property  to  satisfy  his  execu- 
tion.    That  need  not  be  done  at  one  time;  if  property' 
had  been  levied  upon,  he  may  afterwards  make  a  levy 
upon  a  new  execution  before  the  return  day,  if  the  first 
is  not  sufficient.     {Denvrey  v.  Fox,  22  Barb.  522).     It  is' 
the  duty  of  the  sheriff  in  all  oases,  lo  collect  the  execu- 
tion first  out  of  the  personal  property  of  the  judgment 
debtor,   if  practicable.     {Mclntyre  v.   Sanford,  2  Civ. 
Pro.  R.  306).     No  levy  on  real  estate  is  ever  necessary. 
Such  a  thing  is  now  unknown  to  law,  as  the  judgment 
becomes  a  lien  upon  real  estate,  upon  which  it  may  be 
sold  as  soon  as  it  is  docketed  in  the  county  where  the 
real  estate  is  situated.     {Colt  v.  Phoenix  F.  I.  Co.,  64  JS". 
Y.  595).     After  the  sheriff  has  taken  property  into  his 
custody  by  virtue  of  an  execution,  he  is  bound  to  use 
reasonable  diligence  in  caring  for  it.     {Moore  v.  Wester- 
velt,  -27  N.  Y.  234).     If  property  which  the  sheriff  has 
levied  upon  is  taken  by  the  judgment  debtor  out  of  the 
county,  the  sheriff  still  has  the  right  of  possession,  and, 
if  he  can  obtain  peaceable  possession  of  it  outside  of 
the  boundaries  of  the  county,  he  is  entitled  to  rely  on 
his   levy  as  against  any  one   seeking   to   deprive  him 
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of  it,  and  he  may  defend  his  possession,  but  he  has  no 
authority  to  recover  possession  by  forcible  means  out- 
side of  his  own  county.     {Hill  v.  Haynes,  54  N.  Y.  15B). 

Sub-division  2. — Release  oe  Property  op  a  Part- 
nership TAKEN  on  Execution  against  one  Mem- 
ber. 

Where  an  officer  has  seized  personal  property  of  a 
partnership,  before  or  after  its  dissolution,  upon  a  levy 
upon  the  interest  therein  of  a  partner,  made  by  virtue 
of  an  execution  against  his  individual  property,  the  other 
partners,  or  former  partners,  having  an  interest  in  the 
property,  or  any  of  them,  may,  at  any  time  before  the 
sale,  apply  to  a  judge  of  the  court  or  to  the  county  judge 
of  the  county,  where  the  seizure  was  made,  upon  an 
affidavit,  showing  the  facts,  for  an  order,  directing  the 
officer  to  release  the  property,  and  to  deliver  it  to  the 
applicant.     (Co.  Civ.  Proc.  §  1413). 

Upon  such  an  application,  the  applicant  must  give  an 
undertaking,  with  at  least  two  sureties,  approved  by  the 
judge,  to  the  eifect,  that  he  will  account  to  the  purchaser, 
upon  the  sale  to  be  made  by  virtue  of  the  execution,  of 
the  interest  of  the  judgment  debtor  in  the  property  seized, 
in  like  manner  as  he  would  be  bound  to  account  to  an 
assignee  of  such  an  interest;  and  that  he  will  pay  to  the 
purchaser  the  balance,  which  may  be  found  due  upon 
the  accounting,  not  exceeding  a  sum,  specified  in  the 
undertaking,  which  must  be  not  less  than  the  value  of 
the  interest  of  the  judgment  debtor,  in  the  property 
seized  by  the  sheriff,  as  fixed  by  the  judge.  The  provis- 
,  ions  of  section  six  hundred  and  ninety-five  and  six  hun- 
dred and  ninety-six  of  the  Code,  apply  to  the  proceed- 
ings, taken  as  prescribed  in  this  and  the  last  section. 
(Co.  Civ.  Proc.  §  1414). 

Sections  six  hundred  and  ninety -five  and  six  hundred 
and  ninety-six,  referred  to  in  the  section  last  cited  are 
to  be  found  in  vol.  1,  at  page  563. 

Where  personal  property  of  a  partnership  has  been  re- 
leased, upon  giving  an  undertaking,  as  prescribed  in  the 
last  three  sections,  if  the  execution,  by  virtue  of  which 
the  levy  was  made,  is  set  aside,  or  is  satisfied  without  a 
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sale  of  the  interest  levied  upon,  the  undertaking  enures 
to  the  benefit  of  each  judgment  creditor  of  the  same 
judgment  debtor,  then  having  an  execution  in  the  hands 
of  the  same  officer,  or  of  another  officer,  having  author  ■ 
Ity  to  levy  upon  that  interest,  as  if  it  had  been  given  to 
obtain  a  release  from  a  seizure,  made  by  virtue  of  such 
an  execution.     (Co.  Civ.  Proc.  §  1416). 

Sub-division  3.— Claim  of  a  third  Person. 

If  personal  property,  levied  upon  as  the  property  of 
the  judgment-debtor,  is  claimed,  by  or  in  behalf  of 
another  person,  as  his  property,  the  officer  may,  in  his 
discretion,  empanel  a  jury  to  try  the  validity  of  the 
claim.     (Co.  Civ.  Proc.  §  1418). 

The  provisions  of  this  section  do  not  apply  to  an 
execution  issued  out  of  a  court  not  of  record.  {People 
V.  Hall,  31  Hun,  404).  The  sheriff  cannot  require 
indemnity  from  the  creditor  until  the  sheriff's  jury  has 
tried  the  question  of  title,  and  found  that  the  defendant 
in  the  execution  viras  not  the  owner.  {Curtis  v.  Patter- 
son, 8  Cow.  65).  , 

Where  it  is  specially  prescribed  by  law,  that  a  sheriff 
must,  or  may,  in  his  discretion,  empanel  a  jury  to  try 
the  validity  of  a  claim  or  title  to,  or  of  the  right  of  pos- 
session of  goods  or  effects,  seized  by  him  by  virtue  of  a 
mandate  in  an  action,  interposed  by  a  person  not  a  party 
to  the  action,  the  trial  must  be  conducted  in  the  follow- 
ing manner,  except  as  otherwise  specially  prescribed  by 
law : 

1.  The  sheriff  must,  from  time  to  time,  notify  as  many 
persons  to  attend,  as  it  is  necessary,  in  order  to  form  a 
jury  of  twelve  persons,  qualified  to  serve  as  trial  jurors 
in  the  county  court  of  the  county,  or,  in  the  city  and 
county  of  New  York,  in  the  court  of  common  pleas  for 
that  city  and  county,  to  try  the  validity  of  the  claim. 

2.  Upon  the  trial,  witnesses  may  be  examined,  in 
behalf  of  the  claimant,  and  of  the  party,  at  whose 
instance  the  property  claimed  was  taken  by  the  sheriff. 
For  the  purpose  of  compelling  a  witness  to  attend  and 
testify,  the  sheriff,  upon  the  application  of  either  party 
to  the  inquisition,  must  issue  a  subpoena,  as  prescribed 
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In  section  eight  hundred  and  fifty-four  of  this  act,  and 
with  like  effect ;  except  that  a  warrant  to  apprehend  or 
to  commit  a  witness,  in  a  case  specified  in  section  eight 
hundred  and  fifty -five  or  section  eight  hundred  and.  fifty- 
six  of  this  act,  may  be  issued  by  a  judge  of  the  court  in 
which  the  action  is  brought,  or  by  the  county  judge,  or, 
in  the  city  and  county  of  New  York,  by  a  judge  of  the 
■court  of  common  pleas  for  that  city  and  county. 

3.  The  sheriffl  or  under  sheriff  must  preside  upon  the 
trial.  A  witness,  produced  by  either  party,  must  be 
sworn  by  the  sheriff,  and  examined  orally  in  the  presence 
of  the  jury.  A  witness,  who  testifies  falsely  upon  such 
an  examination,  is  guilty  of  perjury  in  a  like  case,  and 
is  punishable  in  like  manner,  as  upon  the  trial  of  a  civil 
action.    (Co.  Civ.  Proc.  §  108). 

.  If,  by  their  inquisition,  the  jurors  find  that  the  prop- 
erty belongs  to  the  claimant,  they  must  also  determine 
its  vaine.  Thereupon  the  officer  may  relinquish  the 
levy,  unless  the  judgment  creditor  gives  him  an  under- 
taking, with  at  least  two  sufficient  eureties,  to  the  effect, 
that  the  sureties  will  indemnify  him,  to  an  amount 
therein  specified,  not  less  than  twice  the  value  of  the 
property,  as  determined  by  the  jury,  and  two  liundred 
and  fifty  dollars  in  addition  thereto,  against  all  dam- 
ages, costs  and  expenses,  in  an  action  to  be  brought 
against  him,  by  the  claimant,  his  assignee,  or  other  rep- 
resentative, by  reason  of  the  levy,  upon  detention,  or  sale 
of  any  of  the  property,  by  virtue  of  the  execution.  If 
the  undertaking  is  given,  the  officer  must  detain  the 
property,  as  belonging  to  the  judgment  debtor.  (Co. 
Civ.  Proc.  §  1419). 

If  the  property  is  found  to  belong  to  the  defendant, 
the  finding  does  not  prejudice  the  right  of  the  claimant, 
to  bring  an  action  to  recover  the  property  so  levied  upon, 
or  damages  by  reason  of  the  levy,  deteation,  or  sale. 
(Co.  Civ.  Proc.  §  1420). 

Subdivision  4. — In  Action  against  Officee  Indemni- 
tor 'jio  BE  Substituted. 

Where  an  ;ii>,tion  to  recover  a  chattel,  hereafter  levied 
upon  by  virtue  of  an  execution,  or  a  warrant  of  attach- 
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ment,  or  to  recover  damages  by  reason  of  a  levy  upon, 
detention,  or  sale  of  personal  property,  hereafter  made, 
by  virtue  of  an  execution,  or  a  warrant  of  attachment, 
is  broaght  against  an  officer,  or  against  a  person  who 
acted  by  his  command,  or  in  his  aid,  if  a  bond  or  written 
undertaking,  indemnifying  the  officer  against  the  levy 
or  other  act,  was  given,  in  behalf  of  the  judgment  cred- 
itor, or  the  plaintiff  in  the  warrant,  before  the  action 
was  commenced,  the  person  or  persons  who  gave  it,  or 
the  survivors,  if  one  or  more  are  dead,  may  apply  to  the 
court,  for  an  order  to  substitute  the  applicants,  as  de- 
fendants in  the  action,  in  place  of  the  officer,  or  of  the 
person  so  acting  by  his  command,  or  in  his  aid.  (Co. 
Civ.  Proc.  §  1421). 

The  constitutionality  of  this  and  the  several  following 
sections  of  the  Code  of  Civil  Procedure  which  are  quoted 
in  this  subdivision,  has  been  seriously  attacked,  but  it 
was  finally  established  by  the  court  of  appeals  in  Hein 
V.  Davidson  (96  N.  Y.  175). 

Notice  of  the  application  must  be  given  to  the  attorney 
for  each  party  to  the  action.  If  the  defendant  has  not 
appeared,  notice  must  be  given  to  him  personally.  If 
the  pleadings  do  not  sufficiently  show,  that  the  case  is 
one  where,  the  order  may  be  granted,  the  facts,  with 
respect  thereto,  must  be  shown  by  affidavit,  or  other 
competent  proof.  The  motion  papers  must  contain  a 
written  consent,  to  be  made  a  defendant  in  the  action, 
executed  by  each  person,  who  executed  the  instrument 
of  indemnity,  unless  proof,  by  affidavit,  is  furnished^ 
that  those  who  do  not  consent  are  dead.  Each  consent 
must  be  acknowledged  or  proved,  and  certified,  in  like 
manner  as  a  deed  to  be  recorded  in  the  county.  (Co 
Civ.  Proc.  §1422). 

Upon  granting  the  order,  the  court  may,  in  its  discre- 
tion, require  the  applicants  to  furnish  additional  security 
to  the  plaintiff,  and  to  pay  the  reasonable  expenses  of 
the  defendant,  necessarily  incurred  before  the  order  is 
granted;  or  ic  may  impose  such  other  terms,  for  the 
security  of  either  of  the  original  parties,  as  justice  re- 
quires,    (Code  Civ.  Proc.  §  1423). 

If  the  indemnity,  given  by  the  applicants,  related  to  a 
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part  only  of  the  property,  the  court  may,  in  a  proper 
case,  direct,  that  the  action  be  divided  into  two  actions; 
that  the  applicants  be  substituted  as  defendants  in  one, 
without  affecting  the  other:  and  that  the  controversy  in 
each  action  be  limited  to  that  part  of  the  property,  in 
respect  to  which  it  Ls  to  be  continued.  Where  such  an 
order  is  made,  a  similar  application  may  be  subsequently 
made,  in  the  action  which  proceeds  against  the  original 
defendant.    (Co.  Civ.  Proc,  §  1424). 

If  the  officer,  or  person  acting  by  his  command,  or  in 
his  aid,  is  joined  as  a  defendant,  with  all  the  persons 
entitled  to  make  an  application,  they  may  apply  for  an 
order  to  strike  out  his  name,  as  a  defendant.  If  he  is 
joined  as  a  defendant,  with  one  or  more,  but  not  all  of 
them,  those  who  are  not  made  defendants,  may  apply 
to  be  substituted  as  defendants  in  his  place.  In  either 
case,  the  application  is  made  in  the  same  manner,  and  is 
subject  to  the  same  provisions,  as  if  it  was  made  as  pre- 
scribed in  section  fourteen  hundred  and  twenty-one  of 
the  code.     (Co.  Civ.  Proc.  §  1425). 

An  order,  made  as  prescribed  in  the  last  five  sections, 
does  not  affect  the  merits  of  the  cause  of  action,  or  of 
the  defense,  except  so  far  as  it  limits  the  controversy  to 
particular  property.  But  if  the  substituted  or  remain- 
ing defendants  recover  judgment,  they  are  entitled  to 
single  costs  only.  If  the  action  is  discontinued,  or  the 
complaint  dismissed,  a  new  action  may  be  brought,  as  if 
the  former  action  had  not  been  brought.  (Co.  Civ.  Proc, 
§  1426). 

Where  an  action  is  brought,  in  a  case  where  one  or 
more  persons  are  entitled  to  make  an  application,  for  an 
order  of  substitution,  as  prescribed  in  section  fourteen 
hundred  and  twenty-one  of  the  Code,  the  officer,  to 
whom  the  instrument  of  indemnity  was  given,  cannot 
maintain  an  action  thereupon,  against  a  person  entitled 
to  make,  but  who  has  not  made,  such  an  application;, 
unless  notice  of  the  commencement  of  the  action  against 
the  officer,  or  the  person  acting  by  his  command,  or  in 
his  aid,  is  given,  before  the  trial  thereof,  or  at  least  ten 
days  before  judgment  by  default  is  taken  therein,  either 
106 
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to  the  attorney  whose  name  is  subscribed  to  the  execu- 
tion or  warrant  of  attachment,  or,  personally,  to  the  judg- 
ment creditor,  or  to  the  plaintiff  in  the  action  in  which 
the  warrant  of  attachment  was  issued,  or  to  one  of  the 
persons  who  executed  the  instrument  of  indemnity. 
(Co.  Civ.  Proc.  §  1427). 

Sec.  5.  Dormant  execution. 

Wiien  an  execution  has  been  delivered  to  the  sheriff 
with  instructions  to  do  nothing  upon  it  until  further 
orders,  or  to  levy,  and  after  the  levy  to  suspend 
proceedings  until  further  directions,  so  that  it  is 
fairly  to  be  inferred  that  the  debtor  is  to  be  left  in 
possession  of  the  property,  or  that  the  execution  is 
to  be  used  merely  as  a  cover,  it  is  said  to  be  dormant. 
:{Kellogg  v.  Griffin,  17  John.  274;  Smith  v.  Erwin, 
n  N.  Y.  466).  To  make  an  execution  dormant  it  is  not 
necessary  that  the  execution  creditor  should  have  acted 
in  bad  faith,  or  with  an  intention  to  defraud  in  delaying 
the  execution  of  the  writ.  An  unreasonable  delay 
■directed  by  the  plaintiff  in  the  execuiion,  although  from 
motives  of  humanity,  will  give  precedence  to  a  subse- 
»quent  execution.  {Sage  v.  Woodin,  66  N.  Y.  578). 
When  the  execution  has  become  dormant,  it  is  held  to 
ibe  fraudulent  as  to  subsequent  execution  creditors,  or  as 
to  bona  fide  purchasers.  {Kellogg  v.  Griffin,  supra ; 
Bull  V.  STiell,  21  Wend.  222).  '  Where  the  sheriff  is 
instructed  to  levy,  but  not  to  sell  under  the  levy  unless 
forced  to  do  so  by  subsequent  judgments,  the  execution 
is  dormant.  {Kimball  v.  Hunger,  2  Hill,  364).  An 
execution  does  not  become  dormant  by  reagan  of  a  mere 
delay  of  the  sheriff,  without  the  consent  ^direction  of 
the  plaintiff  (^ws^eZZ  v.  Gibbs,  5  Cow.  390);  nor  where 
the  delay  has  been  directed  by  the  plaintiff  for  a  proper 
purpose  and  is  not  unreasonable  ;  as  to  prevent  sacrifice 
•of  the  property.  {Power  v.  Van  Buren,  7  Cow.  560  ; 
Benjamin  v.  Smith,  4  Wend.  332).  A  levy  made  under 
an  execution,  although  dormant,  does  not  cease  to  be  a 
lien  on  the  property  taken  as  against  the  judgment- 
-debtor.     No  one  but  a  subsequent  creditor  or  a  bona  fide 
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purchaser  can  insist   that  the  execution  is  dormant. 
{Ferguson  v.  Lee,  9  Wend.  258). 

Sec.  6.  Priority  among  executions. 

Where  two  or  more  executions  against  property  are 
issued,  out  of  the  same  or  different  courts  of  record, 
against  the  same  judgment-debtor,  the  one  first  delivered, 
to  an  officer,  to  be  executed,  has  preference,  notwith- 
standing that  a  levy  is  first  made,  by  virtue  of  an  execu- 
tion subsequently  delivered ;  but  if  a  levy  upon  and  sale 
of  personal  property  has  been  made,  by  virtue  of  the 
junior  execution,  before  an  actual  levy,  by  virtue  of  the 
senior  execution,  the  same  property  shall  not  be  levied 
upon  or  sold,  by  virtue  of  the  latter.  (Co.  Civ.  Proc. 
§  1406). 

The  execution  creditors  may  by  agreement  among 
themselves  change  the  legal  priority  of  the  executions. 
{First  Nat.  Bk.  of  Rome  v.  Dering,  8  Wkly.  Dig.  261). 
If  two  executions  are  delivered  to  the  sheriff  at  the 
same  time,  the  proceeds  of  the  sale  upon  them  are  to  be 
applied  equally  upon  each,  until  the  smaller  one  is  paid. 
{Campbell  v.  Muger,  1  Cow.  215).  If  the  sheriff  has  two 
executions  in  his  hands  and  levies  under  both,  and  after 
the  return  day  of  the  last  one,  he  makes  a  new  levy,  any 
sum  made  by  a  sale  under  the  new  levy  is  to  be  applied 
first  to  the  payment  of  the  junior  execution.  {Slinger- 
land  V.  Swart,  13  John.  255).  If  the  sheriff  receives  an 
execution  against  one  partner  individually,  and  after- 
wards an  execution  against  all  the  partners,  the  avails 
of  the  sale  of  the  firm  property  upon  both  executions 
must  be  applied  first  to  the  payment  of  the  execution 
against  the  firm.  {Crane  v.  French,  1  Wend.  311).  If, 
after  the  levy  of  the  execution  against  one  partner,  the 
sheriff  receives  an  execution  against  all  the  partners,  the 
sale  should  be  made  upon  the  latter  execution,  and  if 
there  is  no  surplus  the  first  execution  should  be  returned 
nulla  bona  {Dunham  v.  Murdoch,  2  Wend.  558);  but 
where  the  execution  against  all  the  partners  is  received 
so  late  that  the  sale  can  only  be  had  upon  the  individual 
execution,  the  proceeds  must  be  applied  to  the  payment 
of  that  execution.     {Fenton  v.  Folger,  21  Wend.  676). 
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.  i.  An.  execution,  issued  out  of  a'court  not  of  record,  ora 
warrant  of  attachment,  granted  in  an  action  pending  in  k 
court  not  of  record,  if  actually  levied,  has  preference 
over  another  execution,  issued  out  of  any  court,  of 
record  or  not  of  record,  which  has  not  been  previously 
levied.     (Co.  Civ.  Proc.  §  1408). 

If  property  is  held  by  the  sheriff  under  a  levy  upon 
an  execution,  a  constable  cannot  levy  upon  the  same 
property.     {Seymour  v.  JYewton,  17  Hun,  30). 

Sec,  7.  Sale. 

At  least  six  days'  previous  notice  of  the  time  and 
place  of  a  sale  of  personal  property,  by  virtue  of  an  ex- 
ecution, must  be  given,  by  posting  conspicuously  written 
or  printed  notices  thereof,  in  at  least  three  public  places 
of  the  town  or  city,  where  the  sale  is  made.  (Co.  Civ. 
Proc.  §  1429). 

If  the  court  sets  aside  the  sale  upon  execution  and 
orders  a  resale,  it  cannot  direct  that  the  notice  of  the 
new  sale  shall  be  given  in  a  different  manner  from  that 
prescribed  by  the  statute.  {Cit.  Nat.  BTc.  v.  Allison,  23; 
Wkly.  Dig.  235).  If  before  the  day  of  the  sale  it  is 
postponed,  the  postponement  is  an  abandonment  of  the 
first  notice,  and  notice  of  the  new  sale  must  be  given  for 
the  time  and  in  the  manner  prescribed  by  the  statute. 
{Frederick  v.  Wheelock,  3  T.  &  C,  210).  The  notice  of 
sale  need  not  describe  the  execution,  nor  need  it  give  the 
name  of  the  defendant  in  the  execution.  {Chapman  v. 
Morrill,  19  Hun,  818). 

An  omission  by  the  sheriff  to  give  notice,  as  required 
by  law,  or  the  taking  down  or  defacing  of  a  notice,  when, 
put  up,  does  not  effect  the  validity  of  a  sale,  made  by 
virtue  of  an  execution,  to  a  purchaser  in  good  faith,, 
without  notice  of  the  omission  or  offense.  (Co.  Civ. 
Proc.  §  1386). 

An  advertisement  of  the  sale  which  is  defective  to  the 
knowledge  of  the  purchaser  or  his  attorney,  is  a  fatal 
irregularity,  and  the  purchaser  acquires  no  title  to  the 
property  bought  under  it.  {Earle  v.  Willard,  5  Wkly. 
Dig.  155). 

A  person  who,  before  the  time  fixed  for  the  sale,  in  a. 
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notice  of  the  sale  of  property,  to  be  made  by  virtue  of 
an  execution,  willfully  takes  down  or  defaces  such,  a 
notice  put  up  by  the  sheriff,  or  by  his  authority,  forfeits 
fifty  dollars  to  the  judgment  creditor,  and  the  same  sum 
to  the  judgment  debtor;  unless  the  notice  was  defaced  or 
taken  down,  with  the  consent  of  the  person  seeking  to 
enforce  the  forfeiture  or  the  execution  was  previously 
satisfied.     (Co.  Civ.  Proc.  §  1385). 

A  sale  of  property  under  an  execution  must  be  had 
between  nine  o'clock  in  the  morning  and  sunset.  (Co.' 
Civ.  Proc.  §  1384).  A  sale  after  sunset  is  void  and  the' 
sheriff's  proceedings  under  it  are  void  ah  initio.  {Car- 
nrck  V.  Myers,  14  Barb.  9).  The  sheriff  himself  is  bound 
to  conduct  the  sale,  and  he  has  no  authority  to  employ' 
an  auctioneer,  unless  the  plaintiff"  requests  it.  (0'  Con- 
nor V.  O  Connor,  47  Super.  498).  If  the  sheriff  adver- 
tises the  sale  upon  one  execution  he  must  sell  on  that 
execution;  he  cannot  sell  oh  that,  and  another  one  which 
has  come  to  his  hands  after  the  advertisement.  (Mas- 
craft  V.  Yan  Antwerp,  3  Cow.  334). 

Personal  property  must  be  oflEered  for  sale,  in  such 
lots  and  parcels,  as  are  calculated  to  bring  the  highest 
price.  Except  where  the  officer  is  expressly  authorized,' 
by  this  article,  to  sell  property  not  in  his  possession, 
personal  property  shall  not  be  offered  for  sale,  unless  it 
is  present,  and  within  the  view  of  those  attending  the 
sale.     (Co.  Civ.  Proc.  §  1428). 

If  the  property  is  not  present  at  the  place  of  sale  the' 
sale  is  invalid  and  it  passes  no  title,  and  it  will  be  set 
aside  on  motion.  {BaJcewellY .  Ellsworth,  1  N.  Y.  h&gj 
Obs.  346;  Morgan  v.  Holladay,  38  Super.  53,  il7).  The 
articles  sold  must  be  specifically  pointed  out;  if  they  are 
not  the  purchaser  gets  no  title;  as  for  instance,  where 
thirteen  sheep  were  sold  out  of  a  flock  without  desig- 
nating the  specific  sheep,  no  title  passed  to  any  of  them. 
{Warring  v.  Loomis,  4  Barb.  484).  A  sale  of  articles  of 
the  same  kind  in  mass,  at  the  request  of  the  parties  in- 
terested is  valid  {Bruce  v.  Westermlt,  2  E.  D.  Smith,, 
440);  and  only  judgment  creditors  can  avoid  it.  {Stephens 
V.  Baird,  9  Cow.  274).  Where  property  is  sold  subjecb 
to  a  chattel  mortgage,  it  is  proper  to  sell  all  the  property 


846  PKACTICE. 

subject  to  the  mortgage  together,  so  that  the  purchaser 
can  acquire  the  equity  of  redemption  to  all.  {Tifft  v. 
Barton,  4  Denio,  171).  The  sale  must  be  for  cash,  and 
if  the  money  is  not  paid  the  sheriff  should  declare  the 
sale  void  and  resell  the  property  at  once;  or  he  should 
postpone  the  sale  and  give  notice,  and  make  a  new  sale 
at  the  adjourned  day.  {JRobinson  v.  Brennan,  90  N.  Y. 
208).  If  the  sheriff  takes  anything  besides  money  for 
the  bid  he  is  liable  for  the  amount  of  the  bid  as  though 
he  had  received  money.  (Id).  The  statute  of  frauds 
applies  to  sales  on  execution  whether  the  plaintiff  or  a 
third  person  be  the  purchaser,  and  if  there  is  not  an  im- 
mediate delivery  and  change  of  possession  as  required  by 
statute,  the  sale  is  not  valid.  {Stimson  v.  Wrigley,  SQ- 
N.  Y.  332).  A  sale  upon  execution  passes  the  title  of 
the  debtor  as  of  the  time  of  the  receipt  of  the  execution 
by  the  sheriff,  subject  to  the  rights  of  any  bona  fide 
purchasers  before  a  levy.  {Fuller  v.  Allen,  7  Abb.  Pr. 
12,  17;  16  How.  Pr.  247).  A  sale  of  the  "right,  title 
and  interest"  of  the  mortgagor  passes  the  interest  of 
the  mortgagor  to  the  property,  and  also  the  right  of  the 
execution  creditor  to  avoid  the  mortgage  for  a  failure  tO' 
file  it.  (Porter  v.  Parmley,  62  N.  Y.  185).  There  is  no  im- 
plied warranty  of  title  or  otherwise  upon  a  judicial  sale,. 
and  the  rule  of  caveat  emptor  applies  to  such  sales.  {Shep- 
parcLv.  Earles,  13  Hun,  &^\\ Frosts.  YonJcers  Sav.  BJc.r 
70  N.  Y.  553).  If  the  sale  is  made  under  several  execu- 
tions, the  title  of  the  purchaser  is  not  affected  by  the 
fact  that  some  of  the  executions  are  dormant  [Richards 
V  Allen,  3  E.  D.  Smith,  399);  nor  by  a  defect  in  some  of 
the  judgments  upon  which  the  executions  were  issued 
{Bruce  v.  Westervelt,  2  E.  D.  Smith,  440);  nor  because 
no  levy  was  made  upon  the  property  until  after  the  re- 
turn day  of  the  execution.  {Jackson  v.  Husevelt,  la 
John.  97).  The  title  of  the  purchaser  is  not  impaired 
by  the  subsequent  reversal  of  the  judgment.  {KissocTc  v. 
Orant,  34  Barb.  144).  If  the  process,  however,  is  set 
aside  for  a  substantial  irregularity  which  renders  it  void,, 
the  sale  under  it  is  void  and  no  title  passes  to  the  pur- 
chaser. (  Woodcock  V.  Bennett,  1  Cow.  711).  The  sher- 
iff cannot  sell  simply  to  collect  his  fees  and  poundage^ 


ENFORCEMENT  OF  JUDGMENTS  BY  EXECUTION.   84T 

and  a  sale  for  that  purpose,  made  after  the  notice  of  the 
payment  and  discharge  of  the  judgment,  is  void.  {Jack- 
son. V.  Anderson,  4  Wend.  474;  Craft  v.  Merrill,  14  N. 
Y.  456).  The  court  has  power  to  set  aside  the  sale  and 
order  a  resale.  {Bixly  v.  Mead,  18  Wend.  611).  Any 
objection  to  the  regularity  of  the  sale  may  be  made  by  a 
purchaser  or  by  a  judgment  creditor  {DwigWs  Case,  15 
Abb.  Pr.  259;  Cit.  Nat.  Bk.  v.  Ellison,  23  Wkly.  Dig.. 
236);  but  not  by  a  stranger.  {Neilson  v.  Neilson,  &■ 
Barb.  565).  A  sale  will  be  set  aside  for  irregularity  in 
the  manner  of  making  it  {Morgan  v.  Holladay,  38  Super. 
53,  117);  or  for  frand  and  abuse  of  process  by  the  sheriif 
{Mclntyrev.  Savford,  26  Alb.  Law  J.  196);  or  for  a  mis- 
take of  the  purchaser  to  his  detriment  {Mulks  v.  Allen, 
12  Wend.  253);  or  for  inadequacy  of  price.  {Bixly  v.. 
Mead,  18  Wend.  611). 

Sec.  8.  Application  of  the  proceeds. 

The  proceeds  of  the  sale  must  be  paid  upon  the  execu- 
tion upon  which  the  sale  is  advertised  {Fenton  v.  Fol- 
ger,  21  Wend.  676);  or  if  the  sale  has  been  made  upon 
several  executions  it  should  be  applied  to  each  in  order 
of  priority.     The  court  may  give  directions  with  regard 
to  the  disposition  of  the  proceeds  by  motion  in  the  action 
{Phillips  V.  WJieeler,  67  N.  Y.  104);  but  it  will  not  ordi- 
narily do  so  where  the  rights  of  the  creditors  are  doubt- 
ful ;  in  such  a  case  the  claimant  will  be  left  to  his  action.. 
{Mills  V.  Davis,  53  N.  Y.  349).     An  action  in  equity 
lies  to  settle  the  conflicting  claims  to  the  proceeds  of 
sale  upon  execution.     {Ryder  v.   OiZbert,  16  Hun,  163). 
Where  there  is  a  surplus  in  the  hands  of  the  sheriff 
after  a  sale  upon  execution,  he  cannot  shield  himself 
from  an  action  by  the  junior  execution  creditor,  for  the 
amount  of  the  surplus,  because  he  had  in  his  hands  at 
the  time  of  the  sale  other  executions  older  than  that  on 
which  the  action  was  brought,  but  which  he  had  returned 
I  unsatisfied.     {Salter  v.  Bowe,  32  Hun,  236).     No  demand 
I  upon  the  sheriff  is  necessary  before  the  action  for  the 
money  claimed  ^^pon  an  execution.     {Nelson  v.  Kerr, 
69  'N.  Y.  224).     If  there  is  any  question  as  to  the  dis- 
position of  the  proceeds,  the  proper  course  for  the  sheriff 
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is  to  move  for  directions  as  to  their  payment.  He  may 
move  at  a  term  held  in  his  own  county,  although  some 
of  the  judgments  upon  which  the  sale  was  made  were 
rendered  in  other  counties.  {Phillips  v.  Wheeler,  67 
F.  Y.  104). 

AETICLE  VI. 

SALE,  CONVEYANCE  AND  REDEMPTION  OF  REAL  PROPERTY. 

SECTION. 

1.  What  may  be  sold. 

2.  Notice  of  sale. 

3.  Sale. 

4.  Certificate  of  sale. 

5.  Rights  of  parties  before  conveyance. 

6.  Remedies  of  purchaser  for  waste. 

7.  Redemption. 

8.  Conveyance. 

9.  Remedies  for  failure  of  title. 

Sec.  1.  What  may  be  sold. 

After  a  judgment  has  been  docketed  in  any  county  it 
becomes  a  lien  on  real  property  and  chattels  real  of  the 
defendant  within  that  county.  (Co.  Civ.  Proc.  §  1251).' 
The  expression,  "real  property,"  as  used  in  the  Code 
with  regard  to  the  matters  treated  of  in  this  article,  in- 
cludes leasehold  property  where  the  lessee  or  his  assignee 
has  possession  at  the  time  of  the  sale  of  at  least  five 
years  unexpired  term  of  the  lease,  and  also  of  the  build- 
ing or  buildings,  if  any,  erected  thereupon.  (Co.  Civ. 
Proc.  §  1430).  Land  of  which  the  defendant  is  in  pos- 
sesion is  prima  facie  liable  to  be  sold  upon  an  execution 
against  him.  [Hagaman  v.  Jackson,  1  Wend.  602).  The 
interest  of  one  holding  as  a  purchaser  under  the  contract 
for  real  estate  is  not  bound  by  the  execution,  and  cannot 
be  sold  under  (3  Eev.  Stat.  7  ed.,  §  40;  Griffin  v. 
Spencer,  6  Hill.  525);  and  this  is  the  case  although  the 
purchase  price  is  entirely  paid  up  ( Watson  v.  LeRow,  6 
Barb.  481);  but  it  seems  if  the  purchaser  is  in  possession 
under  a  parol  license,  and  not  by  virtue  of  the  provisions 
of  his  contract,  his  possession  may  be  sold  upon  execu- 
tion. {Kellogg  v.  Kellogg,  6  Barb.  116).  Land  held  ad- 
versely to  the  true  owner  can  be  sold  on  an  execution 
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against  him.  The  statute  against  buying  pretended 
titles  does  not  apply  to  judicial  sales.      {Truax  v.  Thorn, 

2  Barb.  156).  An  estate  by  the  curtesy  may  be  sold  upon 
an  execution  against  the  husband.  {Schermerhorn  v. 
Miller,  2  Cow.  439;  Matter  of  Winne,  2Lans.  21).  Any 
expectant  estate,  as  a  remainder,  may  be  sold  upon  an 
execution  against  the  owner.  (3  Rev.  Stat.  2178,  §  35). 
Where  land  is  conveyed  to  husband  and  wife  jointly;  they 
tenants  by  the  entirety,  and  the  husband  is  entitled  to 
the  possession  of  the  land  during  his  hf  e,  and  his  interest 
can  be  sold  upon  an  execution  against  him,  and  the  pur- 
chaser acquires  an  estate  for  his  life.  {Beach  v.  Hollister, 

3  Hun,  519).  The  equity  of  redemption  of  a  mortgagor 
of  real  estate  may  be  sold  although  the  mortgagee  is  in 
possession.  {TrimniY.  Marsh,  64  N.  Y.  599).  The  right, 
however,  to  sell  the  equity  of  redemption  of  the  mort- 
gagor is  limited  by  section  fourteen  hundred  and  thirty- 
two  of  the  Code,  which  is  cited  below.  The  interest  of 
a  mortgagee  in  the  land  mortgaged  cannot  be  sold  upon 
an  execution  against  him  before  a  foreclosure  of  the 
mortgage.     {Jackson  v.   Willard,  4  John.  41). 

The  judgment  debtor's  equity  of  redemption,  in  real 
property  mortgaged,  shall  not  be  sold  by  virtue  of  an  ex- 
execution,  issued  upon  a  judgment  recovered  for  the 
mortgage  debt,  or  any  part  thereof.  (Co.  Civ.  Proc. 
§  1432). 

Where  an  execution  against  property,  is  issued  upon  a 
judgment,  specified  in  the  last  section,  to  the  county 
where  the  mortgaged  property  is  situated,  the  attorney, 
or  other  person  who  subscribes  it,  must  indorse  there- 
upon a  direction  to  the  sheriff,  not  to  levy  it  upon  the 
mortgaged  property,  or  any  part  thereof.  The  direction 
must  briefly  describe  the  mortgaged  property,  and  refer 
to  the  book  and  page,  where  the  mortgage  is  recorded. 
If  the  execution  is  not  collected  out  of  the  other  property 
of  the  judgment  debtor,  the  sheriff  must  return  it  wholly 
or  partly  unsatisfied,  as  the  case  requires.  (Co.  Civ. 
Proc.  §1433). 

The  omission  to  make  the  indorsement  upon  the  ex- 
ecution, as  required  by  the  section  last  cited,  does  not 
107 
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make  the  sale  valid;  but  as  to  the  lands  within  thepurview 
of  the  statue  the  execution  is  void  and  the  purchaser  ac- 
squire  no  title  upon  the  sale.  {Delaplaine  v.  Hitchcock,  6 
Hill,  14).  Estates  at  will  or  by  sufferance  are  not  bound  hj 
an  execution  against  the  owner.  (3  Rev.  Stat.  7  ed.  2175, 
§  5).  The  case  of  Talbot  v.  Chamherlin  (3  Paige,  219),, 
which  seems  to  be  adverse  to  this  section  of  the  statute, 
was  decided  without  reference  to  it.  Rent  reserved  on  a 
lease  in  fee  cannot  be  sold  upon  an  execution  against  the 
owner.     {Payn  v.  Beal,  4  Denio.  405). 

Real  property,  held  by  one  person,  in  trust  or  for  the 
use  of  another,  is  liable  to  levy  and  sale  by  virtue  of  an 
execution,  issued  upon  a  judgment  recovered  against  the 
person,  to  whose  use  it  is  so  held,  in  a  case  where  it  is 
prescribed  by  law,  that,  by  reason  of  the  invalidity  of  the 
trust,  an  estate  vests  in  the  beneficiary;  but  special  pro- 
vision is  not  otherwise  made  by  law,  for  the  mode  of 
subjecting  it  to  his  debts.     (Co.  Civ.  Proc.  §  1431). 

This  section  does  not  apply  to  a  case  where  a  trust  re- 
sults in  favor  of  the  creditors  of  one  who  pays  the  con 
sideration  for  land  which  is  conveyed  to  another  {Dono- 
van V  Sheridan,  37  Super,  256;  Oarfield  v,  Hatmaker, 
15  N  Y  475).  The  land  of  the  judgment-debtor  in  the 
hands  of  a  receiver  cannot  be  sold  upon  an  execution 
against  the  debtor,  although  the  execution  does  not 
cease  to  be  a  lien  on  the  land  by  reason  of  the  appoint- 
ment of  a  receiver  after  the  docketing  of  the  judgment, 
{Walling  v.  Miller,  108  N.  Y.  173). 

Sec.  2.  Notice  of  sale. 

The  sheriff  who  sells  real  property,  by  virtue  of  an 
execution,  must  previously  give  public  notice  of  the  time 
and  place  of  the  sale,  as  follows  : 

1.  A  written  or  printed  notice  thereof  must  be  con- 
spicuously fastened  up,  at  least  forty -two  days  before 
the  sale,  in  three  public  places,  in  the  town  or  city  where 
the  sale  is  to  take  place,  and  also  in  three  public  places, 
in  the  town  or  city  where  the  property  is  situated,  if  the 
sale  is  to  take  place  in  another  town  or  city. 

2.  A  copy  of  the  notice  must  be  published,  at  least 
once  in  each  of  the  six  weeks,  immediately  preceding 
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the  sale,  in  a  newspaper  published  in  the  county,  if  there 
is  one  ;  or,  if  there  is  none,  in  the  newspaper  printed  at 
Albany,  in  which  legal  notices  are  required  to  be  pub- 
lished.    (Co.  Civ.  Proc.  §  1434). 

The  notice  of  sale  is  sufficiently  published,  if  it  is  in- 
serted once  in  each  week  for  six  weeks  before  the  sale, 
although  six  full  weeks  do  not  elapse  between  the  date 
of  the  first  publication  and  the  day  of  the  sale.  {Wood 
V.  Morehouse,  45  N.  Y.  368).  In  the  absence  of  proof  to 
the  contrary,  it  will  be  presumed  that  the  notice  was 
properly  published  and  posted.  (Id).  A  sale  must  be 
had  between  nine  o'clock  in  the  morning  and  sunset. 
(Co.  Civ.  Proc.  §  1384).  The  provisions  of  section  thirteen 
hundred  and  eighty-five  and  thirteen  hundred  and 
eighty-six  apply  to  the  notices  of  sale  of  real  estate  as 
well  as  to  those  of  personal  property.  (See  art.  5,  sec.  7, 
supra).  A  defective  signature  to  the  notice  does  not 
invalidate  it.     {Van  Oelder  v.  Van  Oelder,  26  Hun,  356). 

In  each  notice,  specified  in  section  fourteen  hundred 
and  thirty-four,  the  real  property  to  be  sold  must  be 
described  with  common  certainty,  by  setting  forth  the 
name  of  the  township  or  tract,  and  the  number  of  the 
lot,  if  there  is  any,  or  by  some  other  appropriate  descrip- 
tion. The  validity  of  a  sale  is  not  affected  by  the  fact, 
that  the  property  sold  is  part  only  of  the  property  adver- 
tised to  be  sold.     (Co.  Civ.  Proc.  §  1435). 

A  sheriff  who  sells  real  property  by  virtue  of  an  exe- 
cution without  having  given  notice  thereof,  as  prescribed 
in  sections,  fourteen  hundred  and  thirty-four  and 
fourteen  hundred  and  thirty-five,  or  otherwise  than  as 
prescribed  in  this  chapter,  forfeits  $1,000  to  the  party  in- 
jured, in  addition  to  the  damages  which  the  latter  sus- 
tains thereby.     (Co.  Civ.  Proc.  §  1436). 

Sec.  3.  Sale. 

Where  real  property  offered  for  sale  by  virtue  of  an 
execution,  consists  of  two  or  more  known  lots,  tracts,  or 
•  parcels,  each  lot,  tract,  or  parcel  must  be  separately  ex- 
posed for  sale.  If  a  person  who  is  the  owner  of,  or  is  en- 
titled by  law  to  redeem,  a  distinct  parcel  of  the  property, 
of  any  other  description,  requires  that  parcel  to  be  ex- 
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posed  for  sale  separately,  the  sheriff  must  expose  it 
accordingly.  No  more  real  property  shall  be  exposed 
for  sale,  than  it  appears  to  be  necessary  to  sell,  in  order 
to  satisfy  the  execution.     (Co.  Civ.  Proc.  §  1437). 

The  sheriff  should,  before  the  sale,  ascertain  the  loca- 
tion and  situation  of  the  land,  and  the  manner  in  which 
it  may  be  best  sold  to  subserve  the  interests  of  all  parties. 
{O'Donnell  v.  Lindsay,  39  Super.  623).  On  an  execution 
against  tenants  in  common,  the  sheriff  may  sell  the  right 
and  title  of  all  the  defendants  together,  unless  one  of 
them  should  demand  that  his  interest  be  sold  separately, 
in  which  case  it  is  the  duty  of  the  sheriff  to  do  so.  (Neil- 
son  V.  Neilson,  5  Barb.  565).  A  tract  which  is  occupied 
as  one  farm  is  properly  sold  as  one  parcel.  {Neilson  y. 
Neilson,  5  Barb.  565).  The  provisions  of  the  statute  as  to 
sale  in  parcels  are  directory  merely,  and  a  sale  in  disre- 
gard of  those  provisions  is  not  void.  The  party  aggrieved, 
if  he  is  not  satisfied  with  it,  must  apply  for  relief  within 
a  reasonable  time,  and  the  irregularity  is  waived,  either 
by  an  express  revocation,  or  by  an  unreasonable  delay  iu 
moving  to  set  it  aside.  {Cunninghams .  Cassidy,  17  N.  Y. 
276).  In  a  case  where  many  parcels  of  land  were  sold  in 
several  counties,  merely  to  satisfy  a  small  balance  due 
upon  an  execution,  and  it  appeared  that  it  was  done  to 
enable  the  debtor  to  cover  land  from  the  lien  of  other 
creditors,  the  sale  was  held  invalid.  {Troup  v.  Wood, 
4  J.  C.  R.  228).  If  the  sheriff  has  advertised  the  prop- 
erty duiing  the  life  of  the  debtor,  a  sale  after  his  death 
is  valid.  {Holman  v.  Holman,  66  Barb.  215).  The  pur- 
chaser upon  a  sale  on  execution  obtained  no  greater  title 
than  the  debtor  had,  and  he  takes  the  land  subject  to 
any  agreement  with  the  debtor,  with  regard  to  any  fix- 
tures on  it,  and  chattel  mortgage  which  he  may  have 
put  upon  them.  {Sisson  v.  Hihbard,  75  N.  Y.  542).  If 
any  other  person  is  entitled  to  the  land  under  an  un- 
recorded conveyance  prior  to  the  lien  of  the  judgment, 
the  purchaser  upon  the  execution  takes  no  title  as 
against  such  conveyance.  {Lamont  v.  Cheshire,  65  N.  • 
Y.  30).  If  the  judgment  creditor  has  agreed  that  a  sub- 
sequent mortgage  shall  take  prec-edence  of  the  judgment, 
the  purchaser  is  bound  by  that  agreement  and  takes  sub- 
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ject  to  it,  although  he  was  ignorant  of  it  at  the  time  he 
made  his  purchase.  {Frost  v.  Yonhers  Sav.  BJc.,  70  N. 
Y.  553).  There  is  no  warranty  of  title  upon  a  sale  upon 
execution.  {Ball  v.  Pratt,  36  Barb.  402).  As  the  ef£ec.t 
of  a  sale  the  general  lien  of  the  judgment  upon  the  lands 
of  the  execution  debtor  is  changed  into  a  specific  lien  on 
the  lands  which  were  sold.  {Snyder  v.  Stafford,  11  Page 
11).  The  purchaser  has  an  equitable  title,  which  after 
one  year  enables  him  to  maintain  an  action  to  cancel  a 
cloud  upon  the  title.  {Remington  Paper  Co.  v. 
O'Dougherty,  81  N.  Y.  474).  He  stands  in  legal  privity 
with  the  debtor  and  can,  after  he  obtains  his  deed,  de- 
fend against  a  prior  title  or  incumbrance,  as  the  debtor 
may  have  done.  {Mason  v.  Lord,  40  N.  Y.  476).  A  sale 
may  be  set  aside  upon  motion  or  upon  an  action  brought 
for  that  purpose.  {O^Donnell  v.  Lindsay,  39  Super.  523). 
As  to  the  terms  upon  which  a  sale  may  be  set  aside,  see 
section  fourteen  hundred  and  forty  of  the  Code  of  Civil 
Procedure,  cited  below.  The  sale  will  be  set  aside  for 
inadequacy  of  price,  or  because  of  a  defect  in  the  notice 
of  sale  for  which  the  purchaser  is  responsible  {G'Donnell 
v.  Lindsay,  supra);  or  for  fraud.  {Bruce  v.  Kelly,  39 
Super.  27).  So,  where  by  mistake  the  plaintiff  was  in- 
duced to  bid  much  more  than  the  value  of  the  property, 
the  sale  was  set  aside  upon  his  application.  {Mulks  v. 
Allen,  12  Wend.  253). 

Sec.  4.  Certificate  of  sale. 

The  sheriff,  who  sells  real  property,  by  virtue  of  an 
execution,  must  make  out,  subscribe,  and  acknowledge 
before  an  ofificer  authorized  to  take  the  acknowledgment 
of  a  deed,  duplicate  certificates  of  the  sale,  containing: 

1.  The  name  of  each  purchaser,  and  the  time  when  the 
sale  was  made. 

2.  A  particular  description  of  the  property  sold. 

3.  The  price  bid  for  each  distinct  parcel  separately 
sold. 

4.  The  whole  consideration  money  paid.  (Co.  Civ. 
Proc.  §  1438). 

The  court  may  amend  the  certificate  in  a  proper  case. 
{Smith  V.  Hudson,  1  Cow.  430). 
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The  sheriff  must,  within  ten  days  after  the  sale,  file 
one  of  the  duplicate  certificates,  in  the  office  of  the  clerk 
of  the  county,  and  deliver  another  to  the  purchaser.  If 
there  are  two  or  more  purchasers,  a  certificate  must  be 
delivered  to  each.  The  clerk  must  immediately  record 
the  certificate  in  a  book,  kept  by  him  for  that  purpose, 
and  must  index  the  record,  to  the  name  of  the  judgment 
debtor.  His  fees  for  so  doing  must  be  paid  by  the  sheriff, 
as  part  of  the  expenses  of  the  sale.  (Co.  Civ.  Proc.  § 
1439). 

It  is  not  necessary  that  the  certificate  should  be  ac- 
knowledged or  proved,  to  entitle  it  to  be  recorded.  {Clute 
V.  Emmerich,  21  Hun,  122).  The  provisions  of  the  Code 
as  to  the  time  of  delivery  and  the  recording  of  the  cer- 
tificate are  directory  only.  If  it  is  not  delivered,  the 
remedy  of  the  plaintiff  is  by  mandamus  to  compel  the 
sheriff  to  execute  and  deliver  it.  The  sale  will  not  be 
vacated  for  a  failure  to  do  so.  {O^Brien  v.  Hashagen,  20 
Hun,  564). 

Sec.  5.  Rights  of  parties  before  conveyance. 

The  right  and  title  of  the  judgment  debtor,  or  of  a 
person  holding  under  him,  or  deriving  title  through  him, 
to  real  property,  sold  by  virtue  of  an  execution,  is  not 
divested  by  the  sale,  until  the  expiration  of  the  period, 
within  which  it  can  be  redeemed,  as  prescribed  in  this 
article,  and  the  execution  of  the  sheriff's  deed.  But  if 
the  property  is  not  redeemed,  and  a  deed  is  executed  in 
pursuance  of  the  sale,  the  grantee  in  the  deed  is  deemed 
to  have  been  vested  with  the  legal  estate,  from  the  time 
of' the  sale.  And  if  the  title  of  such  grantee  or  his 
assigns  is  adjudged  for  any  reason  or  cause  whatsoever 
to  be  null  and  void  in  any  action  for  that  purpose  brought 
by  the  judgment  debtor  or  his  assigns,  such  judgment 
shall  have  no  force  or  effect  unless  within  twenty  days 
after  the  entry  of  such  judgment  the  plaintiff  shall  pay 
to  such  grantee  or  his  assigns  the  sum  of  money  which 
was  paid  upon  the  sale  with  interest  from  the  time  of  the 
sale  as  prescribed  in  this  article,  including  the  costs  and 
expenses  of  said  defendant  in  defending  this  action  in 
which  such  judgment  was  recovered,  to  be  adjusted  by 
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a  judge  of  the  court  in  which  said  action  is  brought,  and 
in  the  event  of  plaintiff's  failure  to  pay  such  purcliase- 
mouey  and.  expenses  within  the  time  aforesaid,  said  title 
shall  be  valid  in  said  grantee,  and  in  case  such  judgment 
has  heretofore  been  recovered  and.  an  appeal  has  been 
taken  therefrom  which  is  now  pending,  and  such  judg- 
ment shall  be  affirmed  on  final  appeal,  the  same  shall 
have  no  force  or  effect  unless  within  twenty  days  after 
the  entry  of  judgment  of  affirmance,  the  plaintiff  shall 
pay  to  such  grantee  or  his  assigns  the  sum  of  money 
which  was  paid  upon  the  sale,  with  interest  as  aforesaid, 
including  the  costs  and  expenses  of  the  defendant  as 
aforesaid,  in  prosecuting  any  appeal  from  such  judgment, 
and  in  the  event  of  plaintiff's  failure  so  to  do,  said  title 
.shall  be  valid  in  said  grantee.     (Co.  Civ.  Proc.  §  1440). 

The  provisions  of  this  section  do  not  apply  to  a  fraud- 
ulent sale,  but  although  a  sale  might  be  set  aside  as 
fraudulent,  if  the  judgment  has  been  satisfied,  the  de- 
fendant may  be  required  to  refund  the  money  amount  of 
it  as  a  condition  of  setting  aside  the  sale.  {Mclntyre  v. 
JSanford,  2  Civ.  Pro.  R.  306). 

The  person  entitled  to  the  possession  of  real  property, 
sold  by  virtue  of  an  execution,  as  prescribed  in  the  last 
section,  may,  during  the  period  therein  specified,  use  and 
enjoy  the  same  as  follows,  without  being  chargeable  with 
committing  waste; 

1.  He  may  use  and  enjoy  it  in  like  manner,  and  for  the 
like  purposes,  as  it  was  used  and  enjoyed  before  the  sale, 
doing  no  permanent  injury  to  the  freehold. 

2.  He  may  make  necessary  repairs  to  a  building,  or 
other  erection  thereupon.  But  this  subdivision  does  not 
permit  an  alteration  in  the  form  or  structure  of  the  build- 
.jng  or  other  erection. 

3.  He  may  use  and  improve  the  land,  in  the  ordinary 
course  of  husbandry;  but  he  is  not  entitled  to  a  crop, 
growing  thereon,  at  the  expiration  of  the  period,  of  re- 
demption. 

4.  He.  may  apply  any  wood  or  timber  on  the  land  to 
the  necessary  reparation  of  a  fence,  building,  or  other 
erection,  which  was  thereupon  at  the  time  of  the  sale. 

5.  If  he  actually  occupies  the  land  sold,  he  may  take 
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necessary  fire-wood  therefrom  for  use  in  his  household. 
(Co.  Civ.  Proc.  §  1441). 

Sec.  6.  Remedies  of  purchaser  for  -waste. 

When  the  purchaser  gets  the  deed  he  may  maintain 
an  action  against  the  debtor  for  any  waste  as  if  the 
debtor  was  in  possession.  {Rich  v.  Baker,  '6  Denio,  79). 
If,  at  any  time  during  the  period  allowed  for  redemp- 
tion, the  judgment  debtor,  or  any  other  person  in  pos- 
session of  the  property  sold,  commits  or  threatens  to 
commit,  or  makes  preparation  for  committing  waste 
thereupon,  the  supreme  court,  or  any  justice  thereof, 
within  the  judicial  district,  or  the  county  judge  of  the 
county,  in  which  the  property,  or  any  part  thereof  is 
situated,  may,  upon  the  application  of  the  purchaser,  or 
his  assignee,  or  the  agent  or  attorney  of  either,  and 
proof,  by  affidavit,  of  the  facts,  grant,  without  notice,  an 
order,  restraining  the  wrong-doer  from  committing 
waste  upon  the  property,     (Co.  Civ.  Proc.  §  1442). 

If  the  person,  against  whom  such  an  order  is  granted, 
commits  waste  in  violation  thereof,  after  the  service 
upon  him  of  the  order,  with  a  copy  of  the  affidavit  upon 
which  it  was  granted,  the  court,  or  judge,  upon  proof,  by 
affidavit,  of  the  facts,  may  grant  an  order,  requiring  him 
to  show  cause,  at  a  time  and  place  therein  specified,  why 
he  should  not  be  punished  for  a  contempt.  (Co.  Civ. 
Proc.  §  1443). 

If,  upon  the  return  of  the  order  to  show  cause,  it  satis- 
factorily appears,  that  the  person,  required  to  show 
cause,  has  violated  the  former  order,  the  court  or  judge 
may  either  punish  him,  as  prescribed  by  law  for  the  pun- 
ishment of  a  contempt  of  a  court  of  record,  other  than  a 
criminal  contempt;  or  may  grant  a  warrant,  directed  to 
the  sheriff  of  the  county,  reciting  the  former  order,  and  the 
violation  thereof,  and  commanding  the  sheriff  to  commit 
the  wrong-doer  to  close  confinement,  for  a  term  specified 
therein,  not  more  than  one  year.  A  person  thus  com- 
mitted cannot  be  admitted  to  the  liberties  of  the  jail.. 
(Co.  Civ.  Proc.  §  1444). 

The  warrant  may  be  superseded,  and  the  prisoner  dis- 
charged, by  an  order,  in  the  discretion  of  the  court  or 
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judge  committing  him,  upon  his  executing  to  the  person 
who  apphed  for  the  warrant,  an  undertaking,  in  a  sum 
fixed,  and  with  sureties  approved,  by  the  court  or  judge, 
to  the  effect,  that  he  will  pay  any  judgment,  which  the  ap- 
plicant, or  his  assignee,  or  other  representative,  may  re- 
cover against  him,  by  reason  of  any  waste  theretofore  or 
thereafter  committed  on  the  property;  and  upon  his  pay- 
ing to  the  applicant,  for  the  costs  and  expenses  of  the 
proceedings,  a  sum,  fixed  by  the  court  or  judge.  (Co. 
CJv.  Proc.  §  1445). 

Sec.  7.  Redemption. 

Sub-division  1. — By  Judgment  Debtor  or  Owner. 

Within  one  year  after  the  sale  of  real  property,  by 
virtue  of  an  execution,  a  person,  specified  in  the  next 
section,  may  redeem  it,  by  paying  to  the  purchaser,  his 
executor,  administrator,  or  assignee,  or  to  the  sheriff  who' 
made  the  sale,  for  the  use  of  the  person  so  entitled 
thereto,  the  sum  of  money  which  was  paid  upon  the- 
sale,  with  interest  from  the  time  of  the  sale,  at  the  rate 
of  ten.  per  centum  a  year.     (Co.  Civ.  Proc.  §  1446). 

The  redemption  specified  in  the  last  section,  may  he 
made,  either  by  the  judgment  debtor,  whose  right  and 
title  were  sold,  or  by  his  heir,  devisee  or  grantee,  who 
has  acquired,  by  inheritance,  devise,  deed,  sale,  by  virtue- 
of  a  mortgage  or  of  an  execution,  or  by  any  other  means, 
an  absolute  title  to  the  property  proposed  to  be  redeemed;, 
or,  in  a  case  specified  in  section  fourteen  hundred  and 
fifty-eight  or  fourteen  hundred  and  fifty-nine  of  the  Code 
to  a  portion  thereof.     (Co.  Civ.  Proc.  §  1447). 

The  right  to  redeem  is  personal  to  the  debtor,  and  it 
continues  although  he  has  parted  with  his  title  to  the- 
property.  It  is  not  inconsistent  that  his  right  to  redeem 
co-exists  with  that  of  his  grantee.  {Livingston  v.  Arnoux, 
56  N.  Y.  507).  One  of  several  joint  debtors  may  redeem 
in  the  absence  of  the  rest.     (H.  &  D.  Supp.  265). 

The  agent  of  the  debtor  may  redeem  for  him.     It  is- 
not  necessary  that  the  debtor  should  do  it  personally. 
{Livingston  v.  Arnoux,  66  N.  Y.  570).    The  owner  is  not- 
required  to  accept  the  money  offered  for  redemption  from^ 
108 
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a  stranger,  who  acts  without  authority  from  the  debtor, 
but  if  he  does  so,  the  redemption  is  good  and  he  is  not 
entitled  to  a  deed.  {Phyfe  v.  Riley,  15  Wend.  248). 
If  the  debtor  or  his  grantee  owns  the  title  to  a  parcel  of 
the  property  sold  by  virtue  of  an  execution  he  may  re- 
deem the  entire  property,  except  that  if  the  parcel  which 
he  owns  is  a  portion  of  one  or  more  parcels  of  the  prop- 
erty which  were  separately  sold,  he  can  only  redeem  the 
part  or  parts  thus  separately  sold  in  which  his  parcel  is 
included.     (Co.  Civ.  Proc.  §  1458). 

Where  two  or  more  persons  own  undivided  shares,  as 
joint  tenants,  or  as  tenants  in  common,  in  real  property, 
sold  by  virtue  of  an  execution,  or  in  a  distinct  parcel 
thereof,  which  has  beei^  separately  sold;  each  of  them 
may  redeem,  from  the  purchaser,  as  prescribed  in  sec- 
tions fourteen  hundred  and  forty-six  and  fourteen 
hundred  and  forty-seven  of  the  Code,  the  share  or  in- 
terest belonging  to  him,  by  paying  a  part  of  the  purchase 
money,  bid  for  the  property,  or  for  that  distinct  parcel 
thereof,  bearing  the  same  proportion  to  the  whole  as  the 
share  of  interest,  proposed  to  be  redeemed,  bears  to  the 
property,  or  distinct  parcel  separately  sold,  of  which  it  is 
-a  part;  together  with  interest  on  the  sum  so  paid,  from 
the  time  of  the  sale,  at  the  rate  of  ten  per  centum  a  year. 
(Co.  Civ.  Proc.  §  1459). 

It  is  necessary  that  the  full  sum  required  by  the  statute 
be  paid,  or  the  redemption  is  not  effectual,  but  a  defect  of 
a  few  cents  will  be  disregarded.  {Hall  v.  Fisher,  9  Barb. 
17).  The  payment  to  the  sheriff  in  check  is  not  good, 
unless  the  money  is  actually  received  upon  it  {People  v. 
Baker,  20  Wend.  602) ;  but  if  the  payment  is  made  to 
the  purchaser,  it  is  good  in  whatever  form  it  may  be 
paid,  if  he  actually  receives  it  without  objection.  {Hall 
V.  Fisher,  9  Barb.  17).  It  has  been  held  that  if  Sunday 
is  the  last  day  of  the  year,  the  redemption  must  be  made 
upon  the  day  before  {People  v,  Luther,  1  Wend.  42)  ; 
but  in  Porter  v.  Pierce  (43  Hun,  11)  it  was  held  that  if 
the  last  day  was  Sunday  section  seven  hundred  and 
eighty-eight  of  the  Code  of  Civil  Procedure  applied,  and 
the  redemption  was  in  time,  if  made  on  the  following 
Monday.     (Vol.    1,   p.    226).     It  was  held  in  Miller  v. 
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J^ewis  (4  N.  Y.  553),  that  the  time  in  which  the  judg- 
ment-debtor might  redeem,  could  be  enlarged  by  an 
agreement  with  the  purchaser,  but  that  the  effect  of 
such  agreement  was  to  deprive  a  creditor  of  his  right  to 
redeem,  but  this  case  seems  to  be  overruled  by  section 
fourteen  hundred  and  sixty-one  of  the  Code  of  Civil  Pro- 
cedure, which  is  cited  below. 

Where  a  redemption  is  made,  as  prescribed  in  this 
article,  the  officer  or  other  person,  to  whom  money  is 
paid,  or  a  paper  is  delivered,  for  the  purpose  of  effecting 
the  redemption,  must  execute  and  deliver,  to  the  person 
paying  the  money  or  delivering  the  paper,  a  certificate, 
stating  all  the  facts  which  ti-auspired  before  him,  with 
Tespect  to  the  redemption.     (Co.  Civ.  Proc.  §  1469). 

Such  a  certificate  maybe  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated.  The  recording 
thereof,  in  the  office  of  the  clerk  or  register  of  that 
county,  in  the  book  for  recording  deeds,  has  the  same 
■effect,  as  against  subsequent  purchasers  and  incum- 
brances, as  the  recording  of  a  conveyance.  (Co.  Civ. 
Proc.  §  1470). 

The  provisions  of  these  two  sections  apply  to  all 
redemptions,  whether  made  by  the  Judgment-debtor  or 
creditors,  and  a  receipt  given  by  the  person  .to  whom  the 
redemption  is  made,  stating  all  the  facts  necessary  to 
show  a  redemption,  although  it  is  not  formally  stated  to 
be  a  certificate,  is  a  substantial  compliance  with  the 
statute.  {Limngston  v.  Arnoux,  56  N.  Y.  507).  The 
certificate  is  sufficient  evidence  of  the  payment  of  the 
money  and  establishes  the  fact  of  the  redemption  {Rice 
V.  Dpivis,  7  Lans.  393);  which  is  complete  when  the 
money  is  paid,  and  after  that  time  the  sheriff  has  no 
power  to  convey  the  land  and  no  title  passes  by  his  deed. 
An  omission  to  have  the  certificate  proved  or  acknowl- 
edged, and  recorded,  does  not  effect  the  right  of  the 
parties  when  the  debtor  or  his  grantee  is  in  possession, 
and  suchpossessionis  constructive  notice  of  title  as  against 
a  purchaser  claiming  under  the  sheriff's  deed  which  was 
given  after  the  redemption  was  made.  {Livingston  v. 
Arnoux,  56  N.  Y.  507). 
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Upon  payment  being  made,  by  a  person  entitled  ta 
redeem  real  property,  the  sale  of  the  property  redeemed, 
and  the  certificates  of  the  sale  as  far  as  they  relate 
thereto,  become  null  and  void.     (Co.  Civ.  Proc.  §  1448). 

After  the  redemption  has  been  made,  a  grantee  of  the- 
debtor,  although  after  the  recovery  of  the  judgment, 
holds  the  property  free  from  any  incumbrance  by  reason 
of  the  judgment  or  the  sale.  {Bowers  v.  Arnoux,  33- 
Super.  630 ;  Boyce  v.  Wight,  2  Abb.  JST.  C.  163).  The 
lien  of  a  junior  creditor  is  restored  by  the  redemption 
although  it  was  one  of  several  under  which  the  sale  was 
had,  if  the  judgment  was  not  reached  in  the  application 
of  the  proceeds.     {Bodine  v.  Moore,  18  N.  Y.  347). 

SuB-DiYisioN  2. — By  a  Ceeditoe. 

Real  property,  sold  by  virtue  of  an  execution,  which, 
remains,  at  the  expiration  of  one  year  after  the  sale,  un- 
redeemed by  the  person  or  persons  entitled  to  redeem  it, 
as  prescribed  in  sections  fourteen  hundred  and  forty-six 
and  fourteen  hundred  and  forty -seven  ixiay  be  redeemed^ 
within  three  months  after  the  expiration  of  the  year,  by 
the  creditors  specified,  and  upon  the  terms  and  in  the 
manner  prescribed,  in  the  following  sections.  (Co.  Civ, 
Proc.  §1449). 

In  a  case  specified  in  the  last  section,  a  creditor  having- 
in  his  own  name,  or  as  executor,  administrator,  assignee, 
trustee,  or  otherwise,  a  judgment  rendered,  or  a  mort- 
gage duly  recorded,  at  any  time  before  the  expiration  of 
fifteen  months  from  the  time  of  the  sale,  which  is  a  lien 
upon  the  real  property  sold,  may  redeem  that  property,, 
by  paying  the  sum  of  money,  which  was  paid  upon  the 
sale  thereof,  with  interest  at  the  rate  of  seven  per  centum 
a  year  from  the  time  of  the  sale,  and  executing  a  certifi- 
cate of  satisfaction,  as  prescribed  in  section  fourteen  hun- 
dred and  sixty-three  of  the  Code.  (Co.  Civ.  Proc.  §  1450). 

A  senior  judgment-creditor  can  redeem  from  a  sale 
under  the  junior  judgment,  and  such  a  redemption  oper- 
ates as  a  payment  of  his  judgment,  if  the  value  of  the 
land  redeemed  is  sufficient  to  pay  the  amount  of  the  bid 
and  his  judgment.  {Benton  v.  Hatch,  43  Hun,  142).  A 
judgment-creditor  may  redeem  although  his  judgment 
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-was  recovered  after  the  sale,  or  was  confessed  for  the  ex- 
press purpose  of  enabhng  him  to  redeem.  {Snyder  v. 
Warren,  2  Cow.  518).  Theownerof  a  justice's  judgment, 
of  which  a  transcript  has  been  filed,  so  as  to  become  a  lien 
may  redeem.  {Ex  parte  Carmichael,  5  Cow.  17).  The 
fact  that  the  judgment-creditor  holds  other  security  for 
the  payment  of  the  debt  is  no  bar  to  his  right  to  redeem. 
{Muir  V.  Leitch,  1  Barb.  341). 

The  certificate  of  satisfaction,  required  to  be  executed 
by  a  creditor,  in  order  to  effect  a  redemption  of  real  prop- 
erty, must  be  acknowledged  or  proved,  and  certified,  in 
like  manner  as  a  deed  to  be  recorded  in  the  county;  must 
describe,  with  reasonable  certainty,  the  judgment  or 
mortgage  under  which  he  redeems,  and  specify  the  sum 
dipe  thereupon;  and  must  state,  that  the  redemption  sat- 
isfies the  judgment  or  mortgage,  in  full,  or  to  a  specified 
amount.  It  must  be  filed  in  the  county  clerk's  office,  at 
or  before  the  time  when  the  money  is  paid  to  effect  the 
redemption,  unless  the  money  is  paid  to  the  sheriff;  in 
which  case,  the  certificate  must  also  be  delivered,  at  the 
time  of  the  payment,  to  the  sheriff,  who  must  file  it  in 
the  county  clerk's  office,  as  prescribed  in  section  fourteen 
hundred  and  sixty-seven  of  this  act.  The  county  clerk, 
immediately  after  the  execution  and  recording  of  the 
deed,  must  enter,  in  his  docket,  the  satisfaction,  or  pai-- 
tial  satisfaction,  of  a  judgment,  specified  in  a  certificate 
so  filed,  as  required  by  law,  when  a  judgment  is  col- 
lected, by  virtue  of  an  execution.  If  a  mortgage,  speci- 
fied in  the  certificate,  is  recorded  in  his  office,  he  must 
cancel  and  discharge  the  mortgage  of  record,  if  it  is  sat- 
isfied by  the  certificate;  or,  if  it  is  only  partially  satis- 
fied, he  must  make  a  minute  of  the  partial  satisfaction, 
upon  the  record  thereof.  If  the  property  mortgaged  is 
situated  in  a  county,  in  which  there  is  a  register,  the 
county  clerk  must  transmit  a  certified  copy  of  the  certi- 
ficate to  the  register,  who  must,  in  like  manner,  cancel 
and  discharge  the  mortgage  of  record,  or  make  a  minute 
of  the  partial  satisfaction  thereof.  The  clerk's  and  regis- 
ter's fees,  for  performing  the  services  specified  in  this 
section,  must  be  paid  by  the  sheriff;  who  may  require 
the  person  entitled  to  a  deed  to  pay  him  the  amount 
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thereof,   before  the  deed  is  delivered.     (Co.  Civ.  Proc, 
§  1463). 

In  order  to  entitle  a  creditor  by  judgment  to  redeem 
real  property,  as  prescribed  in  this  article,  he  must,  when 
he  redeems,  file  in  the  county  clerk's  office,  or  deliver  to 
the  sheriff,  as  the  case  requires,  the  following  evidence 
of  his  right : 

1.  A  copy  of  the  docket  of  the  judgment,  under  which 
he  claims  the  right  to  redeem,  duly  certified  by  the- 
county  clerk. 

2.  Each  assignment  of  the  judgment,  which  is  neces- 
sary to  establish  his  right.  An  assignment  so  filed  or 
delivered  must  be  acknowledged  or  proved,  and  certified, 
in  like  manner  as  a  deed  to  be  recorded,  or  the  executioit 
thereof  must  be  proved,  by  the  affidavit  of  the  creditor,, 
or  of  a  witness  thereto;  unless  it  has  been  filed,  and  en- 
tered, as  prescribed  in  article  third  of  title  first  of  chap- 
ter eleventh  of  this  act,  in  which  case,  a  certified  copy 
thereof  must  be  filed  or  delivered. 

3.  An  affidavit,  made  by  him  or  his  attorney  or  agent,, 
stating  truly  the  sum  remaining  unpaid  on  the  judgment,, 
at  the  time  of  claiming  the  right  to  redeem.  (Co.  Civ.. 
Proc.  §  1464). 

In  order  to  entitle  a  creditor  by  mortgage  to  redeem 
real  property,  as  prescribed  in  this  article,  he  must,  when 
he  redeems,  file  in  the  county  clerk's  office,  or  deliver  to 
the  sheriff,  the  following  evidence  of  his  right : 

1 .  A  copy  of  the  mortgage,  under  which  he  claims  the 
right  to  redeem,  duly  certified  by  the  clerk  or  register  of 
the  county. 

2.  Each  assignment  of  the  mortgage,  which  is  neces- 
sary to  establish  his  right,  acknowledged  or  proved,  and 
certified,  as  prescribed  in  the  last  section  for  an  assign- 
ment of  a  judgment,  unless  it  has  been  recorded;  in  whicL 
case  a  certified  copy  of  the  record  must  be  filed  or  de- 
livered. 

3.  An  affidavit  made  by  him,  or  his  attorney  or  agent,, 
stating  truly  the  sum  remaining  unpaid  on  the  mortgage,, 
at  the  time  of  claiming  the  right  to  redeem.  (Co.  Civ. 
Proc.  §  1465). 

A  substantial  compliance  with  the  requirements  of  the^ 
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statute  is  necessary.  All  the  papers  which  the  statute' 
prescribes  must  be  produced,  and  their  production  cannot 
be  waived.  {People  v.  Ransom,  2  N.  Y.  490).  The  cer- 
tified copy  of  the  docket  is  an  indispensable  i)aper  to 
show  the  right  of  the  Judgment  creditor  to  redeem. 
( Wallor  V.  Harris,  20  Wend.  555).  If  the  judgment  was 
recovered  in  one  county  and  the  transcript  was  docketed 
in  the  county  in  which  the  lands  were  situated,  a  certi- 
fied copy  of  the  docket  in  that  county  is  sufficient. 
( Woolsey  v.  Saunders,  3  Barb.  301).  The  docket  must 
be  certified  as  required  by  the  statute,  and  a  substantial 
defect  in  the  execution  of  the  certificate  is  fatal  to  the- 
redemption.  {BracJcett  v.  Miller,  24  Hun,  560).  If  the- 
redemption  is  made  under  several  judgments  it  is  good 
if  one  of  the  judgments  is  properly  certified,  and  the' 
others  may  be  rejected  as  superfluous  {Rice  v.  Davis,  7 
Lans.  393);  but  in  such  a  case  a  subsequently  redeeming 
creditor  need  not  pay  the  amount  of  the  judgments 
which  were  imperfectly  certified.  (Id).  Any  assignment 
under  which  the  creditor  claims  to  redeem  is  sufficient 
proof  of  his  title,  if  it  is  enough  to  pass  the  title  to  the 
judgment  under  which  he  claims.  {People  v.  Fleming, 
2  N.  Y.  484).  Proof  of  the  execution  of  the  assignment 
is  essential  and  it  cannot  be  omitted.  {Hall  v.  Thomas,. 
27  Barb.  55).  If  the  verification  is  made  by  a  witness,  it- 
must  be  by  a  subscribing  witness  if  there  is  one;  if  there- 
was  no  subscribing  witness,  the  proof  may  be  made  by 
any  one  who  saw  the  paper  executed.  {People  v.  Flem- 
ing, 2  N.  Y.  484;  Ex  parte  Aldrich,  1  Denio,  662). 
Where  a  creditor  by  judgment  or  mortgage  proposing  to 
redeem,  claims  to  be  entitled  so  to  do,  by  reason  of  his 
being  an  executor  or  administrator  of  a  person,  who,  if 
living,  would  be  entitled  to  redeem,  he  must  file  or  de- 
liver, with  the  other  papers  therein  prescribed,  a  certified 
copy  or  a  sworn  copy  of  his  letters  testamentary,  or  let- 
ters of  administration.     (Co.  Civ.  Proc.  §  1466). 

If  the  plaintiff  is  a  survivor  of  a  firm,  and  as  such,  had 
recovered  a  judgment  against  the  owner  of  the  property, 
no  assignment  is  necessary  to  enable  him  to  redeem;  he 
is  the  legal  owner  of  the  judgment.  {Nehrboss  v.  Bliss, 
88  N.  Y.  600).     The  affidavit  of  the  amount  due  upon. 
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the  incumbrances  under  which  the  redemption  is  in- 
tended to  be  made,  should  be  positive  {Ex  parte  Bank  of 
Monroe,  1  Hill  1Y7);  so  that  perjury  can  be  assigned  upon 
it  if  it  is  untrue.  {People  v.  Becker,  20  N.  Y.  354).  A 
statement  of  a  certain  amount  as  due  "  so  far  as  depo- 
nent can  estimate  "  has  been  held  to  be  sufficient.  {Peo- 
ple V.  Clark,  37  Hun  201).  Whether  an  accidental  and 
innocent  overstatement  of  the  amount  is  fatal,  so  that  it 
avoids  the  redemption  has  been  variously  decided.  In 
the  case  of  Muir  v.  Leitch  {1  Barb.  341),  it  was  held  that 
such  an  overstatement,  when  it  was  clear  that  it  was  a 
mere  accident,  was  not  fatal;  but  in  the  later  case  of 
Smith  v.  Miller  (25  N.  Y.  619),  the  judge  delivering  the 
opinion  of  the  court  expresses  a  contrary  opinion,  but 
such  opinion  however  was  a  dictum,  and  not  necessary  to 
the  decision  of  the  case.  It  will  be  noticed  that  each 
section  of  the  Code  in  regard  to  that  matter  requires  that 
the  amount  should  be  stated  truly. 

The  sheriff  to  whom  one  or  more  papers  are  delivered 
for  the  purpose  of  .redemption  by  a  creditor  must  keep 
them  open,  at  all  reasonable  times  during  the  period 
allowed  for  redemption,  to  the  inspection  of  all  persons 
interested.  He  must  have  aU  those  papers  at  the  sher- 
iff's office,  at  the  times  when  he  is  required  to  attend 
thereat,  for  the  purpose  of  enabling  creditors  to  redeem, 
as  prescribed  by  law;  and  he  must  file  them  in  the  county 
clerk's  office,  within  three  days  after  the  execution  of  the 
deed.     (Co.  Civ.  Proc.  §  1467). 

A  redemption,  made  by  a  creditor,  on  or  after  the  last 
day  of  the  fifteen  months,  must  be  made  at  the  sheriff's 
office  of  the  county.  The  sheriff,  or  his  under-sheriff,  or 
a  deputy-sheriff,  in  his  behalf,  must  attend  at  the 
sheriff's  office,  for  that  purpose,  on  the  last  day  of  the 
fifteen  months,  and  on  each  day  thereafter,  in  which  a 
redemption  can  be  made,  during  the  time  when  the 
sheriff's  office  is  required  by  law  to  be  kept  open.  In 
the  absence  of  the  sheriff,  the  redemption  may  be  made 
by  paying  the  necessary  money,  and  delivering  the 
necessary  papers,  to  the  under-sheriff,  or  to  any  deputy- 
sheriff,  present  at  the  sheaiff's  office.  If  the  term  of 
oflBice  of  the  sheriff,  who  made  the  sale,  has  expired,  and 
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he,  or  his  under-sheriff,  or  a  deputy-sheriff  authorized, 
in  his  behalf,  to  receive  the  necessary  money  and  the 
necessary  papers,  is  not  present,  the  money  may  be  paid, 
and  the  papers  may  be  delivered,  to  the  sheriff  then  in 
office,  or  to  the  under-sheriff  or  a  deputy-sheriff  of  the 
latter.     (Co.  Civ.  Proc.  §  1455). 

Where  real  property  is  sold,  by  virtue  of  an  execution, 
by  the  under-sheriff  or  a  deputy-sheriff,  in  behalf  of  the 
sheriff,  money  required  to  be  paid,  or  a  paper  required 
to  be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemp- 
tion, at  any  time  before  the  last  day  of  the  fifteen  months, 
from  the  time  of  the  sale,  may  be  paid  or  delivered,  either 
to  the  sheriff,  or  to  the  under-sheriff  or  deputy-sheriff, 
who  made  the  sale.     (Co.  Civ.  Proc.  §  1476). 

Where  a  sheriff  has  died,  or  removed  from  office,  or 
becomes  otherwise  disqualified  to  act,  the  redemption 
may  be  made  to  his  under-sheriff.  If  the  under-sheriff 
has  died,  or  been  removed  from  office,  or  is  otherwise 
disqualified  to  act,  the  property  may  be  redeemed  by 
paying  the  necessary  money  and  delivering  the  necessary 
papers  to  the  sheriff's  successor  in  office.  The  under- 
sheriff  or  the  sheriff's  successor  respectively  possesses 
all  the  powers  and  is  subject  to  all  the  duties  and  liabili- 
ties of  the  sheriff  who  made  the  sale,  touching  the 
redemption  of  the  property,  and  each  provision  of  law 
with  regard  to  those  proceedings  is  applicable  to  such 
officer.  (Co.  Civ.  Proc.  §  1475).  The  redemption  must 
be  made  at  the  office  of  the  sheriff  ;  if  it  is  done  at  any 
other  place,  although  within  the  same  village  it  is  not 
good.     {Morss  v.  Purvis.  68  N.  Y.  225). 

Where  real  property  is  sold,  by  virtue  of  an  execu- 
tion, by  a  person  specially  appointed  by  the  court,  as 
prescribed  in  section  thirteen  hundred  and  sixty-two 
or  section  thirteen  hundred  and  eighty-eight  of  the 
Code,  it  may  be  redeemed,  as  prescribed  above,  as  if  it 
had  been  sold  by  the  sheriff,  except  as  follows  : 

1.  Money,  required  to  be  paid,  or  a  paper,  required  to 
be  delivered,  to  the  sheriff,  in  order  to  effect  a  redemp- 
tion, as  prescribed  in  this  article,  at  any  time  before  the 
last  day  of  the  fifteen  months  from  the  time  of  the  sale, 
109 
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must  be  paid  to  the  officer  who  made  the  sale  ;  unless 
the  person  entitled  to  redeem,  his  agent  or  attorney, 
files  with  the  clerk  of  the  county,  with  the  paper  or 
papers  required  to  be  filed,  or  to  be  delivered  to  the 
sheriff,  for  the  purpose  of  effecting  the  redemption,  his 
affidavit,  to  the  effect,  that  the  officer  is  dead  ;  or  has 
been  removed  ;  or,  where  he  is  a  coroner,  that  he  is  no 
longer  in  office  ;  or  that  after  diligent  search,  the  affiant 
has  been  unable  to  find  him  within  the  county  ;  in  which 
case,  the  money  may  be  paid  into  court,  by  paying  it  to 
the  county  treasurer,  to  the  credit  of  the  cause,  with 
like  effect,  as  where  it  is  paid  to  the  sheriff,  after  a  sale 
by  the  latter. 

2.  The  provisions  of  section  fourteen  hundred  and 
fifty-five  of  the  Code  apply  to  a  redemption,  upon  a  sale 
made  as  prescribed  in  this  section  ;  and  the  officer,  who 
sold  the  property,  must  attend,  as  the  sheriff  is  therein 
required  to  attend.  If  he  is  not  present,  the  redemption 
may  be  effected,  as  prescribed  in  that  section,  for 
redemption  in  a  case,  where  the  term  of  office  of  the 
sheriff,  who  made  the  sale,  has  expired.  (Co.  Civ.  Proc. 
§  1477). 

The  fifteen  months  within  which  the  redemption  must 
be  made  are  calendar  months.  {Snyder  v.  Warren,  2 
Cow.  518).  In  making  the  calculation  the  day  of  the 
sale  is  excluded.  The  redemption  may  be  made  at  any 
hour  of  the  day  up  to  midnight.  {Ex  parte  Bank  of 
Monroe,  7  Hill  177).  If  the  last  day  of  the  fifteen  months 
is  Sunday,  a  redemption  made  on  Monday  is  good.  {Por- 
ter V.  Pierce,  43  Hun  11). 

The  money  required  to  be  paid  by  a  creditor,  in  order 
to  effect  a  redemption  of  real  property,  may  be  paid  to 
the  purchaser  or  creditor,  from  whom  the  property  is  to 
be  redeemed,  his  executor,  administrator  or  assignee;  or 
it  may  be  paid,  for  the  use  of  the  person  so  entitled 
thereto,  to  the  sheriff  who  made  the  sale.  (Co.  Civ. 
Proc.  §  1462). 

Upon  the  redemption,  a  certificate  must  be  given  of 
the  fact  as  required  by  section  fourteen  hundred  and 
sixty -nine.     (See  subdv.  1  supra). 

A  redemption  by  a  creditor  is  effected,  only  when  he 
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has  paid  all  the  money  required  to  be  paid,  and  filed  or 
delivered  all  the  papers,  required  to  be  filed  or  delivered, 
as  prescribed  in  this  article;  and  a  waiver  of  any  of  those 
requirements  is  void,  as  against  a  person  v^^ho  is  entitled 
subsequently  to  redeem.  Where  a  redemption  is  thus 
effected,  it  vests  in  the  redeeming  creditor  all  the  right, 
title  and  interest,  which  the  purchaser  acquired  by  the 
sale.     (Oo.  Civ.  Proc.  §  1468). 

A  creditor,  by  making  the  redemption,  takes  the  place 
of  the  purchaser;  but  if  his  redemption  is  made  under  a 
junior  judgment  it  does  not  operate  as  a  discharge  of  the 
judgment.  [Emmett  v.  Bradstreet,  20  Wend.  50;  Van 
Home  V.  McLaren,  8  Paige  285).  A  redemption  by  a 
senior  judgment  creditor  of  lands  which  were  sold  under 
a  junior  judgment,  operates  as  a  payment  of  the  senior 
judgment,  if  the  lands  are  of  sufficient  value  to  pay  the 
amount  of  the  bid  and  of  the  senior  judgment.  {Benton 
V.  Hatch,  43  Hun  142). 

Where  a  person,  who  has  an  absolute  title  to,  or  a 
judgment  or  mortgage,  which  is  a  lien  upon,  a  distinct 
parcel  only  of  the  real  property,  sold  by  virtue  of  an 
execution,  would  be  authorized,  by  this  article,  to  re- 
deem the  property,  if  his  title  or  Hen  extended  to  the 
whole,  he  may  redeem,  from  a  purchaser,  the  entire 
property  sold,  or  from  a  prior  redeeming  creditor,  the 
entire  property  redeemed  by  that  creditor;  except  that 
if  his  title  or  lien  extends  to  a  distinet  parcel  only  of 
one  or  more  parts  of  the  property,  which  were  separately 
sold,  he  can  redeem,  from  a  purchaser,  only  the  part  or 
parts  thus  separately  sold,  in  which  his  distinct  parcel  is 
included.     (Co.  Civ.  Proc.  §  1458). 

Where  the  judgment  or  mortgage  of  a  creditor,  en- 
titled to  redeem,  is  a  lien  upon  an  undivided  share,  speci- 
fied in  the  last  section,  he  may  redeem,  from  a  purchaser, 
that  undivided  share,  by  paying  him  the  same  propor- 
tion of  the  purchase-money,  which  the  owner  must  have 
paid  to  redeem  it,  as  prescribed  in  the  last  section ;  or  he 
may  redeem,  from  a  prior  redeeming  creditor,  the  entire 
property  redeemed  by  the  latter,  with  like  effect  and  in 
the  same  manner,  as  if  his  lien  attached  to  the  whole. 
(Co.  Civ.  Proc.  §  1460). 
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The  sheriff,  the  purchaser,  the  judgment-creditor,  or 
a  redeeming  creditor,  cannot,  by  his  agreement  or  other 
act,  in  any  manner  impair  or  j)rejudice  the  right  of  any 
other  person  to  i-edeem,  as  prescribed  in  this  section. 
(Co.  Civ.  Proc.  §  1461). 

Sub-division  3. — Eedemption  by  Subsequent 
Creditors. 

Where  a  creditor  has  redeemed  real  property,  as  pre- 
scribed in  section  fourteen  hundred  and  sixty-one,  any 
other  creditor,  who  might  have  redeemed  it  from  the 
purchaser,  as  therein  prescribed,  may  redeem  it  from  the 
first  redeeming  reditor,  as  follows  : 

1.  He  must  reimburse  to  the  first  redeeming  creditor, 
his  executor,  administrator,  or  assignee,  the  sum  paid  by 
him  to  redeem  the  property,  with  interest  at  the  rate  of 
seven  per  centum  a  year,  from  the  time  of  his  redemption. 

2.  He  must  execute  a  certificate  of  satisfaction,  re- 
lating to  his  judgment  or  mortgage,  in  like  manner  as 
the  first  redeeming  creditor  was  required  to  do. 

3.  If  the  judgment  or  mortgage,  by  virtue  of  which 
the  first  creditor  redeemed,  is  prior  to  the  judgment  or 
mortgage  of  the  second  creditor,  the  second  creditor 
must  also  pay  to  the  first  creditor,  the  sum  specified  in 
the  certificate  of  satisfaction,  executed  by  him  upon  his 
redemption,  with  interest  at  the  rate  of  seven  per  centum 
a  year,  from  the  time  of  his  redemption  ;  unless  the  first 
redeeming  creditor's  judgment  or  mortgage  had  ceased, 
when  he  redeemed,  to  be  a  lien  as  against  the  second  re- 
deeming creditor  ;  in  which  case,  the  latter  need  not  pay 
any  part  of  the  sum,  specified  in  the  certificate.  (Co. 
Civ.  Proc.  §  1451). 

Where  the  lien  of  the  second  redeeming  creditor's 
judgment  or  mortgage,  is  prior  to  that  of  the  first  re- 
deeming creditor's  judgment  or  mortgage,  so  that  the 
former  redeems,  without  paying  the  sum,  specified  in 
the  latter's  certificate  of  satisfaction,  the  latter  may, 
without  executing  another  certificate  of  satisfaction, 
again  redeem  from  the  former,  or  from  any  subsequent 
redeeming  creditor,  in  a  case,  where  he  would  have  been 
entitled  to  redeem,  if  his  first  certificate  had  not  been 
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executed  ;  and  he  has  the  same  rights,  with  respect  to 
any  creditor  redeeming  from  him,  as  if  his  first  certifi- 
cate had  been  executed,  when  he  made  his  second 
redemption.     (Co.  Civ.  Proc.  §  1452). 

A  third  or  other  creditor,  who  might  have  redeemed, 
as  prescribed  above,  may  redeem  from  the  second  or  any 
other  creditor,  who  has  redeemed,  in  the  manner,  and 
upon  the  terms  and  conditions,  prescribed  in  sections 
fourteen  hundred  and  fifty-one  and  fourteen  hundred 
and  fifty-two  of  the  Code.     (Co.  Civ.  Proc.  §  1453). 

A  creditor,  who  might  have  redeemed  within  fifteen 
months  after  the  sale,  as  prescribed  in  the  last  four  sec- 
tions, may  redeem  from  any  other  redeeming  creditor, 
although  the  fifteen  months  have  elapsed ;  provided, 
that  he  thus  redeems  within  twenty-four  hours  after  the 
last  previous  redemption.     (Co.  Civ.  Proc.  §  1454). 

If  the  twenty-four  hours  within  which  a  subsequent 
creditor  may  redeem  expires  on  Sunday,  a  redemption 
on  the  next  day  is  in  time.    {Porter  v.  Pierce,  43  Hun,  11). 

If  the  purchaser,  at  the  execution  sale,  of  property, 
which  can  be  redeemed  by  a  creditor,  is  also  a  creditor 
of  the  judgment-debtor,  and  as  such  could  redeem  from 
a  purchaser,  or  a  redeeming  creditor,  he  may  avail  him- 
self of  his  judgment  or  mortgage,  to  redeem  from  any 
other  redeeming  credito.     (Co.  Civ.  Proc.  §  1456). 

The  judgment-creditor,  by  virtue  of  whose  execution 
real  property  has  been  sold,  cannot  avail  himself  of  the 
judgment,  upon  which  the  execution  was  issued,  to  re- 
deem the  property ;  nor,  except  as  otherwise  specially 
prescribed  in  this  article,  can  a  creditor,  who  has  once 
redeemed,  avail  himself  of  the  same  judgment  or  mort- 
gage, to  redeem  again.  But  if  either  has  another  judg- 
ment or  mortgage,  which  would  entitle  him  to  redeem, 
he  may  avail  himself  thereof  for  that  purpose,  in  the 
same  manner  and  on  the  same  terms,  as  any  other 
creditor.     (Co.  Civ.  Proc.  §  1457). 

The  mode  of  redemption  by  a  subsequent  creditor  is 
the  same  as  that  by  any  other  creditor,  as  to  which,  see 
sub-division  2,  supra. 
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Section  8.  Conveyance. 

Immediately  after  the  expiration  of  fifteen  months 
from  the  time  of  sale;  except  where  a  redemption  has 
been  made  on  the  last  day  of  the  fifteen  months,  and,  in 
that  case,  immediately  after  the  expiration  of  twenty- 
four  hours  from  the  last  redemption;  the  sheriif,  who 
made  the  sale,  must  execute  the  proper  deed  or  deeds, 
in  order  to  convey  to  the  person  or  persons  entitled 
thereto,  the  part  or  parts  of  the  property  sold,  which 
have  not  been  redeemed  by  the  judgment  debtor,  his 
heir,  devisee  or  assignee.  The  deed  conveys  to  the 
grantee  therein  the  right,  title,  and  interest,  which  were 
sold  by  the  sherifl:.  After  the  sale  shall  have  been  re- 
corded for  twenty  years  in  the  county  where  the  real 
estate  is  situated,  it  shall  be  presumptive  evidence  of  the 
facts  therein  stated.      Co.  Civ.  Proc.  §  1471). 

Where  the  sheriff  has  died  or  is  removed  from  office 
or  has  become  otherwise  disqualified  to  act,  the  under- 
sheriff  must  execute  and  deliver  the  proper  deeds.  If 
the  under-sheriff  also  has  died  or  been  removed  from 
office  or  become  disqualified,  the  sheriff' s  successor  must 
execute  and  deliver  the  proper  deeds,  and  those  officers 
respectively  have  the  same  powers  as  the  sheriff  for  all 
those  purposes.  (Go.  Civ.  Proc.  §  1475).  A  person  ap- 
pointed to  execute  a  deed  under  this  section  is  not  re- 
quired to  give  security.  {Sickles  v.  Hogeioom,  10  Wend. 
562).  A  conveyance  of  property,  sold  under  an  execu- 
tion, must  distinctly  state  in  the  granting  clause  thereof 
whose  right,  title  or  interest  was  sold  and  is  conveyed, 
without  naming  in  that  clause  any  of  the  other  par- 
ties to  the  action ;  otherwise  the  purchaser  is  not 
bound  to  accept  the  conveyance,  and  the  officer  execut- 
ing it  is  liable  for  the  damage  which  the  purchaser  sus- 
tains by  the  omission,  whether  he  accepts  or  refuses  to 
accept  it.     (Co.  Civ.  Proc.  §  1244). 

If  any  part  of  the  property  remains  unredeemed  by  a 
creditor,  it  must  be  conveyed,  by  the  sheriff,  to  the  pur- 
chaser upon  the  sale,  except  where  the  certificate  of  sale 
huj  been  assigned;  in  which  case,  it  must  be  conveyed  to 
the  last  assignee.  Any  part  or  parts  of  the  property 
sold,  which  have  been  redeemed  by  a  creditor,  must  be 
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conveyed  by  the  sheriff,  to  the  last  redeeming  creditor, 
except  where  he  has  assigned  the  certificate  of  redemp- 
tion, or  has  executed  any  other  assignment  of  his  right, 
title,  and  interest  in  the  property  redeemed  by  him-,  in 
which  case  it  must  be  conveyed  to  the  last  assignee. 
<Co.  Civ.  Proc.  §  1472). 

Where  a  person,  entitled  to  a  deed,  dies  before  the  de- 
livery of  the  deed,  the  sheriff  must  execute  and  deliver 
the  deed  to  his  executor  or  administrator.  The  property 
so  conveyed  must  be  held,  in  trust  for  the  use  of  the 
heirs  or  devisees  of  the  decedent,  subject  to  the  dower 
of  his  widow,  if  there  is  one;  but  it  may  be  sold  in  a 
proper  case,  for  the  payment  of  his  debts,  in  the  same 
manner  as  land,  whereof  he  died  seized.  (Co.  Civ.  Proc. 
§  1473). 

A  recital  of  the  judgment  or  execution  under  which 
the  sale  is  made  is  not  essential  in  the  deed,  and  a  mis- 
take in  it  does  not  invalidate  the  deed.  {Jackson  v.  Pratt, 
10  John.  381).  The  conveyance,  should  so  far  refer  to 
the  judgment  or  execution,  as  that  it  may  appear  that 
the  sheriff  acted  under  authority  of  them.  {Averill  v. 
Wilson,  4  Barb.  180).  A  failure  by  the  sheriff  to  return 
the  execution  does  not  affect  the  title  of  the  purchaser. 
{PJiillips  V.  Schiffer,  7  Lans.  347;  64  Barb.  548).  If  the 
first  deed  is  irregular,  and  the  sherii¥  afterwards  executes 
another  one,  the  court  will,  upon  motion,  set  aside  the 
first  one,  and  it  is  not  necessary  in  such  a  case  to  make 
an  order  confirming  the  second  one,  {Bay  v.  Oilliland, 
1  Cow.  220).  The  deed  must  describe  the  property  with 
reasonable  certainty.  {Peck  v.  Mallams,  10  N.  Y  509). 
When  given,  it  relates  back  to  the  time  of  the  judgment 
and  conveys  property  of  the  judgment  debtor  as  of  that 
time.     {Lamont  v.  Chesire,  65  N.  Y.  30). 

Before  an  assignee,  or  his  executor  or  administrator, 
is  entitled  to  a  deed,  each  assignment,  under  which  the 
deed  is  claimed,  must  be  acknowledged  or  proved,  and 
certified,  in  like  manner  as  a  deed  to  be  recorded  in  the 
county  where  the  property  is  situated,  and  must  be  filed 
in  the  office  of  the  clerk  of  that  county.  (Co.  Civ.  Proc. 
§  1474). 

If  the  sheriff  recites  the  assignment  of  the  certificate 
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of  sale,  and  the  record  of  it,  the  grantee's  title  is  not 
affected  by  a  failure  to  record  it  {Phillips  v.  Schiffer,  1 
Lans.  347;  64  Barb.  548);  nor  is  the  conveyance  to  the 
assignee  in  any  way  invalidated  by  the  fact  that  the  cer- 
tificate of  sale  was  not  filed  {Bk.  of  Vergennes  v.  War- 
ren, 7  HiU,  91);  but  the  assignee  cannot  compel  the  ex- 
ecution of  a  conveyance  to  him  unless  the  certificate  and 
its  assignment  have  been  filed  and  recorded.  {People  v. 
Ransom,  2  N.  Y.  490).  If  the  purchaser  is  entitled  to  a 
deed  the  court  will  compel  the  sheriff  to  execute  it  upon, 
motion.     {People  v.  Haskins,  1  Wend.  463). 

Sec.  9.  Remedies  for  fa,ilure  of  title. 

The  purchaser  of  real  property,  sold  by  virtue  of  an  ex- 
ecution, his  heir,  devisee,  grantee,  or  assignee,  who  is 
evicted  from  the  possession  thereof,  or  against  whom 
judgment  is  rendered,  in  an  action  to  recover  the  same, 
may  recover  the  purchase-money,  with  interest,  from  the 
person  for  whose  benefit  the  property  was  sold,  where 
the  judgment  was  rendered,  or  the  eviction  occurred,  in. 
consequence,  either: 

1.  Of  any  irregularity  in  the  proceedings  concerning 
the  sale;  or 

2.  Of  the  judgment,  upon  which  the  execution  was 
issued  being  vacated  or  reversed,  or  set  aside  for  irregu- 
larity, or  error  in  fact.     (Co.  Civ.  Proc.  §  1479). 

Where  final  judgment  is  rendered,  against  the  defend- 
ant, in  an  action  specified  in  subdivision  first  of  section 
fourteen  hundred  and  seventy-nine,  the  judgment,  by 
virtue  of  which  the  sale  was  made,  remains,  in  his 
favor,  vaHd  and  effectual  against  the  judgment- 
debtor  therein,  his  executor,  administrator,  heir  or  de- 
visee, for  the  purpose  of  collecting  the  sum  paid  on  the 
sale,  with  interest.  He  may  accordingly  have  a  further 
execution  upon  that  judgment;  but  the  execution  does 
not  affect  a  purchaser  in  good  faith,  or  an  incumbrancer 
by  mortgage,  judgment  or  otherwise,  whose  title  or 
whose  incumbrance  accrued  before  the  actual  levy 
thereof.     (Co.  Civ.  Proc.  §  1480). 

Where  the  real  property  of  two  or  more  persons  is  lia- 
ble to  satisfy  a  judgment,  and  the  whole  of  the  judg- 
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ment,  or  more  than  a  due  proportion  thereof,  has  been 
collected,  by  a  sale  of  the  real  property  of  one  or  more  of 
them,  by  virtue  of  an  execution  issued  upon  the  judg- 
ment; the  person  so  aggrieved,  or  his  executor  or  admin^ 
istrator,  may  maintain  an  action,  to  compel  a  just  and 
equal  contribution  by  all  the  persons,  whose  real  prop- 
erty ought  to  contribute  as  prescribed  in  section  fourteen 
hundred  and  eighty-three.     (Co.  Civ.  Proc,  §  1481). 

Where  the  heir,  devisee,  or  grantee,  of  a  judgment- 
debtor,  having  an  absolute  title  to  a  distinct  parcel  of  real 
property,  sold  by  virtue  of  an  execution,  redeems,  as  pre- 
scribed in  section  fourteen  hundred  and  fifty-eight  of  the 
Code,  the  property  sold,  or  any  part  or  parts  thereof 
separately  sold,  v^^hich  include  his  property;  lie  may,  in 
like  manner  maintain  an  action,  to  compel  a  just  and 
equal  contribution  by  those,  who  own  the  residue  of  the 
property  thus  redeemed.     (Co.  Civ.  Proc.  §  1482). 

Where  an  action  is  brought,  as  prescribed  in  sections 
fourteen  hundred  and  eighty-two  and  fourteen  hundred 
and  eighty-one,  the  real  property  is  liable  to  contribution 
in  the  following  order: 

1.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  which  have  been  conveyed  by  the  judgment- 
debtor,  they  are  liable  in  succession,  commencing  with 
the  portion  last  conveyed. 

2.  If  it  comprises  different  undivided  shares  or  distinct 
parcels,  which  have  been  sold  by  virtue  of  two  or  more 
executions,  they  are  liable  in  succession,  commencing 
with  the  portion  sold  under  the  last  and  youngest  judg- 
ment. 

3.  If  it  comprises  different  undivided  shares  or  dis- 
tinct parcels,  some  of  which  have  been  conveyed  by  the 
judgment-debtor,  and  some  of  which  have  been  sold  by 
virtue  of  one  or  more  executions,  they  are  respectively 
liable  in  succession,  according  to  the  order  prescribed  in 
the  first  and  second  subdivisions  of  this  section.  (Co.  Civ. 
Proc.  §  1483). 

For  the  purpose  of  enforcing   contribution,   as  pre- 
scribed in  section  fourteen  hundred  and  eighty-three,  the 
court,  in  which  the .  action  is  brought,   may,  and  in  a. 
110 
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proper  case,  must,  permit  the  plaintiff  to  use  the  original 
judgment,  and  to  collect,  by  an  execution  issued  there- 
upon, out  of  any  real  property  subject  to  the  lien  thereof, 
the  sum  which  ought  to  be  contributed  by  that  property. 
For  that  purpose,  the  lien  of  the  original  judgment,  upon 
that  real  property,  when  preserved,  as  prescribed  in  sec- 
tion fourteen  hundred  and  eighty-five,  continues,  for 
the  term  prescribed  in  sections  twelve  hundred  and  fifty- 
one  and  twelve  hundred  and  fifty-five  of  the  Cocje,  to  the 
extent  of  the  sum,  which  ought  to  be  so  contributed, 
notwithstanding  the  payment  made  by  the  party  seeking 
contribution.     (Co.  Civ.  Proc.  §  1484). 

The  lien  of  the  original  judgment  may  be  preserved, 
as  prescribed  in  section  fourteen  hundred  and  eighty- 
four,  by  filing,  in  the  clerk's  office  of  the  county  where 
the  real  property  is  situated,  within  twenty  days  after 
the  payment,  for  which  contribution  is  claimed,  an  affi- 
davit, in  behalf  of  the  person  aggrieved,  stating  the  sum 
paid,  and  his  claim  to  use  the  judgment  for  the  reim- 
bursement thereof,  with  a  notice,  requiring  the  clerk  to 
make  the  entries  specified  in  the  next  section.  But  the 
lien  is  not  preserved,  as  against  a  grantee  or  mortgagee 
in  good  faith,  for  a  valuable  consideration,  without 
notice,  and  before  the  entries  are  actually  made.  (Co. 
■Civ.  Proc.  §  1485). 

On  filing  the  affidavit  and  notice,  the  clerk  must  make, 
upon  the  docket  of  the  judgment,  an  entry,  stating  the 
sum  paid,  and  that  the  judgment  is  claimed  to  be  a  lien 
to  that  amount.  Where  it  is  desired  to  preserve  the  lien, 
upon  property  situated  in  two  or  more  counties,  a  similar 
affidavit  and  notice  must  be  filed  with^  and  a  similar 
entry  made  by,  the  clerk  of  each  county.  (Co.  Civ.  Proc. 
§  1^86). 

ARTICLE  VII. 

EXECUTION  AGAINST  THE  PERSON. 

SBCTION. 

1.  In  what  cases  it  may  issue. 
3.  How  and  when  it  is  issuable. 

3.  Arrest  and  custody  of  Ihe  prisoner. 

4.  Effect  of  arrest. 

5.  Discharge  from  arrest.  • 

6.  New  eXLCution. 
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Sec.  1 .  In  \7hat  cases  it  may  issue. 

Where  a  judgment  can  be  enforced  by  execution,  as 
prescribed  in  section  twelve  hundred  and  forty  of  the 
Oode,  an  execution  against  the  person  of  the  judgment 
debtor,  may  be  'issued  thereupon,  subject  to  the  excep- 
tion specified  in  the  next  section,  in  either  of  the  follow- 
ing cases: 

1.  Where  the  plaintiff's  right  to  arrest  the  defendant 
depends  upon  the  nature  of  the  action. 

2.  In  any  other  case,  where  an  order  of  arrest  has  been 
granted  and  executed  in  the  action,  and  if  it  was  exe- 
cuted against  the  judgment  debtor  where  it  has  not  been 
vacated.     (Co.  Civ.  Proc.  §  1487). 

For  a  statement  of  the  classes  of  judgments,  which 
may  be  enforced  by  execution,  see  Article  1,  sec.  1, 
supra.  The  question  where  the  right  to  arrest  depends 
upon  the  nature  of  the  action  is  discussed  in  the  first 
volume.  (See  vol.  1,  p.  392  et  seq).  Where  the  right  to 
issue  an  execution  against  the  person  depends  upon '  the 
nature  of  the  action,  it  may  issue  although  no  order  of 
arrest  had  been  granted.  (Smith  v.  Duffy,  3T  Hun  506). 
In  Segelken  v.  Meyer  (94  N.  Y.  474),  it  was  held  that  an 
action  for  money  received  by  a  public  officer  or  by  an  at- 
torney, solicitor  or  counselor,  or  by  an  officer  or  agent  of 
an  association  or  banking  association  in  the  course  of  his 
employment  or  by  a  factor,  agent,  broker  or  other  person 
in  a  fiduciary  capacity,  was  ex  contractu,  and  that  the 
plaintiff  must  procure  an  order  of  arrest  to  be  granted 
in  the  action  if  he  desired  to  arrest  the  defendant  on  final 
process  under  the  judgment.  This  case  was  followed  in 
the  case  of  Chapin  v.  Foster  (101  N.  Y.  1).  Since  those 
cases  were  decided  the  provisions  of  the  Oode  referred  to 
therein,  which  were  at  that  time  contained  in  subdivision 
three  of  section  five  hundred  and  fifty,  have  been  made 
a  part  of  subdivision  two  of  section  five  hundred  and 
forty-nine,  and  it  has  been  provided  in  that  section  that 
the  right  to  an  order  of  arrest  exists  only  when,  ni  such 
an  action,  it  is  alleged  in  the  complaint  that 
the  money  was  received  or  the  property  misappropriated 
or  fraudulently  misapplied  by  one  of  the  classes  of  per- 
sons above  referred  to,  and  that  such  facts  must  be  proved 
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upon  the  trial,  or  the  plaintiff  carinot  recover  a  judgment 
in  the  action.     Since  that  amendment  of  the  Code  an 
execution  against  the  person  of  the  defendant  can  be 
issued  upon  a  judgment  obtained  in  actions  of  that 
nature,  without  first  jjrocuring  an  order  of  arrest.     A 
plaintiff  will  not  be  entitled  to  issue  an  execution  against 
the  body  of  the  defendant,  unless  the  cause  of  action  in 
the  complaint  is  so  set  out  that  there  is  no  doubt  tliat  it 
is  one  of  the  actions  mentioned  in  section  five  liundred 
and  forty-nine  of  the  Code,  in  which  the  right  to  arrest 
the  defendant  depends  upon  the  nature  of  the  action. 
If  the  allegations  of  the  complaint  leave  any  doubt  as  to 
whether  such  a  cause  of  action  is  stated,  the  plaintiff 
cannot  have  an  execution  against  the  body  of  the  de- 
fendant unless  he  has  first  obtained  an  order  of  arrest  in 
the  action.     {Mtna  Ins.  Co.   v.   SJiuler,  28  Hun,  338 ; 
Bolter  V.  Baker,  21  Wkly.  Dig.  64).     The  cause  of  action 
and  the  cause  of  arrest  must  be   identical.     ( Wood  v. 
Hei\ry,  40  N.  Y.  124).     If  an  order  of  arrest  has  been 
granted  on  one  of  several  causes  of  action,  which  are  set 
out  in  the  complaint,  and  the  plaintiff  does  not  recover 
a  judgment  on  the  cause  of  action  on  which  the  order  of 
arrest  was  granted,  but  upon  another  cause  of  action, 
for  which  the  defendant  would  not  be  liable  to  arrest,  an 
execution  against  the  body  cannot  issue  upon  the  judg- 
ment.    {Smith  V.  Knapp,  30  IST.  Y.  581).     If  two  causes 
of  action  are  set.,  out  in  the  complaint,  on  only  one  of 
which  an  order  of  arrest  might  be  granted,  an  execution 
against  the  body  of  the  defendant  cannot  issue  upon  the 
recovery   of   judgment,    unless   an   order  of   arrest  was 
actually  granted  in  the  action.  The  allegations  of  the  com- 
plaint must  be  such  as  to  entitle  the  plaintiff  to  an  order 
of  arrest,  and  he  cannot  issue  a  body  execution,  if  the  facts 
are  not  set  out  in  the  complaint,  although  the  findings  of 
the  judge  show  that  the  case  is  a  proper  one  for  an  order  of 
arrest.  (Para  v.  Yilmar^  52  How.  288).  An  execution  against 
the  body  can  be  issued  upon  the  recovery  of  judgment 
by  the  plaintiff  in  an  action  for  damages  to  his  person 
resulting  from  defendant's  negligence.     {Ritterman  v. 
Bopes,  52  Super.  286).     If  the  plaintiff  recovers  judg- 
ment in  an  action  to  annul  a  conveyance  which  was  ob- 
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tained  from  him  by  the  fraud  of  the  defendant,  he  is 
entitled  to  issue  a  body  execution  against  the  defendant. 
{Smith  V.  Duffy,  37  Hun,  506).  If  the  action  be  one  in 
which  the  plaintiff  could  issue  an  execution  against  the 
body  of  the  defendant,  if  he  recovered  against  him,  the 
defendant  may  issue  an  execution  against  the  body  of 
the  plaintiff  on  recovery  of  judgment  in  the  action  for 
costs  {Kloppenberg  v.  Neefus,  4  Sandf.  655);  and  the 
defendant  may  also  have  a  body  execution  in  such  an 
action,  although  the  plaintiff  has  united  with  that  cause 
of  action  another  one  in  which  no  order  of  arrest  could 
issue  against  the  defendant,  and  therefore  has  precluded 
himself  from  issuing  a  body  execution  against  the  de- 
fendant. {Miller  V.  Scherder,  2  N.  Y.  262).  An  exe- 
cution against  the  person  will  not  issue  to  collect  inter- 
locutory costs.  {McGuUoch  v.  Hoffman,  1  Law  Bull.  27). 
Where  an  order  of  arrest  has  been  obtained  and  is  in 
force,  an  execution  against  the  parson  may  be  issued,  as 
of  course  without  leave  of  the  court.  {Growell  v.  Brown, 
17  How.  Pr.  68).  The  right  to  such  an  execution  need 
not  appear  by  the  judgment  roll.  {Corwin  v.  Freeland, 
6  ]Sr.  Y.  560).  If  an  order  of  arrest  has  been  obtained 
in  an  action,  and  the  defendant  has  omitted  to  move  to 
set  it  aside,  or  has  failed  in  a  motion  for  that  purpose, 
he  cannot  after  judgment,  question  the  right  of  the  plain- 
tiff to  an  execution  against  the  person.  {Elwood  v.  Gard- 
ner, 45  N.  Y.  349). 

An  execution  cannot  be  issued  against  the  person  of  a 
waman,  unless  an  order  of  arrest  has  been  granted  and 
executed  in  the  action,  and,  if  it  was  executed  against 
the  judgment  debtor,  has  not  been  vacated.  (Co.  Civ. 
Proc.  §  1488). 

Sec.  2.  HoTT  and  ^rhen  it  is  issuable. 

Unless  the  judgment  debtor  is  actually  confined,  with- 
out having  been  admitted  to  the  liberties  of  the  jail,  by 
virtue  of  an  execution  against  his  person,  issued  in  an- 
other action,  or  of  an  order  of  arrest  or  a  surrender  by 
his  bail,  in  the  same  action,  an  execution  against  his  per- 
son cannot  be  issued,  until  an  execution  against  his  prop- 
erty has  been  returned,  wholly  or  partly  unsatisfied.     If  he 
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is  a  resident  of  the  state,  the  execution  against  his  prop- 
erty must  have  been  issued  to  the  county  where  he  re- 
sides.    (Co.  Civ.  Proc.  §  1489). 

If  an  execution  against  the  body  is  issued,  before  tha 
issuing  and  return  of  an  oxecution  against  property,  as 
required  by  this  section,  it  is  void  unless  the  debtor  is 
actually  confined  in  jail  upon  civil  process  {Bergman  v. 
Noble,  45  Hun,  133);  but  the  right  to  insist  upon  the  fail- 
ure to  issue  an  execution  against  property  is  personal 
to  the  judgment-debtor,  and  he  may  waive  it,  and  he 
does  waive  it,  where  he  serves  on  the  plaintiff  a  writteu 
demand  that  he  issue  an  execution  against  the  body. 
{N.  Y.  Guar,  and  Ind.  Co.  v.  Rogers,  11 N.  Y.  377).  The- 
defendant  does  not,  however,  waive  any  irregularity  in 
the  execution  because  he  remains  for  a  short  time  in  cus- 
tody under  it.  {Goodwin  v.  Griffis,  88  K.  Y.  629).  If 
an  execution  against  the  property  has  been  issued,  and 
returned  unsatisfied  in  the  county  in  which  the  debtor 
resides,  it  is  not  necessary  that  it  should  have  been  issued 
to  another  county,  in  which  the  judgment  has  been  dock- 
eted, before  a  body  execution  shall  be  issued  upon  th& 
judgment.     {O' Shea  v.  Kohn,  38  Hun,  149). 

An  execution  against  the  person  of  the  judgment- 
debtor  cannot  be  issued,  without  leave  of  the  court,  while 
an  execution  against  his  property,  issued  in  the  same 
action,  remains  unreturned;  and  an  execution  against 
his  property  cannot  be  issued,  without  leave  of  the  court, 
while  an  execution  against  his  person,  issued  in  the  same 
action,  remains  unreturned.     (Co.  Civ.  Proc.  §  1490). 

Where  a  judgment-debtor  has  been  taken,  and  remains 
in  custody,  by  virtue  of  an  execution  against  his  person,, 
another  execution  cannot  be  issued,  in  the  same  action, 
against  his  person  or  his  property,  except  in  a  case  es- 
pecially prescribed  by  law.     (Co.  Civ.  Proc.  §  1491). 

If  a  judgment-debtor  escapes,  after  having  been  taken, 
by  virtue  of  an  execution  against  his  person,  he  may  be 
retaken,  by  virtue  of  a  new  execution  against  his  person; 
or  an  execution  against  his  property  may  be  issued,  as  if 
the  execution,  by  virtue  of  which  he  was  taken,  had 
been  returned,  without  his  having  been  taken.  (Co.  Civ. 
Proc.  §  1492). 
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The  regulations  with  regard  to  the  form  of  an  execu- 
tion against  the  person  are  set  out  in  article  3,  section  3^ 
subdivision  2,  supra. 

Sec.  3.  Arrest  and  custody  of  the  prisoner. 

As  to  the  manner  of  making  the  arrest,  see  Vol.  1,  p.  427. 

A  person  arrested  upon  an  execution,  issued  upon  a 
judgment  rendered  in  a  court  of  record,  must  be  safely 
kept  in  custody  in  the  manner  prescribed  by  law,  and 
except  as  prescribed  in  sections  one  hundred  and  elevem 
and  one  hundred  and  twelve  of  the  Code  of  Civil  Pro- 
cedure, at  his  own  expense,  until  he  satisfies  the  judg- 
ment rendered  against  him,  or  is  discharged  according  to 
law.     (Co.  Civ.  Proc.  §  110). 

A  person  in  the  custody  of  the  sheriff,  by  virtue  of  an 
execution  in  a  civil  action,  is  entitled  to  be  admitted  to 
the  liberties  of  the  jail,  upon  delivering  to  the  sheriff  an* 
undertaking  as  prescribed  in  section  one  hundred  and) 
fifty  of  the  Code.     (Co.  Civ.  Proc.  §  149). 

The  undertaking  must  be  executed  by  the  prisoner 
and  one  or  more  sufficient  sureties,  residents  and  house- 
holders or  freeholders  of  the  county,  in  a  penalty  at  least" 
twice  the  sum  directed  to  be  collected  by  the  execution, 
if  he  is  in  custody  under  an  execution  ;  or  remaining 
uncollected  upon  a  judgment  against  him,  if  he  has  been 
surrendered  after  judgment ;  conditioned  that  the  person 
so  in  custody  shall  remain  a  prisoner,  and  shall  not,  at 
any  time  or  in  any  manner,  escape  or  go  without  the , 
liberties  of  the  jail  until  discharged  by  due  course  of  law. 
(Co.  Civ.  Proc.  §  150). 

The  provisions  regulating  the  justification  of  bail;  the 
officers  before  whom  they  must  justify;  the  substitution 
of  new  sureties,  or  a  new  undertaking;  the  examination 
or  qualifications  of  the  new  sureties,  and  the  allowance 
of  the  undertaking  which  are  prescribed  in  the  Code 
with  regard  to  giving  bail  upon  arrest  upon  mesne  pro- 
cess,' apply  t(!)  and  govern  the  undertaking  given  for  the 
liberties  of  the  jail.  (Co.  Civ.  Proc.  §  150  ;  see  Vol.  1, 
p.  427,  et  seg).  When  an  undertaking  for  the  liberties 
of  the  jail  has  been  allowed,  it  must  be  delivered  to  the 
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party  at  whose  instance  the  prisoner  is  in  custody.     (Co. 
Civ.  Proc.  §  150). 

Sec.  4.  Effect  of  the  arrest. 

The  taking  of  the  body  of  the  defendant  in  execution 
is  a  satisfaction  of  the  judgment  so  long  as  the  imprison- 
ment continues.  The  judgment  is  not  thereby  absolutely 
extinguished,  but  the  imprisonment  prevents  the  creditor 
from  another  remedy  for  the  collection  of  the  debt  while 
the  debtor  is  in  custody.  In  certain  cases  which  are 
mentioned  below,  if  when  the  imprisonment  is  at  an  end, 
the  statute  revives  the  remedy  of  the  creditor  against  the 
property  of  the  judgment  debtor;  but  while  the  imprison- 
ment continues  no  other  or  different  satisfaction  can  be 
obtained.  It  suspends  the  lien  of  the  judgment  upon  the 
real  estate  of  the  defendant,  and  the  plaintifiE  cannot  in 
the  meantime  either  bring  an  action  on  the  judgment, 
nor  enforce  collateral  securities  for  its  payment  during 
the  imprisonment.  The  same  consequences  follow  as 
from  an  actual  satisfaction.  {Koenig  v.  Steckel,  58  IS".  Y. 
475).  If  the  debtor  escapes  the  judgment  revives.  {Mc- 
Ouinty  v.  Herrick,  5  Wend.  240).  If  the  judgment 
creditor  gives  the  debtor  permission  to  go  at  large,  the 
judgment  is  discharged  {Powers  v.  Wilson,  7  Cow,  274); 
but  such  is  not  the  case  where  the  debtor*  gives  notice  of 
amotion  for  his  discharge,  upon  papers  which  show  that 
he  is  entitled  to  it  as  a  matter  of  law,  and  thereupon  the 
creditor  consents  to  the  discharge  without  requiring  the 
•  motion  to  be  made.  In  such  a  case  the  discharge  has  no 
different  effect  than  if  it  had  been  made  pursuant  to  an 
an  order  of  the  court.  (Howe  v.  Quilleaume,  15  Hun, 
462). 

Sec.  5    Discharge  from  arrest. 

The  defendant  must  be  discharged  upon  the  satisfac- 
tion of  the  judgment  against  him  (Co.  Civ.  Proc.  §  110); 
but  payment  of  the  judgment  to  procure  such  a  satisfac- 
tion must  actually,  be  made;  giving  security  is  not 
enough.     {Simonton  v.  Barrett,  21  Wend.  362). 

At  any  time  after  a  judgment  debtor  has  remained  in 
custody,  by  virtue  of  an  execution  against  his  person,  for 
the  space  of  thirty  days,  the  judgment  creditor  may  serve 
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upon  the  sheriff  a  written  notice,  requiring  him  to  dis- 
charge the  judgment  debtor  from  custody,  by  virtue  of 
the  execution.  Whereupon  the  sheriff  must  discharge 
the  judgment  debtor,  and  return  the  execution  accord- 
ingly.    (Oo.  Civ.  Proc.  §  1494). 

No  person  shall  be  imprisoned  within  the  prison  walls 
■of  any  jail  for  a  longer  period  than  throe  months,  under 
an  execution  or  any  other  mandate  against  the  person 
to  enforce  the  recovery  of  a  sum  of  money  less  than  $500 
in  amount,  or  under  a  commitment  upon  a  fine  for  con- 
tempt of  court  in  the  non-payment  of  alimony  or  counsel 
lees  in  a  divorce  case,  where  the  amount  so  to  be  paid  is 
less  than  the  sum  of  $500;  and  where  the  amount  in 
either  of  said  cases  is  $500  or  over,  such  imprison- 
ment shaU  not  continue  for  a  longer  period  than  six 
months.  It  shall  be  the  duty  of  the  sheriff  in  whose 
custody  any  such  person  is  held  to  discharge  such  per- 
son at  the  expiration  of  said  respective  periods,  without 
any  formal  application  being  made  therefor.  No  person 
shall  be  imprisoned  within  the  jail  liberties  of  any  jail 
for  a  longer  period  than  six  months,  upon  any  execution 
or  other  mandate  against  the  person,  and  no  action  shall 
be  commenced  against  the  sheriff  upon  a  bond  given  for 
the  jail  hberties  by  such  person  to  secure  the  benefit  of 
such  liberties,  for  an  escape  made  after  the  expiration  of 
six  months'  imprisonment  as  aforesaid.  Notwithstand- 
ing such  a  discharge  in  either  of  the  above  cases,  the 
judgment  creditor  in  the  execution,  or  the  person  at 
whose  instance  the  said  mandate  was  issued,  has  the 
same  remedy  against  the  property  of  the  person  im- 
prisoned, which  he  had  before  such  execution  or  man- 
date was  issued;  but  the  prisoner  shaU  not  be  again  im- 
prisoned upon  a  like  process,  issued  in  the  same  action^ 
or  arrested  in  any  action  upon  any  judgment  under 
which  the  same  may  have  been  granted.  Except  in  a 
case  hereinbefore  specified  nothing  in  this  section  shall 
effect  a  commitment  for  contempt  of  court.  (Co.  Civ. 
Proc.  §  111).  For  a  construction  of  this  section,  see  Vol. 
1,  p.  426,  where  the  authorities  upon  that  subject  are 
cited.  Except  in  a  case  where  an  order  of  arrest  can 
111 
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be  granted  only  by  the  court,  if  the  plaintiff  unreason- 
ably delays  the  trial  of  the  action,  or  neglects  to  enter 
judgment  therein,  within  ten  days  after  it  is  in  his  power- 
to  do  so,  or  neglects  to  issue  execution  against  the  person- 
of  the  defendant,  within  ten  days  after  the  return  of  the 
execution  against  the  property,  and  in  any  event,  neg- 
lects to  issue  the  sanae  within  three   months  after  the 
entry  of  the  judgment;  or  whenever  it  shall  appear  to- 
the  satisfaction  of  the  court  that  the  plaintiff  in  an  action, 
or  a  judgment  creditor  in  a  judgment,  delays  the  enforce- 
ment of  his  remedies  therein  by  collusion,  or  for  the  pur- 
pose of  allowing  the  debtor  to  remain  in  prison  under 
the  mandate  in  any  other  action,  before  the  issuing  of  the 
mandate  in  favor  of  such  creditor,  so  as  to  produce  a 
continued  and  extended  imprisonment  by  virtue  of  the 
separate  mandates  in  the  different  actions,  the  defendant 
must,  upon  his  application,  made  upon  notice  to  the  plaint- 
iff, be  discharged  from  custody.  If  he  has  already  been 
taken  under  the  mandate  against  him  in  such  action;  or 
if  he  has  not  yet  been  imprisoned  therein,  be  relieved 
from  imprisonment  by  virtue  of  such  mandate,  by  the 
court  in  which  the  action  was  commenced,  unless  reason- 
able cause  is  shown  why  the  application  should  not  be 
granted.     A  defendant  discharged,  as  prescribed  in  this 
section,  shall  not  be  arrested  upon  an  execution  issued 
upon  the  judgment  in  the  action.     (Co.  Civ.  Proc.  §  672). 
For  the  authorities  for  the  construction  of  this  section 
and  as  to  the  cases  in  which  the  defendant  is  entitled  ta 
the  supersedeas,  see  Vol.  1,  p.  425.    The  time  within  whicL 
an  execution  must  be  issued  begins  to  run  from  the  data 
of  actual   entry  of  judgment,  and  not  from  the  time 
when  judgment  might  have  been  entered.     {Standacher 
T.  Pregenzer,  52  How.  Pr.  76).     The  plaintiff  is  entitled 
to  move  for  a  supersedeas  day  under  this  section  al- 
though he  is  not  in  actual  custody.     {De  Silva  v.  Holden, 
11  Civ.  Pro.  Eep.  404;  Vol.   1,  p.  427  supra).     The  mo- 
tion will  not  be  granted  if  reasonable  grounds  appear 
why  the  execution  has  not  been  issued.    {Hobbs  v.  Bash- 
ford,  10  N.  Y.  S.  Eep.  389). 
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Sec.  6.  Ifetr  execution. 

Where  a  judgment  debtor,  who  has  been  taken  by  vir- 
tue of  an  execution  against  his  person,  dies  while  in  cus- 
tody, a  new  execution  against  his  property  may  be  issued, 
as  if  the  execution,  by  virtue  of  which  he  was  taken, 
had  been  returned  without  his  having  been  taken.  (Co. 
Civ.  Proc.  §  1493). 

Where  the  debtor,  having  been  in  custody  for  thirty 
days,  has  been  discharged  by  the  sheriff  in  pursuance  of 
a  notice  from  the  judgment  creditor,  as  provided  in  sec- 
tion fourteen  hundred  and  ninety-four,  supra,  another 
execution  against  the  person  of  the  judgment  debtor  can- 
not be  issued  upon  the  judgment;  but  after  his  discharge 
the  creditor  may  otherwise  enforce  the  judgment  as  if 
the  execution  from  which  he  was  discharged  had  been 
returned  without  his  being  taken.  (Co.  Civ.  Proc. 
§  1494). 

A  new  execution  against  property,  issued  in  a  case 
specified  in  the  last  two  sections,  cannot  be  enforced 
against  an  interest  in  real  property,  including  a  chattel 
real,  which  was  purchased,  in  good  faith,  from  the  judg- 
ment debtor,  after  the  recovery  of  the  judgment  upon 
which  it  is  issued;  or  which  was  sold  by  virtue  of  an  exe- 
cution, issued  upon  a  previous  or  subsequent  judgment. 
(Co.  Civ.  Proc.  §  1495). 
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certificate  to  be  attached. 394 

when  re-settlement  will  be  ordered 395 

where  motion  for  made S9^ 

where  motion  made  in  action  pending  in  another  court 395 

when  case  to  be  filed 39(? 

original  to  be  filed  with  engrossed  copy 39ff 

effect  of  failure  to  serve  case 397 

costs  for  making  and  serving 508 

CERTIFICATE: 

of  public  ofiicer,  of  what  facts  evidence 86 

that  paper  cannot  be  found 86 

when  creates  presumption  of  genuineness 86 

of  chief  officer  of  state  prison,  evidence  of  imprisonment 87 

of  continuance  of  railroad  company 87 

of  records  of  canal  appraisers 87 

of  presentment  and  protest  by  notary  public,  when  evidence 88 

of  marriage,  when  evidence 90 

filed  by  joint  stock  corporations,  when  evidence 97 

112 
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of  original  will,  when  proof  of  execution 97 

of  appointment  of  receiver  of  national  bank 102 

to  prove  docket  of  justice  in  adjoining  state 106 

form  of,  when  not  otherwise  prescribed 108 

duty  of  officer  to  make 109 

for  costs 503 

of  sale  of  real  property  on  execution 853,  854 

efEect  of  redemption  upon 860 

of  redemption  from  sale 859 

See  Execution. 

CHALLENGE: 

to  jury,  either  party  may  interpose 254 

See  Tkial  by  Juht. 

CHANGE  OF  PLACE  OF  TRIAL.    See  Place  of  Tbiai. 

CHARGE  TO  JURY.    See  Trial  bt  Jtjkt. 

CHATTEL: 

distrained,  in  what  kinds  of  actions  brought  to  recover 114 

costs  to  plaintiff  in  action  to  recover 457 

judgment  in  action  for,  enforced  by  execution 786 

contents  of  execution  for 807 

CHATTEL  MORTGAGE: 

certified  copy  of,  of  what  fact  evidence 98 

CITY: 

ordinance,  by-law,  resolution  or  proceeding  of  common  council  of, 
how  proved 100 

<CITY  COURT  OF  NEW  YORK: 

when  may  grant  commission 39 

place  of  trial  in  action  brought  in,  how  changed 128 

costs  of  order  of  arrest  in 504 

when  appeal  to  court  of  appeals  from  action  commenced  in 694 

appeal  from  to  court  of  common  pleas,  see  GbneralTbkm. 
appeals  to  common  pleas  from  orders  of 724,  725 

CLERK: 

to  make  up  calendar 207 

trial  fee  of,  when  payable 649,  550 

to  tax  costs 534 

See  Taxation  of  Costs. 
entry  and  docket  of  judgment  by,  see  Judgment. 

transcript  and  judgment  to  be  furnished  by 570 

to  whom  execution  to  be  returned 812 

COMMISSION: 

to  examine  witness  without  the  state,  when  may  be  granted 31 

only  to  be  granted  in  actions gg 

may  be  granted  on  reference  against  estate  of  deceased  person  ....  33 

to  examine  resident  witness,  if  without  the  state 35 

application  for,  to  what  court  made    40 

when  must  be  granted , 40 

should  be  made  without  delay 40 
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when  maybe  made 41 

not  granted  if  made  for  delay 41 

notice  of 41 

by  ■wliom  granted 41 

what  facts  must  appear  upon 43 

when  affidavit  of  merits  necessary  upon 43 

by  whom  affidavit  made 43 

what  may  be  shown  in  opposition  to 48 

when  open  commission  will  be  granted 35 

when  granted  upon  oral  questions 34 

when  granted  pending  an  appeal 34 

it  must  appear  that  testimony  matorial. 34 

when  may  be  granted  by  consent 37 

second,  when  issued 38 

when  granted  by  surrogate's  court 39 

TThen  granted  by  city  court  of  New  York 39 

•order  for  must  be  entered 43 

necessary  to  validity  of 42 

what  to  contain '. 44 

to  prescribe  how  commission  to  be  returned 45 

when  may  direct  interrogatories  to  be  in  foreign  language. ...  45 

what  to  be  endorsed  on 45 

terms  upon  granting 46 

«tay  of  proceedings,  when  granted  for 47 

interrogatories  upon,  how  prepared 49 

cross  interrogatories,  how  prepared 49 

how  served 49 

how  to  be  settled 50 

objections  to,  when  taken 51 

what  to  contain 53 

directions  for  the  return  to  be  endorsed  upon 53 

certain  sections  of  Code  to  be  endorsed  upon 53 

names  of  witnesses,  when  to  be  inserted  in 53 

to  be  sealed 53 

to  whom  issued 54 

notice  of  execution  to  be  given 54 

who  may  be  examined  upon 55 

depositions  upon,  how  taken 56,  57 

on  taking,  witnesses  to  be  sworn 56 

to  be  reduced  to  writing  and  signed 56 

exhibits  produced  upon,  to  be  attached 56 

how  to  be  signed  by  commissioner 57 

how  to  be  certified 57 

how  to  be  annexed  to  commission 59 

return  to  be  endorsed  upon 58 

TThat  is  sufficient  to  return  to 58 

may  be  sent  back  for  amendment  by  the  court 59 

in  what  manner  returned. 59 

'  filing  of 60 

«ffect  of  delay  in  executing 61 
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for  what  reason  deposition  suppressed 63 

wlien  necessary  to  move  to  suppress 64,  65 

what  defects  waived  by  failure  to  move  to  suppress 65 

order  to  suppress 66 

depositions  on,  when  read  in  evidence 66 

effect  of  when  read 67 

what  questions  may  be  raised  on  reading 68 

COMMISSIONER: 

to  take  testimony,  who  may  be 54 

COMMON  LAW: 

how  to  be  proved 108^ 

COMMON  PLEAS: 

appeals  to  court  of,  from  city  court  of  New  York 734 

See  Gbnbeal  Tbrm. 

appeals  to,  from  orders  of  the  city  court  of  New  York 731,  725 

COMPLAINT: 

when  dismissed  for  neglect  to  proceed 176- 

dismissal  of,  wn  opening  of  counsel 266- 

CONFESSION  OF  JUDGMENT: 

for  what  purposes  judgment  may  be  confessed 628 

not  to  be  confessed  for  a  tort 628- 

who  may  confess  judgment 639 

infant  or  person  of  unsound  mind  cannot 629 

trustee  cannot 629 

joint  debtors  may 639- 

statement  for,  what  to  contain 63& 

may  refer  to  schedule  attached 631 

must  contain  facts  in  all  cases 631 

must  be  signed  by  the  defendant  and  verified 683 

form  of  verification  on 633 

may  be  amended 633 

terms  of  such  amendment 633 

in  what  court  judgment  may  be  entered 633 

in  what  county  to  be  entered 634 

how  to  be  entered , 634 

judgment  roll,  what  constitutes 634 

judgment  on,  how  enforced 634 

effect  of 634 

execution  upon 635 

who  may  move  to  vacate '. 635 

how  application  to  vacate  may  be  made 636 

papers  upon  application  to  vacate 636 

for  what  defects  judgment  will  be  vacated 637 

granting  of  motion  discretionary 637 

amendment  may  be  allowed  upon  such  motion 637 

judgment  debtor  may  be  compelled  to  amend  statement 638 

CONGRESSIONAL  DOCUMENTS; 

admissible  as  evidence lOa 
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CONTEMPT:  page 

enforcement  of  judgment,  by  procedings  for , . , 787 

certified  copy  of  judgment  to  be  served 787,  788 

what  judgment  may  be  enforced  by  proceedings  for 787,  788 

when  non-payment  of  costs  enforced  by 788 

CONVEYANCE; 

when  may  be  read  in  evidence 99 

acknowledgement  of  proof  or,  when  may  be  rebutted 99 

of  property  without  the  state,  how  proved 105 

gf  real  property,  action  for  in  what  county  to  be  brought 110 

of  real  property  on  execution 870 

CORONER: 

fees  of 557 

when  execution  may  be  directed  to 808,  809 

CORPORATION: 

when  officer  of  may  be  examined  as  party 3 

how  production  of  books  of  compelled  upon  trial 77 

when  officer  of  need  not  personally  appear  with  books 77 

action  against  director  of  for  filing  false  certificate,  where  brought  114 

of  what  county  deemed  resident 117 

action  to  annul,  to  be  tried  by  jury 188 

COSTS; 

when  action  stayed  until  those  of  a  former  action  paid 181 

on  postponement  of  trial,  see  Postponement  of  Tbial. 

on  setting  aside  inquest 324 

upon  setting  aside  default  for  irregularity 330 

on  demurrer  to  whole  pleading 235 

on  issue  of  law,  may  be  awarded  by  interlocutory  judgment. .  237,  478 

on  issue  of  law,  how  collected 337 

certificate  for,  when  applied  for  after  verdict 337 

additional  allowance  may  be  applied  for  after  verdict 337 

upon  granting  new  trial 433 

security  for,  see  Sectjeity  for  Costs. 

defined 451 

right  to,  dependent  upon  statute 453 

by  what  statute  controlled 453 

belong  to  party 453 

when  right  to  is  substantial 453 

distinction  between  interlocutory  and  final 453 

right  to  award  in  void  proceedings 453 

when  plaintiff  entitled  to,  of  course 454 

in  actions  involving  real  property 454 

when  not,  in  actions  of  trespass 455 

when  title  to  real  property  arises 455 

in  actions  to  recover  a  chattel 457 

in  actions  in  which  a  justice  of  the  peace  has  no  jurisdic- 
tion   458,  461 

in  actions  where  people  are  a  party ,. . .  458 

in  actions  for  tort 458 
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where  accounts  involved  exceed  four  hundred  dollars 45& 

in  actions  against  representa'.ives  of  intestate 461 

in  action  against  justice  for  false  return 461,  462 

in  action  against  sheriff  for  not  returning  execution 461,  46S 

in  action  to  recover  money  only 461 

in  such  action  amount  recovered  con  rols 463 

where  several  actions  brought  for  the  same  cause 463 

when  action  has  been  severed 463 

where  several  issues  of  fact  in  same  action 464 

where  defendant  not  entitled  to  costs  in  such  case 464 

what  must  appear  to  entitle  defendant  to  costs  in  such  case. . .  465 

.vhen  defendant  entitled  to,  of  course 465 

when  there  is  but  one  defendant 466 

when  several  defendants  appear  separately 466 

rule  where  several  defendants  united 466 

after  discontinuance  on  answer  of  title 467 

when  in  the  discretion  of  the  court 468- 

where  plaintifE  succeeds  against  one  of  several  defendants 468 

in  such  case  referee  cannot  award  costs 469 

when  costs  in  the  discretion  of  the  court 468 

in  all  equity  cases  discretionary , 469 

in  actions  for  foreclosure  discretionary 473 

where  discretionary,  party  not  entitled  to  unless  awarded. . . .  470 

rules  for  awarding  costs  when  discretionary , ,  470,  471 

when  awarded  in  divorce  cases 471 

when  awarded  in  actions  to  redeem 473 

where  defendant  unreasonably  defends 473 

of  a  motion,  when  granted 473 

when  not  allowed  to  successful  party 474 

when  questions  are  new 474 

how  ordered  to  be  paid 474 

what  may  be  allowed  as,  after  reference 475 

on  special  proceedings 475 

can  only  be  awarded  when  allowed  by  statute 475 

extra  allowance  cannot  be  given  on 475- 

none  in  criminal  special  proceedings 475- 

in  actions  brought  by  people 476 

where  judgment  rendered  against  people 476 

in  action  against  school  officer 477 

in  action  against  municipal  corporation 477 

what  claims  must  be  presented 478- 

in  actions  by  or  against  trustees 478 

when  trustee  will  be  personally  charged  with 479' 

how  order  made  to  charge  trustee  personally 480' 

what  should  appear  to  charge  trustee  personally 480,  481 

in  actions  by  receiver 480 

where  defendant  succeeds,  entitled  to  without  order 483 

when  executor  or  administrator  personally  charged  with 479,  480 

in  actions  against  executors  or  administrators 480,  484 

can  only  be  awarded  against  on  motion ......  484 
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what  must  appear  to  authorize  award  of  costs  against 483 

what  certificate  to  be  furnished  on  motion  for 482,  484 

what  presentation  of  claim  required 483 

must  be  unreasonably  neglected  or  refused 484 

successful  plaintiff  entitled  to  disbursements  although  costs 

refused 484 

who  chargeable  with,  where  cause  of  action  transferrad 485 

person  beneficially  interested  when  charged  with 485 

what  is  beneficial  interest,  to  charge  with 486 

motion  to  compel  transferee  or  third  party  to  pay 488 

order  for,  how  enforced 488 

against  infant  plaintiff,  how  collected 488 

where  offer  of  judgment  has  been  made 489 

on  appeal 491 

from  final  judgment 49 1. 

when  allowed,  of  course 491,  495 

to  what  courts  applicable 491 

what  is  final  judgment 493 

against  municipal  corporation,  recoverable  without  presenta- 
tion of  claim .....  493 

how  awarded  when  each  party  appeals . , 493 

how  awarded  where  more  than  one  defendant , 493 

when  allowed,  of  course,  matter  of  right 493 

construction  of  award  by  appellate  court , 493 

when  discretionary 494 

when  new  trial  is  directed 494 

meaning  of  words  "  costs  to  abide  event" .  494 

meaning  of  words  "  costs  of  appellant  to  abide  event " 494 

in  equity  actions  discretionary 495 

award  of  costs  only  applies  to  court  by  which  made 495 

when  neither  party  will  be  charged  with 496 

where  judgment  affirmed  in  part  and  reversed  in  part 496 

from  decree  of  surrogate's  court 497 

from  interlocutory  order  or  judgment 497 

on  appeal  from  order  given  to  successful  party 498 

on  appeal  from  order,  what  allowed 498 

from  both  judgment  and  order  denying  new  trial,  no  costs  of 

order  given 498 

in  special  proceedings 499 

from  justice's  court  to  county  court  on  questions  of  law 499 

where  new  trial  is  had  in  county  court 500 

certificate  for,  when  required 503 

amount  of 503 

before  notice  of  trial 503,  504 

.  after  notice  and  before  trial 504 

for  additional  defendants 504 

for  procuring  appointment  of  guardian  ad  litem 504 

for  procuring  provisional  remedy 504 

on  taking  depositions 505 

for  drawing  interrogatories 505- 
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for  trial  of  issue  of  law 506 

for  trial  of  issue  of  fact 506 

wlien  more  than  two  days  necessarily  required 507 

for  making  and  serving  case 508 

for  making  and  serving  amendments    508 

of  motion  for  new  trial  on  case 508 

on  application  for  judgment  on  special  verdict 508 

of  motion 508 

where  new  trial  has  been  had 509 

term  fees 509 

when  cause  necessarily  on  calendar 509 

for  what  term  fees  not  allowed 510 

on  appeal  to  general  term 511 

from  order  of  inferior  court 513 

on  appeal  from  final  order  in  special  proceedings 512 

on  appeal  to  court  of  appeals 512 

on  settlement 513 

whether  costs  on  granting  favor  can  be  taxed  again. , 513 

addition  allowance,  when  a  matter  of  right 514 

in  action  for  foreclosure 514 

amount  of 514,  515,  516 

on  settlement  of  action 515 

only  granted  where  costs  awarded 515 

may  be  taxed,  of  course 516 

how  value  of  property  ascertained 516 

when  matter  of  discretion 517 

in  action  for  foreclosure 517 

in  action  for  partition 517 

in  difficult  or  extraordinary  action 517 

what  is  a  defense  in  such  actions 518,  519 

only  granted  when  party  entitled  to  full  costs 519 

on  what  amount  estimated 520 

motion  for  must  be  made  to  court 521,  522 

before  adjustment  of  costs 523 

what  papers  necessary  on  motion 522 

disbursements 523 

See  DlSBUKSBMENTS. 

increased  costs,  when  allowed 539 

taxation  of,  see  Taxation  of  Costs. 

COUNSEL: 

absence  of,  when  ground  to  postpone  trial 217 

summlngupby 304 

See  Tbial  by  Jtjrt. 

COUNTKR-CLAIM. 

discontinuance  after  answer  of I55 

mode  of  trial,  when  interposed igj 

COUNTY  CLERK: 

fees  of,  in  action 55I 
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COUNTY  CL-EnK—{OonMnueay.                                                        page 
to  discharge  docket  of  judgment  on  filing  certificate  of  reversal  or 
satisfaction 587 

COUNTY  COURT: 

place  of  trial  of  action  brought  in,  how  changed 129 

when  may  require  security  for  costs 435 

costs  on  appeal  from  justice's  court  on  questions  of  law 499 

costs  on  appeal  where  new  trial  had  in 500 

when  judgment  of  justice  of  the  peace  becomes  judgment  of 571 

appeals  from  to  supreme  court 719 

appeals  to,  from  justice's  court 763 

See  Justice  of  the  Peace. 

COURT: 

place  of  trial  of  action  brought  in  local,  how  changed 135 

fees  of  clerks  of 549 

COURT  OF  APPEALS: 

costs  on  appeal  to 512 

fees  of  clerk  of 648 

when  motion  to  dismiss  appeal  to,  ex  parte 685 

when  re-argument  gTanted  by 688 

appeals  to,  from  what  judgment  may  be  taken 693 

when  may  be  taken  to,  from  interlocutory  judgment,  on  decision 

of  demurrer 694 

when  appeal  taken  in  action  commenced  in  court  of  justice  of  the 

peace 694 

when  appeal  taken  in  action  commenced  in  city  court  of  New 

York 694 

when  appeal  taken  to,  from  action  commenced  in  district  court  of 

New  York 694 

When  appeal    taken  from  action   commenced  in  city  court  of 

Yonkers 694 

when  appeal  taken  from  action  commenced  in  justice's  court  of  a 

city 694 

when  taken  in  actions  involving  less  than  $500, 694,  695 

how  amount  in  controversy  ascertained 695 

how  leave  to  appeal  obtained 695 

when  leave  will  be  granted 695 

rule  when  counterclaim  Interposed 696 

what  actions  involve  title  to  real  property 696 

what  orders  may  be  appealed  from 698,  700 

only  appealed  from  if  involving  a  substantial  right,  not  resting  in 

discretion 698,  699 

may  be  appealed  from  where  court  has  no  jurisdiction 699,  700 

stipulation  required  on  appeal  from  order  granting  new  trial 701 

no  appeal  granted  from  order  granting  new  trial  upon  facts 701 

no  appeal  from  order  granting  new  trial  for  matters  of  discretion,  703 
appeal  lies  to,  from  order  granting  new  trial  after  interlocutory 

judgment 703 

from  order  declaring  statute  to  be  unconstitutional 700,  703 

113 
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from  final  order  iu  special  proceedings VOS 

does  not  lie  where  question  of  discretion  involved 703- 

what  may  be  reviewed  upon  appeal 704,  705 

what  question  of  fact  may  be  reviewed 704,  705' 

decision  below  presumed  to  be  on  questions  of  law 704,  705 

When  interlocutory  judgment  reviewed  on  appeal  from  final  judg- 
ment   705- 

when  appeal  to  be  taken  to 706 

how  appeal  to  be  taken 707 

return  on  appeal  to,  of  what  to  consist 707 

to  be  made  by  appellant 707 

when  respondent  may  make 70T 

to  cs  filed  by  clerk  of 707 

notice  requiring  return  to  be  filed 707 

when  appeal  to,  dismissed  for  want  of  prosecution    ........     707 

return  what  to  contain 708- 

to  be  certified  by  the  clerk 708 

further  return,  how  obtained 78& 

case  to  be  made  by  appellant 70& 

what  to  contain. 709" 

when  statement  of  facts  to  be  made  by  general  term 709 

cases  and  points  to  be  printed 710 

cases  to  be  served  by  appellant - 710 

effect  of  failure  to  serve 710 

how  many  copies  required 710 

notice  of  argument,  how  to  be  served 711 

calendar  of,  how  to  be  made 71^ 

appeal  from  order,  for  what  day  to  be  noticed 713 

how  to  be  heard 713 

motion  when  to  be  made 713 

day  calendar,  of  what  to  consist 713 

reservation  of  causes  on 713- 

practice  where  party  dies  after  argument  in 714 

argument  of  appeal 715 

points  to  be  furnished  on  appeal  to 715- 

time  allowed  on  argument 715- 

judgment  not  reversed  by  default 715 

practice  upon  affirmance  by  default 716 

decision  when  made 716- 

opinions  to  whom  delivered , 717 

judgment  to  be  remitted  to  court  from  which  appeal  taken 717 

remittitur  what  to  contain , 717 

to  be  filed  with  clerk  of  court  below 717 

practice  in  court  below  on  remittitur 717 

how  to  be  returned  to  court  of  appeals 718; 

D. 

DAMAGES: 

assessment  of  upon  default 339: 

when  court  may  direct  to  be  assessed  upon  issue  of  law. 33& 
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motion  for  new  trial  for  insufficient  or  excessive 418 

when  court  may  require  party  to  remit 419 

assessment  of  on  application  for  judgment 598 

DECISION: 

of  issue  of  law,  see  Issue  of  Law. 

DECREE: 

of  surrogate's  court,  appeal  from 748 

See  Sukbogate's  Court. 
DEFAULT: 

when  may  be  taken 228 

when  taken  by  party  not  serving  notice  of  trial 328 

when  one  of  several  defendants  may  take 238 

proof  upon  where  affirmative  relief  asked 329 

when  case  may  be  sent  to  referee  upon 329 

assessments  of  damages  upon 329 

opening  of,  for  irregularity 239 

costs  upon 230 

terms  on  opening  for  favor 330 

See  also  Inqttest. 
DEFENDANT: 

when  may  demand  change  of  place  of  trial 118 

discontinuance  after  appearance  by 154 

rights  of  after  discontinuance 175 

separate  trial  between  plaintiff  and  one  of  several 195 

■when  separate,  must  serve  notice  of  trial 304 

notice  by  of  demand  of  judgment  for  return  in  replevin 307 

rights  of  on  inquest 324 

when  may  take  default 328 

when  compelled  to  elect 363 

opening  by,  when  made 366 

cannot  be  compelled  to  give  security  for  costs 486 

when  entitled  to  costs  of  course 465 

See  Costs. 

■when  entitled  to  notice  of  application  for  judgment 590 

when  may  serve  demand  of  notice  for  application  for  judgment. . .  590 

what  admitted  by  failure  to  answer 597 

DEMURRER.     See  Issue  of  Law. 

DEPOSITION: 

See  BxAMraATioN  of  Paktt. 

how  taken  within  the  state  for  use  in  another  state 27 

taken  without  the  state  for  use  within  it 31 

costs  for  taking 505 

See  also  Commissiok. 
DETERMINATION: 

01  claim  to  real  property,  in  what  county  to  be  brought 110 

verdict  in  actions  for 822 

additional  allowance  in  such  action 614 

DISBURSEMENTS: 

what  allowad  in  costB. 533- 
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only  allowed  where  party  entitled  to  costs 533 

witness  fees,  what  allowed  as 633,  534 

referees  fees,  what  allowed  as 535,  536 

what  fees  taxed,  of  commissioner  to  take  testimony 536 

not  taxed  where  party  the  only  witness  examined 536 

for  copies  of  papers 536 

for  searches 536 

for  orders 536,  537 

for  printing 537 

for  stenographer's  minutes , 537 

for  sheriff's  fees 538 

for  service  of  papers    538 

for  surveyor's  fees  not  taxable  539 

how  stated  in  bill  of  costs 539 

affidavit  of,  what  to  contain 537 

of  attendance  of  witness,  what  to  show 587 

of  referee's  fees,  what  to  show 538 

not  allowed  without  affidavit 537 

DISCONTINUANCE: 

when  allowed 153 

right  to  absolute  before  appearance 154 

allowance  of  discretionary 153 

terms  of  153 

granting  of  terms,  discretionary 173 

what  terms  required 173 

when  allowed  without  costs 173 

upon  settlement  of  action 154 

after  counterclaim  interposed 155 

upon  plea  of  another  action  pending 157 

arbitration  operates  as 158 

after  change  in  rules  of  practice 159 

in  action  for  replevin 160 

where  plaintiff  has  been  misled 160 

where  plaintiff  surprised  by  defense 163 

in  action  of  ejectment 161 

where  witness  has  been  examined  pending  action 161 

where  action  brought  under  mistake 163 

not  allowed  where  plaintiff  in  default 164 

order  for,  how  entered  on  stipulation 164 

application  for,  by  whom  made 164 

may  be  made  at  any  time  before  judgment 166 

should  be  made  promptly 167 

what  proof  required  on 168 

what  facts  should  be  stated  in  affidavit  on 169 

when  notice  of  motion  for  required 169 

opposing  affidavits  on 170 

order  for  necessary  to  effect 168 

contents  of 171 

must  be  complied  with  before  effectual , . .  173 
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effect  of  174 

rights  of  defendant  after 175 

for  neglect  to  proceed 176 

DISMISSAL  OF  APPEAL: 

8ee  Appeal. 

DISMISSAL  or  COMPLAINT: 

for  plaintiff's  neglect  to  proceed 176 

DISTRICT  COURT  OP  NEW  YORK: 

appesl  to  court  of  appeals  from  action  commenced  in 694 

appeal  from  judgment  of 764 

See  Justice  of  the  Peace. 

DIVORCE: 

place  of  trial  in  action  for 117 

actions  for  to  be  tried  by  jury 188 

what  must  appear  in  endeavor  to  refer 353 

judgment  in  action  for  not  to  be  entered  without  order 565 

when  judgment  for  money  in,  enforced  by  execution 786 

DOCKET: 

of  justice  of  the  peace  in  adjoining  state  how  proved 105 

of  judgment 569 

effectof 570,  571 

when  to  be  canceled  and  discharged 585 

entered  on  return  of  execution , 587 

of  judgment  on  restoration  of  lien 588 

of  judgment  by  confession 684 

of  judgment,  when  amended  or  canceled  after  appeal 683 

DOCUMENT: 

congressional,  admissible  as  evidence 103 

in  public  office  of  foreign  country  how  proved 107 

DOUBLE  COSTS: 

See  Incebasbd  Costs. 

DOWER: 

action  for,  in  what  county  to  be  brought 110 

to  be  tried  by  jury 187 

fees  of  surveyor  in 548 

fees  of  commissioner  in 548 

judgment  in,  enforced  by  execution 786 

E. 

EJECTMENT; 

in  what  county  action  to  be  brought 110 

discontinuance  in  action  of 161 

action  of  to  be  tried  by  jury 187 

verdict  in  action  for 331 

motion  for  new  trial  in 431 

when  a  matter  of  right  by  statute 431 

when  discretionary 433 

in  what  actions  not  granted 433 
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what  must  appear  on  motion  for  new  trial  in 433 

what  must  appear  on  motion  for  second  new  trial  in 433 

proof  on  default  in  application  for  judgment  in 599 

of  what  restitution  ordered  on  reversal  of  judgment  in 690,  691 

judgment  in,  how  enforced  by  execution 786 

leave  to  issue  execution  after  death  of  defendant  in 795 

ERROR  IN  FACT: 

motion  to  set  aside  judgment  for,  see  Judgment. 

EVIDENCE: 

offer  of,  see  Trial  by  Juet. 

motion  to  strike  out,  see  Teial  by  Juby. 

documentary 85,  109 

new  trial,  because  verdict  against ...  415 

EXAMINATION: 

of  party  as  witness 1 

in  what  courts  had 1 

at  whose  instance 1 

may  be  had  in  action  about  to  be  brought 2 

who  may  be  examined  on 3 

order  for,  discretionary  with  the  court 3,  14 

to  perpetuate  testimony,  matter  of  right 3 

when  taken  at  party's  own  instance 4 

of  plaintiff  may  be  had  in  actions  for  negligence 4 

in  action  for  libel  when  granted 4 

not  granted  where  trial  pending  before  referee 5 

may  be  had  to  enable  either  party  to  frame  pleadings 5 

for  what  purpose  granted  after  issue 5 

may  be  had  to  enable  party  to  furnish  bill  of  particulars 6 

aot  granted  to  compel  disclosure  of  evidence 6 

application  for,  to  whom  made 8 

affidavit  for,  what  must  contain 8 

what  to  state  if  party  to  be  examined  is  corporation 13 

order  for,  by  whom  granted 14 

what  to  contain 15 

how  to  be  served 17 

fees  of  witnesses  must  be  paid 18 

books  and  papers  of  corporation  to  be  produced  on 16 

books  and  papers  of  other  than  corporation  to  be  produced 16 

of  witness,  when  had  by  consent 19 

deposition,  when  and  where  to  be  taken 31 

may  be  adjourned 21 

how  to  be  taken 21 

how  to  be  read  over  and  subscribed 23 

what  jurat  to  be  attached  to  deposition 23 

deposition  must  be  filed 23 

motion  to  suppress,  how  made 24 

for  what  defects  will  be  surpressed 24 

when  may  be  read 25 

effect  of,  when  read  in  evidence 26 


IKDEX.  903 

llXAMl'HX'nOl!^— (Continued):  fagb 

to  what  extent  may  be  had : 23 

what  objections  may  be  taken  upon 32 

papers  produced  upon,  by  whom  retained 23 

penalty  for  refusal  to  answer  upon 23 

proof  of  inability  of  witness  to  attend 25 

how  inability  may  be  shown 36 

.when  same  party  may  be  sworn  at  trial 27 

testimony  taken  upon,  may  be  rebutted 27 

of  party  without  state,  see  Commission 

how  preserved  after  discontinuance 161 

JISCEPTION: 

on  trial  by  jury,  see  TRiAii  by  Jury. 
to  charge,  see  Teial  by  Jury. 
-when  application  made  to  be  heard  at  general  term  in  first  in- 
stance   327 

what  judgment  may  be  entered  after 828 

during  trial  of  issues  of  fact  by  court 330 

to  decision,  see  Trial  of  Issue  of  Fact  by  Court. 

to  report  of  referee 376 

who  may  file  for 377 

See  Case  and  Exceptions. 

what  questions  may  be  raised  without 389 

EXECUTION: 

to  collect  costs  on  entry  of  judgment 237 

sheriff's  fees  on „  .  554,  555 

entry  of  satisfaction  of,  on  docket  of  judgment 587 

sheriff  to  satisfy  judgment  on  payment  of 587 

on  judgment  by  confession 635 

what  judgments  may  be  enforced  by 786 

motion  costs  may  be  collected  by 787 

when  may  be  issued,  of  course 789 

not  until  judgment-roll  filed 789 

subsequent  filing  of  judgment-roll  validates 790 

may  be  mailed  to  sheriff 790 

not  issued  until  judgment  actually  docketed 790 

-when  set  aside  for  irregularity 790,  791 

for  what  will  be  vacated „ 815 

where  judgment  vacated  execution  falls 815 

motion  to  vacate,  when  to  be  made 816 

must  be  upon  notice 816 

proceedings  upon,  when  may  be  stayed 816 

stranger  to  action,  when  may  move  to  stay  upon 817 

not  issued  on  judgment  entered  as  security 791 

appeal  does  not  stay,  without  order  or  undertaking 791 

how  issued  after  death  of  judgment-creditor 791 

issued  within  five  years,  may  be  without  leave 791 

if  after  five  years,  not  void 792 

when  leave  required  to  issue  after  five  years 793 
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motion  for  such  leave  may  be  made  by  personal  representative 

or  assignee 792 

where  motion  for  leave  made 793 

service  of  notice  of  motion,  how  made 793 

what  facts  must  appear  on  such  motion 793 

what  questions  may  be  raised  on  hearing 793 

leave  after  death  of  defendant  in  ejectment 795 

leave  after  death  of  judgment-debtor 795 

decree  required  from  surrogate's  court 795 

after  what  time  decree  may  be  made 795 

petition  to  surrogate  for •.  798 

proceedings  after  petition 798 

authority  of  surrogate  upon 798 

notice  of  application  to  court  in  which  judgment  recovered . .  797 

what  service  required 797 

upon  whom  served 797 

what  should  appear  by  affidavits 797 

in  what  order  applications  made 798 

upon  judgment  against  personal  representatives 799 

not  to  be  issued  without  order  of  surrogate 799 

what  notice  of  application  to  be  given 800 

upon  what  papers  application  to  be  made 800 

when  order  to  be  made  by  surrogate 800 

order  does  not  give  preference , 800 

when  undertaking  may  be  required  by  surrogate 801 

different  kinds  of 801 

contents  of 802 

is  a  mandate  of  the  court 803 

by  whom  signed 803 

on  transcript  of  judgment,  contents  of 804 

for  a  sum  of  money,  contents  of 804 

against  property,  what  must  be  stated  in 805 

to  collect  motion  costs,  what  must  be  stated  in 805 

where  warrant  of  attachment,  what  must  be  stated  in 805 

against  the  person,  contents  of 806- 

in  what  cases  it  may  issue 875 

when  cannot  issue  urtil  execution  against  property  returned. .  877 
effect  of  issue  of,  if  execution  against  property  not  returned,  878 
when  judgment-debtor  in,  in  custody,  other  execution  cannot 

issue 878 

may  issue  after  escape 878 

arrest  of  judgment-debtor  upon 879 

custody  of  judgment-debtor  upon 87 

liberty  of  jail  upon 879 

undertaking  upon 879 

effect  of  arrest  upon.   . .   880' 

when  defendant  to  be  discharged  from  arrest  upon 880,  881 

new  execution  against  person,  when  may  issue 883^ 

for  delivery  of  real  property,  contents  of 807 

for  delivery  of  a  chattel,  contents  of 807 
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to  what  county  may  be  issued SOS 

second  execution,  when  issued  to  same  county  as  first. 808 

to  whom  directed 808 

when  directed  to  coroner 808,  809 

when  court  may  direct  person  to  whom  directed 809 

bond  to  be  given  by  such  person 809 

to  wliom  directed  when  attachment  has  been  levied 809 

indorsement  to  be  made  by  sheriff  upon 8i(y 

receipt  to  be  given  by  sheriff  for 810' 

how  to  be  executed  by  sheriff 810 

effect  of  instruction  to  olEcer  upon 810 

how  far  officer  made  agent,  by  instructions 811 

when  to  be  returned 812' 

how  time  for  return  to  be  computed SIZ 

to  what  clerk  to  be  returned 813- 

return  to  be  endorsed  upon 813 

return  on,  what  to  contain 813- 

by  whom  return  to  be  made 813- 

return  may  be  compelled  by  court 813 

when  additional  return  may  be  compelled 813 

wheel  return  will  be  cancelled 813 

liability  of  party  for  wrongful 814 

when  party  not  liable  for  lawful  act 814 

how  far  process  protection  to  oflicer 814 

new  execution  issued  of  course,  after  first  returned 817 

leave  required  for,  where  first  outstanding 817 

when  issued  after  escape  of  judgment-debtor 818 

sheriff  cannot  purchase  on 819 

by  whom  executed  after  death  or  disqualification  of  sheriff 819 

lien  of,  when  attaches  to  personal  property 820' 

not  until  judgment  actually  entered 830 

not  until  delivery  to  sheriff  to  execute 830- 

to  what  time  levy  on  relates 820 

when  no  lien  on  property  sold  before  levy 831 

who  is  purchaser  in  good  faith 831 

what  property  exempt  from  821 

military  pay  when  exempt  from 825 

right  of  action  for  taking  exempt  property  on 826 

burial  grounds  exempt  on 836 

homesteads  exempt  on 837 

special  provisions  as  to  exemptions  830 

what  property  may  be  levied  upon 831 

bonds  of  corporation  how  levied  upon 833 

money  how  levied  upon , 833 

property  pledged,  how  levied  upon 833 

where  warrant  of  attachment  had  been  levied  on 834 

when  warrant  annulled 835 

how  levy  to  be  made 885' 

114 
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who  must  take  custody  of  property 835 

how  made  when  property  in  possession  of  sherifE 835 

sheriff,  how  to  make  levy  on 835 

when  sheriff  may  enter  house  of  defendant .  836 

levy  must  be  made  on,  before  return  day 836 

how  much  property  must  be  levied  upon 886 

no  levy  necessary  on  real  estate 836 

care  of  property  by  sheriff 836 

release  of  property  of  firm,  taken  on  execution  against  one  mem- 
ber   837 

proceedings  where  third  person  claims  property. . ,    838 

sheriff's  jury,  how  empanneled  on 838 

proceedings  before 838,  839 

inquisition  of 839 

when  indemnitor  to  be  substituted  in  action  against  sheriff 839 

notice  of  application  for  substitution 840 

papers  upon,  what  to  contain 840 

order  upon 8,40 

security,  what  may  be  required  on 840 

when  action  may  be  divided 840 

when  name  of  officer  may  be  stricken  out  as  defendant 841 

effect  of  order  of  substitution 841 

right  of  officer  against  indemnitor 841 

-when  execution  becomes  dormant 843 

how  may  be  affected  by  contract 843 

proceeds  upon  sale,  how  applied  upon 843 

against  partners,  how  proceeds  applied  upon 843 

.sale  of  personal  propc;rty,  what  notice  to  be  given  of 844 

effect  of  omission  to  give  such  notice 844 

effect  of  advertisement , 844 

penalty  for  taking  down  or  defacing  notice 844,  845 

sale  to  be  had  between  nine  o'clock  and  sunset 845 

property  must  be  present  at  sale 845 

property  must  be  pointed  out 845 

how  to  be  sold 845 

low  sold  when  subject  to  chattel  mortgage 845 

must  be  for  cash 846 

title  which  passes  by  sale 846 

title  not  impaired  by  subsequent  reversal 846 

title  after  sale  under  void  execution 846 

;sheriff  cannot  sell  to  collect  fees 846,  847 

sale  set  aside  for  irregularity 847 

proceeds  upon  sale,  how  applied 843,  847 

action  lies  to,  settle  claims  to  proceeds  on 847 

jeal  property,  how  may  be  sold  on 848 

when  equity  of  redemption  not  to  be  sold 849 

trust  property,  when  may  be  sold  on      850 

notice  of  sale  of  real  property,  how  given 850 

how  to  be  published 851 

sale  of,  how  made 853 
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duty  of  slierifE  upon 853 

sale  when  valid  after  death  of  debtor 853 

title  of  purchaser  on  sale 853,  853 

when  sale  may  be  set  aside 853 

certificate  of  sale,  what  to  contain , 853 

to  be  made  by  sheriff 853 

to  be  filed 854 

rights  of  judgment-debtor  before  conveyance 854,  855 

remedy  of  purchaser  for  waste 856 

redemption  by  judgment-debtor  or  grantee 857 

how  to  be  made  by 857 

right  personal  to  debtor 857 

who  may  redeem 857,  858 

by  tenants  in  common , 858 

what  to  be  paid  upon 858 

when  to  be  made 857,  858 

certificate  of  to  be  delivered 859 

certificate  of,  of  what  facts  evidence 859 

by  what  creditor  may  be  made 860 

when  made  by  creditor 860,  860 

what  papers  to  be  produced  by  creditor  by  judgment 861,  863 

what  papers,  by  creditor  by  mortgage 861,  863 

by  creditor,  where  to  be  made 864 

sheriff's  office  to  be  kept  open  for 864 

to  whom  money  to  be  paid  on 861,  865,  8Q6 

to  whom  made,  where  sheriff  dead  or  disqualified 865 

how  made  after  sale,  by  person  Bpecially  appointed 865 

certificate  of  to  be  delivered  to  creditor 866 

when  redemption  by  creditor  complete 866,  867 

by  judgment-creditor,  effect  of 867 

when  separate  parcels  of  property  may  be  redeemed 867 

by  subsequent  creditors,  how  to  be  made 868 

when  to  be  made , 869 

creditor  on  whose  execution  sale  made,  when  cannot  redeem,  869 

conveyance  on,  when  to  be  made 870 

by  whom  made 870 

to  whom  to  be  made 870 

to  whom  made  where  purchaser  dead 870 

what  to  contain 871 

assignment  of  judgment  before  conveyance 871 

remedy  for  failure  of  title  on  sale  of  real  property  on 873 

EXECUTORS  AND  ADMINISTRATORS: 

authority  of,  pending  appeal 757 

costs  against,  see  Costs. 

EXEMPTION: 

from  service  as  trial  juror 24L 

evidence  oi  right  to 343 

in  New  York  county 344 

in  Kings  county 344 
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right  to,  not  a  disqualification 245 

from  execution 831 

action  for  taking  exempt  property 836 

special  provisions  as  to 830 

F. 

FEES: 

of  witnesses  upon  subpcena ; 71 

upon  subpoena  duces  tecum 75 

what  are 543 

only  to  be  taken  when  allowed  by  statute 544 

only  those  allowed  by  statute  to  be  charged 544 

to  be  taxed  upon  written  demand 545 

who  may  tax 545 

of  sheriff  on  execution,  how  collected 545 

not  to  be  collected  without  taxation,  if  required 545 

of  referee 546 

for  oaths  and  acknowledgments 548 

of  surveyor  in  partition  or  dower 548 

of  commissioner  In  partition  or  dower 548 

of  clerk  of  court  of  appeals 548 

of  clerk  of  courts  of  record 549 

of  county  clerk 551 

of  sheriff 553 

of  stenographer 557 

of  juror , 559 

of  publisher 559 

of  witness 560 

of  receiver , 561 

FORECLOSURE: 

of  mortgage  on  real  property,  where  action  to  be  brought 110 

additional  allowance  on 514,  517 

proof  of  default  in  action  for 599 

FOREIGN  CORPORATION: 

books  of,  for  what  purpose  evidence 91 

when  copy  of  vooks  of  may  be  used 91 

how  verified 93 

when  required  to  give  security  for  costs 434 

FOREIGN  COUNTRY: 

records  of  courts  of,  how  proved 106 

documents  in  public  office  of,  how  proved 107 

FOREIGN  JURY: 

what  is 249 

a 

GENERAL  TERM: 

when  motion  for  new  trial  to  be  made  at 40O 

costs  on  appeal  1 1 511 
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application  for  judgment,  after  liearing  exceptions  at    615 

motion  on  judgment  subject  to  opinion  of  court 616 

final  judgment  on  affirmance  of  interlocutory  judgment  by 616 

when  appeal  to,  will  be  dismissed 686,  687 

when  re-argument  granted  by 688 

appeal  to  from  judgment  or  order  of  inferior  court 719 

from  what  judgment  may  be  taken .■ 719 

what  orders  reviewed  upon  appeal  to  from  judgment 719,  730 

must  be  specified  in  notice  of  appeal  to 731 

what  orders  may  be  reviewed  on  appeal  to 721 

how  far  discretionary  orders  may  be  reviewed  by 722,  723 

appeals  to,  of  common  pleas  from  city  court  of  New  York 734 

when  lies  from  final  judgment 734 

from  order  of  city  court  granting  new  trial 734 

stipulation  required  on  such  appeal 735 

will  not  lie  from  discretionary  order  granting  new  trial 725 

from  other  orders 725 

what  discretionary  orders  may  be  reviewed 735 

when  to  be  taken 736 

to  be  heard  at  general  term 736 

judgment  on  appeal  to 736 

judgment  or  order  to  be  remitted  to  court  below 736 

practice  on  remittitur 726 

practice  on  such  appeals 726 

notice  of  appeal  to 737 

from  judgment,  when  appeal  to  be  taken  to 737 

from  order,  when  appeal  to  be  taken  to 727 

security  upon  appeal  to 728 

stay  of  proceedings  on  appeal  to,  how  applied  for 738 

papers  on  appeal  to  729 

where  appeal  to,  to  be  heard , 739 

what  questions  may  be  heard  on  appeal  to 730 

judgment  on  appeal  to,  where  entered ...  730 

judgment-roll  on  appeal  to,  of  what  to  consist 730 

remittitur  not  required  on  appeal  to  730 

appeals  to  general  term  of  supreme  court 731 

what  final  judgments  may  be  appealed  from 731 

no  appeal  from  judgment  entered  by  default 732 

whether  facts  may  be  reviewed  on  appeal  from  nonsuit 733 

interlocutory  judgment,  what  may  be  appeal  from 732 

what  reviewed  on  appeal  from  judgment 731,  733 

how  questions  of  fact  reviewed 733 

what  orders  may  be  appealed  from 734 

what  orders  "  involve  the  merits  " 735 

meaning  of  term  "  substantial  right " 735 

orders  made  by  judge,  what  appealable 736 

must  be  entered  before  appeal  taken 736 

in  special  proceedings,  what  orders  may  be  appealed 736 

what  may  be  reviewed  upon 737 

appeal  from  judgment,  when  to  be  taken 738 
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appeal  from  order,  when  to  be  taken 738 

how  time  limited  on  such  appeal 738 

security  upon  appeal 739 

stay  of  proceedings  how  made. : 739 

notice  of  appeal 740 

on  what  papers  appeal  to  be  heard 741 

papers  how  served 741 

how  to  be  printed 743 

notice  of  argument 743 

note  of  issue  on  appeal  to,  when  filed 744 

statement  to  accompany 744 

argument  of  appeal,  where  heard 744 

when  re-argument  must  be  had 744 

when  sent  to  another  department 744 

cases,  how  reserved  for 745- 

calendar,  rules  for 745- 

decisions,  where  to  be  filed 746- 

judgment-roll  on  appeal  to,  of  what  to  consist 746 

judgments  of,  on  appeal  how  entered 747' 

from  surrogate's  court.     See  Stjbeogatb's  Couet. 

GUARDIAN  AD  LITEM: 

of  infant  plaintiff,  when  absolutely  liable  for  costs 488 

costs  against,  how  collected 489 

costs  for  procuring 504 

H. 

HABEAS  CORPUS: 

to  bring  up  witness  to  testify , 80- 

when  and  by  whom  issued 80 

not  issued  to  bring  up  prisoner  sentenced  to  death 81 

when  issued  to  bring  up  prisoner  under  sentence  for  felony 81 

application  for  writ,  what  must  appear  on /81 

form  of  writ  of 83 

service  of  writ  of 83 

duty  of  ofBcer  on  service  of 83 

return  of  writ 84; 

I. 

INCREASED  COSTS: 

when  allowed 539' 

in  what  cases  allowed 539 

what  officers  entitled  to 530 

only  allowed  to  respondent  on  appeal 532 

defined 533 

does  not  include  disbursements 533 

treble  costs  defined 583 

belong  to  party 533- 

how  obtained 533 

only  awarded  on  motion 533- 

certificate  for  required  on  motion 533. 
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when  required  to  give  security  for  costs 435 

need  not  give  vyhen  authorized  to  sue  as  poor  person 438^ 

against  infant  plaintiff,  how  costs  collected 488 

proof  on  foreclosure  where  defendant  is  infant 599 

cannot  confess  judgment  .    629 

INJUNCTION: 

costs  of  procuring 504 

INQUEST: 

when  notice  of  trial  must  state  i ',  will  be  taken    305 

■what  is 323 

when  may  be  taken 223 

affidavits  of  merits  to  prevent,  when  served 233^ 

rights  of  defendant  on 224 

when  taken  against  one  of  several  defendants 224 

setting  aside  for  irregularity 225 

cost  upon  setting  aside 326 

when  open°d  as  a  matter  of  favor 226 

what  must  appear  on  application  for 336 

terms  of . . , 227 

whether  order  opening,  appealable 32T.' 

INQUIRY. 

writ  of,  see  Wkit  of  Inqttikt. 

INTERLOCUTORY  JUDGMENT: 

motion  foi  new  trial  after 437' 

defined  563 

when  may  be  reviewed  on  appeal  from  final 673 

appeal  from,  to  general  term  of  same  court 732 

INTERLOCUTORY  REFERENCE: 

proceedings  on  hearing  of 371 

INTERROGATORIES : 

on  commission,  how  prepared , 49 

how  settled 50 

when  objections  to,  taken 61 

costs  for  drawing 505 

IRREGULARITY: 

when  inquest  set  aside  for 326 

setting  aside  default  for 230 

of  referee,  how  waived '. 383 

motion  for  new  trial  for 403 

motion  to  vacate  judgment  for,  see  Judgment. 
when  execution  set  aside  for 790,  791,  815 

ISSUE, 

kinds  of 186 

of  law,  how  raised 186,  333 

of  fact,  how  raised , 18& 

of  law.  how  tried 187,  333 

of  fact,  now  tried 187 

order  ol  trial  of 194 
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remaining  after  trial  of  issue  of  fact,  how  disposed  of 196 

how  settled,  where  trial  by  jury  matter  of  right 196 

when  no  order  settling  required 197 

.vhen  must  be  settled  when  trial  by  jury  matter  of 'right 197 

settlement  of,  when  not  discretionary 197 

settlement  of  discretionary,  when  no  right  to  trial  by  jury 198 

when  trial  of  by  jury  ordered  in  equity  case 198 

motion  after  jury  trial  of 199 

form  of  on  settlement 200 

how  settled  for  jury  trial 200 

proceedings  where  reference  ordered  to  settle 200 

order  settling,  what  to  contain , 200 

order  appealable 200 

upon  trial,  court  may  submit  other  questions 200 

motion  for  new  trial  of,  after  trial  of 429 

motion  for  judgment  after  trial  of 613 

note  of,  when  to  be  filed 207 

of  law,  at  what  term  to  be  tried 233 

in  what  county  tried,  in  supreme  court 232 

who  may  move  for  trial  of 233 

mode  of  trial  of 233 

papers  on,  by  whom  served 233 

decision  of,  how  made 233 

form  of  decision  on 234 

leave  to  amend  after  decision  of 234 

only  final  judgment  to  be  directed  on 234 

costs  where  demurrer  interposed  to  one  of  several  causes  of  action 

or  defenses 235 

interlocutory  judgment  entered  upon  decision  of 236 

when  final  judgment  entered  on  decision  of 235 

when  direction  for  final  judgment  should  be  given 235 

on  trial  of,  referee  may  make  computation 336 

when  court  may  direct  damages  to  be  ascertained  and  assessed 236 

final  judgment,  hovr  obtained  if  not  directed  by  interlocutory  judg- 
ment   236 

when  final  judgment  cannot  be  entered 236,  237 

costs,  how  may  be  awarded  by  interlocutory  judgment 337 

costs  awarded  on,  how  fixed 237 

how  collected 337 

failure  to  pay  operates  as  stay 237 

amendment  of  pleading  after,  when  time  to,  begirs  to  run 237 

not  allowed  after  final  judgment 238 

J. 
JOINT  RESOLUTION: 

when  may  be  read  from  newspaper .  .  gg 

JOINT  STOCK  ASSOCIATION: 

whether  officer  of  may  be  examined  as  party ,...      a 
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motion  for  new  tri;;!  on , 399,  401 

what  notice  of,  may  be  given 400 

JUDGMENT: 

on  issue  of  law,  see  Issue. 
what  entered  when  exceptions  heard  at  general  term  in  first  in- 
stance   238 

motion  for  final,  after  reference  to  take  account 380 

costs,  where  offer  of  has  been  made 489 

costs  of  where  ofEer  of  has  been  made  in  county  court 500 

when  more  favorable  than  offer  of,  entitled  to  costri 490,  500 

costs  of  application  for,  on  special  verdict 508 

clerk's  fee  in  entering  or  docketing 549 

defined 563 

final,  what  is 492,  562,  563 

interlocutory,  what  is 563 

distinction  between  and  order , 564 

when  to  be  entered 564 

when  judge  out  of  court  may  order 564 

where  issue  joined,  clerk  cannot  enter  without  order 564,  565 

in  divorce  case,  not  to  be  entered  without  special  order 565 

when  signed  by  the  clerk 565 

only  one  in  an  action 565 

what  constitutes . .  ,   , 565 

judgment  roll,  by  whom  prepared 566 

what  to  consist  of 566,  568 

to  be  filed 566 

endorsement  on 567 

when  to  be  filed  in  office  of  secretary  of  state 567 

must  conform  with  verdict  or  decision 567 

when  recitals  sufiicient  to  show  jurisdiction 567 

what  defects  in  amendable 568 

judgment  book  to  be  kept  by  the  clerk 568 

to  be  docketed 569 

transcript  ot 570 

form  of 571 

time  of  actual  entry  should  appear  in 572 

what  recitals  to  contain 572 

effect  of  recitals  in 572 

mandatory  part  of 573 

against  whom  entered 573 

may  grant  affirmative  relief  to  one  defendant  against  another 574 

when  several  judgments  may  be  entered , 574 

in  action  on  joint  liability 574 

in  action  on  joint  and  several  obligation 575 

how  entered  where  action  severed 575 

by  default  against  infant  defendant 575 

what  relief  granted  by,  where  no  answer 576 

where  answer  interposed  any  proper  relief  maybe  granted  by,  B76,  577 
115 
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from  what  time  judgment  bears  interest ...,^... 577 

interest  upon  in  action  for  damages  for  causing  death 578 

effect  oi  dismissing  complaint 578 

lien  of 579 

not  made  a  lien  on  personal  property  by  entry 579 

becomes  a  lien  on  personal  property  by  docketing 579 

not  lien  until  judgment  roll  filed 579 

on  what  real  property  a  lien 579 

against  decedent  not  a  lien  on  real  estate 581 

duration  of  lien 581 

on  property  sold  after  lien  expires 583 

minute  to  be  made  upon  reversal  or  modification  of 583 

lien  of,  how  suspended  or  determined  on  appeal 583 

effect  of  suspension  on  appeal 584 

notice  of  application  to  suspend  lien  of 584 

effect  of  such  suspension 584 

reversal  of,  discharges  lien 585 

docket  of,  when  cancelled  or  discharged 585 

satisfaction  of,  by  whom  executed 585 

to  be  acknowledged 586 

to  be  given  on  satisfaction  or  payment  of  judgment 586 

assignment  of,  to  be  acknowledged 586 

trustee  may  file  notice  of  ownership  of 586 

how  satisfied  on  return  of  execution 586 

clerk  to  discharge  docket  of,  on  filing  certificate  of  reversal  or  sat- 
isfaction  ' 587 

levy  of  execution  on,  under  satisfaction  of 587 

lien  of,  how  restored 588 

by  default,  when  may  be  entered 589 

order  in  default  not  necessary 589 

not  to  be  entered  by  default,  while  answer  stands 589 

when  defendant  entitled  to  notice  of  application  for 590 

demand  by  defendant  of  notice  of  computation  of  damages 590 

when  can  be  taken  without  application  to  court 593 

how  amount  of  final,  determined 593 

when  application  for,  necessary 594 

when  application  to  be  made .■ 595 

where  made  when  part  of  defendants  have  answered 596 

papers  required  on  such  application 596 

proceedings  on 597 

when  proof  must  be  taken  to  enable  court  to  enter 597 

assessment  of  damages  on  application  for 597 

how  damages  ascertained  in  actions  of  replevin 598 

proof  on  default  in  ejectment 599 

in  partition 699 

in  foreclosure 599 

reference  on  application  for,  where  executed ...» 600 

damages  in  action  of  tort 600 

on  writ  of  inquiry,  see  Writ  of  iNQurRT. 
proceedings  on  application  for,  after  assessment  of  damages 603 
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■when  application  required 604 

application  for  where  no  personal  service 604 

what  proof  required  where  no  personal  service 598,  604 

undertaking  required  in  such  cases , 598,  605 

papers  required  on  application 605 

proceedings  on  application  for,  where  judgment  absolute  has  been 

ordered 605 

entry  of  after  general  verdict 608 

must  conform  to  verdict 608 

how  entered  where  party  entitled  to  increased  damages 609 

on  special  verdict  how  entered,  see  Verdict,  Special. 

how  entered  after  trial  by  court  or  referee 610 

must  conform  to  decision  or  report 610 

after  trial  of  issue  of  law,  how  final  entered 611 

cannot  be  entered  until  all  issues  disposed  of 611 

when  clerk  may  compute  damages  after 611 

when  application  must  be  made  to  court. 611 

after  trial  of  issues  of  law  and  fact  in  same  action 613 

after  trial  of  specific  questions  of  fact  by  jury 613 

motion  for  where  to  be  made 614 

effect  of  findings  of  jury 614 

proceedings,  where  remaining  issues  have  been  referred 614 

judgment  after  trial  of  specific  questions  of  fact  by  refeere , .  615 

where  exceptions  ordered  to  be  heard  at  general  term , 615 

on  verdict  subject  to  opinion  of  the  court 616 

application  for  final  judgment,  after  hearing  upon  interlocutpry 

judgment 617 

for  aifirmance  of  interlocutory  judgment  by  general  term 616 

settlement  of 618 

who  may  move  to  vacate  for  irregularity 618,  683 

for  what  causes  vacated 618 

meaning  of  term,  "  error  in  fact " 618 

motion  to  set  aside  for  must  be  made  within  two  years 633 

who  may  move  to  set  aside  for 634 

remedy  for  irregularity,  by  motion  to  vacate 619 

when  motion  to  vacate  for  irregularity  must  be  made  within  one 

year 633 

notice  of  motion  for  what  term  must  be  made 635 

service  of  notice  of  motion  to  vacate 635 

papers  used  on  motion 636 

opposing  affidavits 637 

order  what  to  contain 627 

may  allow  judgment  to  be  amended 637 

restitution  may  be  ordered 637 

motion  to  vacate  by  bankrupt  after  discharge ,  . . .  630 

power  to  vacate  exists  independent  of  statute 630,  631 

correction  of,  only  by  appeal  or  motion 631 

vacating  judgment  by  confession,  see  Confession  of  Judg- 
ment. 
in  what  cases  judgment  will  be  corrected 681 
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by  confession,  see  Confession  of  Judgment. 
on  appeal  to  court  of  appeals,  see  Court  of  Appeals. 

of  inferior  court,  appeals  from  to  general  term 719 

See  General  Term. 
of  city  court  of  New  York,  appealable  to  general  term  of  common 

pleas 734 

on  appeal  from  inferior 730 

appeal  from,  to  general  term  of  same  court 731 

See  General  Term. 

on  appeal  in  same  court 746,  747 

of  surrogate's  court,  see  Decree. 

on  appeal  from  surrogate's  court 760 

on  appeal  from  justice  of  the  peace 779 

enforcement  of  by  execution,  see  Execution. 

what  may  be  enforced  by  execution 786 

what  enforced  by  proceedings  for  contempt 787 

See  Contempt. 
JUDICIAL  NOTICE  : 

taken  of  constitution  of  United  States  and  laws  of  congress  . .  101 
JUBOR: 

qualification  of,  see  Trial  Juror. 

withdrawal  of , 388 

fees  of 559 

JURY: 

what  cases  tried  by 187 

how  right  to  trial  by,  waived 193 

struck,  see  Struck  Jury. 
foreign,  see  Foreign  Jury. 

how  drawn  on  trial 350 

consultation  of,  see  Trial  by  Jury. 

new  trial  for  misconduct  of 403 

on  writ  of  inquiry 603 

judgment,  after  trial  by,  of  specific  questions  of  fact 613 

JUSTICE'S  COURT  OF  A  CITY : 

appeal  when  taken  to  court  of  appeals  from  action  commenced  in,  694 

JUSTICE  OF  THE  PEACE : 

docket  book,  of  what  facts  evidence 100 

transcript  of  docket  of,  when  may  be  read  in  evidence 100 

proceedings  before,  how  may  be  proved 100 

in  adjoining  state,  proof  of  proceedings  before 105 

costs  of  plaintiff,  in  actions  of  which  no  jurisdiction 458,  461 

costs  against,  in  action  for  false  return 461,  463 

transcript  of  judgment  to  be  furnished  by 570 

appeal  to  court  of  appeals  in  action  commenced  before 694 

who  may  appeal  from  judgment  of 763 

judgments  of,  only  reviewed  by  appeal 763 

what  judgments  may  be  reviewed 764 

to  what  court  appeal  may  be  taken 764 

when  appeal  must  be  taken 764 
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when  notice  required  to  limit  time  to  appeal 765 

how  time  to  appeal  computed 765 

notice  of  appeal  what  to  contain ...  765 

by  whom  signed 765 

when  undertaken  must  be  served  with 766,  768 

upon  what  notice  to  be  served 766 

how  served  upon  respondent 767 

payment  of  costs  and  fees  upon  serving 766 

what  defects  upon  appeal  may  be  amended 767,  768 

security  to  perfect  appeal 768 

to  stay  execution  768 

requirements  of  undertaking 769 

service  of  undertaking 769,  770 

when  proceedings  stayed  by 770 

justification  of  sureties 770 

filing  of  undertaking  when  justice  cannot  be  found 771 

return  of  justice  when  to  be  made  771 

what  to  contain 773,  773 

errors  of  need  not  be  specified  in  notice 776 

liability  of  justice  upon 772 

process  must  be  returned  with 773 

notice  of  appeal  must  be  attached  to 773 

further  return  when  may  be  ordered 773 

proceedings  where  no  return  can  be  had 774 

when  appeal  may  be  made  upon  afiBdavits 775 

hearing  when  error  of  fact  alleged 775 

what  questions  may  be  raised  upon  appeal 775,  776 

principles  of  determination 776,  777 

for  what  errors  judgment  of  will  be  reversed 777 

when  judgment  by  default  will  be  set  aside 777 

defendant  must  show  good  defense 777,  778 

what  papers  used  on  hearing 778 

at  what  term  hearing  may  be  had 778,  779 

what  judgment  to  be  rendered  on  appeal 779 

judgment  of,  may  be  modified  on  appeal 779,  780 

judgment  where  new  trial  directed  before 780 

judgment-roll  on  appeal 780,  781 

restitution  w  hen  will  be  ordered 781 

when  new  trial  may  be  had  in  county  court 783 

right  to,  determined  by  pleadings 783 

when  action  deemed  in  county  court 783 

jurisdiction  of  county  court,  after  appeal 783 

what  amendments  of  pleadings  may  be  allowed 784 

when  case  may  be  put  on  law  calendar , 784 

compromise  after  return 785 

L. 

LETTERS  PATENT; 

how  proved 102 

action  to  vacate  to  be  tried  by  jury 188 
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■when  issued 37 

only  upon  written  interrogatories 37 

See  Commission. 
LEVY; 

See  Execution. 
LTBEL: 

examination  of  party  in  action  for 4 

LIEN: 

of  judgment,  See  Judgment. 

M. 

MANDAMUS; 

issue  of  fact  joined  upon,  to  be  tried  by  jury 188 

MOTION: 

to  change  place  of  trial,  Bee  Place  op  Tkial. 

for  stay  pf  proceedings,  how  made 185 

for  jury  trial  of  issues 199 

to  correct  calendar 233 

for  judgment  on  pleadings  at  trial 361 

for  non-suit,  when  made 366 

for  verdict  after  non-joinder  of  party. 386 

to  strike  out  evidence 303 

reference  upon 348 

to  refer,  see  Reebrencb. 

for  judgment  after  reference  to  take  account 380 

to  set  aside  report  of  referee 381 

for  new  trial 398 

costs  of,  when  granted 473 

to  compel  third  party  to  pay  costs 488 

amount  of  costs  of 508 

for  additional  allowance,  see  Additional  Allowance  and 

Costs. 
to  vacate  judgment,  see  Judgment. 

costs  of,  how  enforced  by  execution 787 

for  leave  to  issue  execution  after  five  years 793 

MUNICIPAL  CORPORATION: 

ordinance,  resolution,  by  law  or  proceeding  of,  how  proved 100 

costs  in  action  against 477 

may  be  recovered  against  without  presentation 478 

what  claims  must  be  presented 493 

N. 

NEGLIGENCE: 

examination  of  party  in  action  for 4 

NEW  TRIAL: 

motion  for 398,  508 

in  what  cases  motion  for,  may  be  made. 398 

facts  only  can  be  reviewed  upon, 398 

where  motion  for,  may  be  made .• 399 

on  judge's  minutes,  when  made 399,  401 
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at  general  term,  when  made 400 

when  exceptions  ordered  to  be  heard  at,  in  first  instance 434 

how  order  for  such  hearing  revoked 435 

when  order  for,  may  be  made 435 

cannot  be  made  by  county  court 436 

entry  of  judgment  after  such  order 436 

papers  on,  by  whom  made 427 

questions  of  law  only  to  be  considered  on 437 

what  notice  of  hearing  to  be  given 437 

at  special  term,  when  must  be  made  at 400 

notice  of  motion  for 400 

for  irregularity 403 

papers  on  motion  for 406 

case  not  required  on.    403 

for  misconduct  of  jury 403 

for  other  irregularities 405 

for  surprise 407 

grounds  for 408,  409,  410 

when  motion  for,  may  be  made 410 

case  not  required  on 411 

ior  newly  discovered  evidence 411 

must  be  made  at  special  term 403 

what  must  be  shown  on  motion  for 411 

not  granted  for  cumulative  evidence. . .  413 

must  be  material  to  the  issues 413 

must  be  decisive  of  the  case 413 

motion  for,  must  be  made 413 

affidavits  of  witnesses  must  be  presented 413 

opposing  motion  for 414 

because  verdict  against  evidence 415 

where  motion  must  be  made 415 

rules  to  be  considered  in  granting 415 

whether  moving  party  must  have  requested  verdict 416,  417 

in  what  actions  not  granted 417 

for  insufficient  or  excessive  damages 418 

where  motion  for  may  be  made 418 

considerations  upon  granting 418 

after  second  trial 419 

in  what  actions  not  granted 430 

for  insufficient  damages 430 

motion  for,  on  exceptions 431 

order  for 430 

grounds  upon  which  granted,  to  be  specified 433 

entry  and  service  of 433 

effect  of 433 

terms  of  granting 433,  438 

costs  upon  granting 433 

jnotion  for  after  interlocutory  judgment 437 

in  what  cases  may  be  made 438 

hearing  of 428 
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after  trial  of  specific  questions  of  fact 439 

after  trial  of  issues  by  jury 439 

at  wliat  term  may  be  made 439 

should  be  made  at  special  term 430 

effect  of  failure  to  make 430 

grounds  upon  which  to  be  made 430 

after  trial  of  specific  questions  of  fact  by  referee 481 

in  ejectment,  see  Ejectment. 

costs  of  granting 50& 

in  county  court  on  appeal  from  justice's  court, "when  may  be  had. .  783 

NEWLY  DISCOVERED  EVIDENCE: 

new  trial  for 411 

what  must  be  shown  on  motion  for 411 

not  granted  for  cumulative  evidence '412 

NEWSPAPER: 

fees  for  publishing  notice  in 559 

NONSUIT: 

motion  for,  when  made 266 

when  plaintiff  cannot  submit  to 387 

plaintiff  need  not  be  called  on 287 

compulsory  when  granted 388 

may  be  ordered  at  any  stage  of  the  case 290 

grounds  of  motion  for,  should  be  stated  290 

if  not  stated,  no  error  to  deny  for  defect  which  might  have  been 

supplied  291 

if  grounds  stated  not  sufficient,  no  error  to  refuse,  though  good 

grounds  exist 391 

on  motion  for,  plaintiff  may  be  permitted  to  open  case 391 

when  right  to  go  to  jury  waived 393 

effect  of  denial  of  motion  for 293 

effect  of  granting 293 

difference  between,  and  ordering  verdict 393 

NOTARY  PUBLIC: 

certificate  of  presentment  or  protest,  when  evidence 88 

original  protest,  when  evidence 89 

memorandum  of  protest,  when  evidence 89 

books  of  protest,  when  evidence 89- 

NOTB  OF  ISSUE: 

when  to  be  filed 207" 

what  to  contain 307 

date  of  issue 307 

date  of  issue  of  passed  cause 208 

claim  to  preference  need  not  be  stated  in 309 

failure  to  file,  how  remedied 209 

of  motion  for  new  trial  at  general  term 427 

of  appeal  to  general  term 744 

NOTICE: 

of  motion  to  discontinue,  when  required 169 
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for  new  trial 400 

of  taxation  of  costs 53& 

fees  loi  publishing 559 

of  ownership  of  judgment  by  trustee 48& 

to  defendant,  of  computation  of  damages 590,  591 

of  hearing  on  writ  of  inquiry 601 

of  appeal,  what  to  contain 650,  740 

from  surrogate's  court 750,  751 

from  justices'  court 765 

of  motion  for  leave  to  issue  execution 793^ 

NOTICE  OF  ARGUMENT: 

of  motion  for  new  trial  at  general  term 43T 

to  court  of  appeals,  how  to  be  served 711 

on  appeal  to  general  term  of  same  court 74S 

NOTICE  OF  TRIAL: 

either  party  may  serve 303 

when  to  be  served 308,  804 

for  what  courts  served 303 

when  new  required,  if  cause  not  reached 303 

when  separate  defendants  may  serve 304 

defects  in  305 

remedy  for  defective  or  irregular 306 

preference,  how  obtained 305 

when  must  state  that  inquest  will  be  taken ,  305 

may  specify  relief  to  be  taken , 306 

countermand  of. 306 

when  party  who  has  not  served  may  take  default 338- 

NOTICE  TO  PRODUCE: 

when  necessary 93 

what  must  contain 93 

of  booljs  of  foreign  corporation,  when  must  be  served 94 

in  other  cases,  what  service  required 94 

effect  of 94 

NUISANCE: 

action  for,  in  what  county  to  be  brought 110 

action  for  to  be  tried  by  jury 187 

■when  plaintiff  in,  waives  right  to  jury  trial 188 

0. 

OATHS: 

fees  for 54& 

OBJECTIONS: 

in  examination  of  party  before  trial 33 

OFFER  OF  JUDGMENT: 

costs,  where  has  been  made 489 

after  appeal  from  justices'  court 785' 

116 
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■OFFICER:  page 

in  action  against,  when  indemnitor  to  be  substituted 839,  841 

See  Execution. 
ORDER: 

for  examination  before  trial 3,    14 

See  Examination  op  Pahtt. 

for  commission,  must  be  entered 43 

necessary  to  validate 43 

what  to  contain ; 44 

See  Commission. 

for  production  of  document  at  trial,  when  necessary 74 

by  whom  made 75 

affidavit  for 75 

service  of 75 

when  witness  may  be  relieved  from 75 

removing  place  of  trial. 137,  139 

appeal  from  such  order 137 

what  to  contain 146 

for  discontinuance  on  stipulation,  how  entered 164 

necessary 168 

See  Discontinuance. 

for  permanent  stay  of  proceedings  appealable 181 

settling  issues,  what  to  contain 300 

whether  appealable 200 

opening  inquest  for  favor,  whether  appeable 327 

of  reference,  to  what  court  appealable 356 

For  New  Tkial,  See  New  Tbial. 
Fob  Security  eoe,  Costs,  See  Security  foe  Costs. 

compelling  payment  of  costs  by  third  party,  how  enforced 488 

distinction  between,  and  judgment 564 

what  intermediate,  may  be  reviewed  on  appeal  from  final  judg- 
ment    673 

what  appealable  to  court  of  appeals 698,  700 

what  appealable  to  general  term 721 

what  appealable  to  general  term  of  same  court 734 

of  surrogate's  court 748 

on  appeal  from  surrogate's  court 760 

ORDINANCE: 

of  municipal  corporation,  how  proved 100 

of  another  state  or  foreign  country,  how  proved 103 


P. 

PAPERS: 

request  for  admission  of  genuineness  of 95 

effect  of  refusal 96 

filed  in  town  clerk's  office,  when  evidence 98 

in  department  of  U.  S.,  how  certified  as  evidence 103 

proof  of  upon  trial 381 

how  procured  from  opposite  party 383 

court  decides  whether  they  must  be  produced 383 
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TA'P'EB.a— {Continued):  page 

not  evidence  in  case,  unless  offered  and  received  as  such 282 

received  generally,  unless  otherwise  United 382 

how  much  must  be  read  when  put  in  evidence 282 

proof  to  entitle  secondary  evideLce  to  be  given. 283 

sheriff's  fee  for  serving 552 

on  appeal  to  general  term 729,  741 

on  appeal  from  surrogate's  court 758 

PARTITION: 

action  for,  in  what  county  to  be  brought 110 

when  to  be  tried  by  jury 189 

additional  allowance  in  action  for 514 

fees  for  surveyor  in 548 

for  commissioner  in , 548 

proof  upon  default  in  action  for 599 

PARTNERSHIP: 

release  of  property  of,  on  execution  against  one  member 837 

PARTY: 

Examination  of.  See  Examination  of  Party. 

motion  for  judgment  for  non-joinder  of 286 

PASSED  CAUSE: 

date  of  issue  of 208 

looses  right  to  preference 208 

disposition  of  at  same  term 322 

PENALTY: 

action  to  recover,  in  what  county  brought 113 

to  recover  of  agent  of  foreign  fire  insurance  company 115 

PEOPLE: 

costs  in  actions  by  or  against 458,  476 

PLACE  OF  TRIAL: 

in  actions  respecting  real  property 110,  113 

in  action  to  recover  penalty  or  forfeiture 113 

in  action  against  public  officer 113 

in  action  to  recover  destrained  chattel 114 

in  quo  warranto,  attorney -general  may  designate 114 

in  action  against  director  of  corporation  for  false  certificate 114 

in  action  not  local 116 

where  plaintiff  non-resident 116 

in  action  for  divorce.   117 

where  both  parties  are  non-residents 118 

of  issues  of  law 118 

demand  of  change  of,  where  not  brought  in  proper  county 118 

effect  of  demand 119 

demand  must  have  been  made 131 

change  where  not  brought  in  proper  county 119,  120,  131 

when  motion  may  be  made  after  demand 131 

demand  must  specify  county  where  trial  desired 120 

•change  where  an  impartial  trial  cannot  be  had 121 

■what  facts  must  appear  to  warrant  change  of 121 
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PLACE  OF  TRIAL— (Oontinued):  PAGE 

change  of  for  convenience  of  witnesses 123 

when  motion  can  be  giade  for 123 

what  facts  will  be  considered  upon  such  motion 133 

of  action  brought  in  local  court 125,  129 

change  of  action  brought  in  supreme  court  to  superior  city  court,  130 

by  whom  motion  for  made 133 

how  changed  by  plaintiff  without  motion 132 

terms  of  granting  or  denying  motion  to  change 148 

who  may  move  where  several  defendants 183 

stay  of  proceedings  on  motion  to  change 135 

revocation  of  stay 13ft 

aflBdavit  to  change  by  whom  made 136 

what  to  contain 136 

for  convenience  of  witnesses,  what  to  contain 137 

affidavit  on,  form  of 140 

to  change  to  proper  county,  what  to  contain 141 

to  secure  impartial  trial  what  to  contain 142 

motion  to  change,  grounds  of  oijposition  to 142 

form  of  opposing  affidavits 144 

when  motion  to  change  denied  for  delay 144 

order  of  change,  what  to  contain 146 

in  what  county  entered 147 

when  takes  effect 147 

may  be  appealed  from 148 

effect  of  change  of 149 

effect  of  removal  to  another  county 150,  151 

PLAINTIFF: 

when  compelled  to  elect 262 

opening  of  trial  by , 265 

when  may  consent  to  nonsuit 287 

need  not  be  called  on  nonsuit 287 

when  entitled  to  costs  of  course 454 

See  Costs: 

PLEADING: 

examination  of  party  may  be  had  to  enable  to  frame 5 

by  whom  furnished  on  trial 203 

motion  for  judgment  on  at  trial 261 

should  not  be  read  in  opening  case 265 

how  far  evidence 283 

amendment  of  in  county  court,  on  appeal  from  justice's  court 784 

POSTPONEMENT  OF  TRIAL 

when  to  be  applied  for 315 

usual  grounds  for 215,  216 

sickness,  when  ground  for 216,  217 

absence  of  counsel,  when  ground  for 217 

affidavit  for,  what  to  contain 217 

what  should  appear  on  second  application  for 218 

application  for,  no  formal  notice  of  required 218 

opposing  papers,  what  to  contain 218 
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POSTPONEMENT  OP  TmAL— {Continued):  page 

terms  of 319 

that  action  shall  not  abate  may  be  imposed  as 319 

costs  imposed  as  terms,  how  taxed 219 

when  to  be  paid 330 

granting  of  application  for,  in  discretion  of  court 320 

remedy  for  denial  of  application  for 330 

PREFERRED  CAUSE: 

if  passed,  looses  right  to  preference 208 

what  is 210 

not  to  be  put  as  such  upon  calendar 313 

how  preference  obtained 213 

need  not  be  put  on  calendar  of  trial  court  as  such 313 

how  preference  in  such  court  to  be  obtained 313 

to  be  put  as  such  on  calendar  of  appellate  court 313 

PREPARATION  FOR  TRIAL: 

how  to  prepare  for  trial 201 

PRINTER: 

aflEldavit  of  publication  by 90 

PROCEEDING: 

of  municipal  corporation,  how  proved 100 

of  court  of  United  States,  how  proved 103 

PROOF: 

burden  of 367 

order  of  discretionary 368 

partial,  how  far  admission  of  discretionary 369 

PROVISIONAL  REMEDY: 

cannot  be  granted  on  submission  of  controversy  without  action. . .  641 

Q. 

QUESTION  OF  FACT: 

when  arises  in  case 307 

when  specific,  may  be  submitted  on  trial 309 

QUO  WARRANTO: 

attorney-general  may  designate  place  of  trial 114 

action  for  to  be  tried  by  jury 188 

restitution  may  be  ordered  in  action  for 691 

E. 

REAL  PROPERTY: 

In  what  coimty  actions  for  to  be  tried 110 

costs  in  action  for  where  title  to  arises 455 

how  far  judgment  lien  on,  see  Judgment. 

contents  of  execution  for 807 

sale  of,  on  execution 848 

conveyance  of,  after  sale  by  execution 870,  871 

remedy  for  failure  of  title  on  sale  by  execution 878 
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RECEIVER:  page; 

costs  in  action  by  or  against 478,  480,  481 

commissions  of 561 

RECORD: 

when  need  not  be  produced  upon  subpoena 76 

when  may  be  removed  for  trial 77 

of  paper  in  public  office,  when  may  be  read  in  eyidence 97 

of  railroad  commissioners,  when  evidence 97 

of  roads  in  towns,  when  evidence 98 

kept  in  town  clerk's  office,  when  evidence 98 

of  conveyance,  when  evidence 99 

of  court  of  United  States,  when  evidence 102 

in  a  department  of  United  States,  how  proved 103 

of  observations  of  the  weather,  of  what  facts  evidence 103 

of  courts  of  another  state,  how  proved 104 

of  foreign  court,  how  proved 106 

REDEMPTION: 

of  real  property  after  sale  on  execution 857 

by  judgment  debtor 857 

by  creditor 860' 

See  Execution. 

REFEREE: 

when  case  may  be  sent  to  upon  default 339 

to  make  computation  on  trial  of  issue  of  law 236 

when  cannot  be  named  in  stipulation  for  reference 343_ 

who  may  be , 353 

when  must  be  selected  by  the  court 353,  353 

more  than  one  may  be  appointed 354 

powers  and  duties  of , 358 

where  hearing  must  be  had  before 358 

must  be  sworn 359 

mnst  act  personally 360 

witness  may  be  subpoanaed  before 360 

may  administer  oath 360 

if  more  than  one,  either  may  administer  oath 360- 

may  allow  adjournments 361 

how  to  act  when  more  than  one 361 

when  exercises  the  same  power  as  court 361 

may  allow  amendments  of  pleadings 363^ 

to  try  issues  may  punish  for  contempt 368- 

to  take  account,  powers  of 363 

may  reject  evidence 364r^ 

cannot  punish  for  contempt. , ....  jr....   364 

compensation  of „ 364 

attorneys  of  parties  may  stipulate  as  to  fees  of 365 

what  may  be  charged  for 365 

lien  of,  upon  report  for  fees 365 

hearing  before,  how  brought  on 366 

time  and  place  for,  how  fixed 358 

notice  of  hearing  before 367 
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'REF'EREE— (Continued):  page: 

summons  for  hearing S68 

form  of  summons 308 

underwriting  upon 369 

service  of 369  - 

notice  of  hearing  suificient  without  summons 370  ■ 

report  of 373' 

when  to  be  made  373 ' 

effect  of  failure  to  report  within  sixty  days 373 

how  time  to  report  extended 373 

what  notice  terminates  reference 373 

upon  trial  of  issues,  what  report  to  contain 374 

on  interlocutory  reference,  what  to  contain 875  - 

when  testimony  of  witness  to  be  filed  with  report 375  • 

exceptions  to  report  of , . . .  376 

when  they  need  not  be  filed 376 

who  may  file  them  377 

what  questions  raised  by 377 

confirmation  of  report  of 378 

when  report  confirmed  without  order 378 

hearing  upon  motion  for  confirmation  of  report  of 379 

what  may  be  considered  on  hearing 379 

when  affidavits  may  be  read  on 379 

who  may  be  heard  on  exceptions  to  report  of 379 

power  of  court  upon  argument  of  exceptions 379 

effect  of  overruling  exceptions 380' 

when  report  of  need  not  be  sent  back  on  allowing  exceptions 380 

when  motion  for  final  judgment  may  be  made  on  reportiof 380' 

effect  of  failure  to  file  exceptions  to : 381 

report  of  only  reviewed  by  appeal 381. 

when  report  will  be  sent  back  to  referee 383' 

for  what  reason  report  will  be  set  aside 381 

how  irregularities  of  referee  waived 383 

how  far  under  control  of  court 383' 

when  will  be  removed 383 

appointment  of  new  referee  after  reversal 383 

fees  of  when  allowed  as  disbursements 535,  536 

fees  of 54fr 

EEFERENCE: 

to  settle  issues,  proceedings  on 200^ 

what  actions  may  be  referred  by  consent 341 

how  consent  to  may  be  made 343 

if  referee  refuses  to  serve,  court  must  appoint  another  . .  - 343 

what  reference  may  be  ordered  in  equity  case 343 

need  not  be  ordered,  of  course,  upon  consent 843 

in  what  actions  court  must  designate  referee 343 

of  other  issues  after  report  upon  specific  question  of  fact > . . .  347 

compulsory,  when  may  be  ordered 343 

what  constitutes  a  long  account 344,  345 

how  that  fact  shown 344 
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REFERENCE— ( Continued) :  page  - 

power  to  order  limited  to  action  on  contract 346 

cannot  be  ordered  in  action  for  tort 846 

when  ordered  in  mandamus 84U 

not  ordered  where  difBcult  questions  of  law  involved 346 

how  shown  that  diflBcult  questions  of  law  involved 846 

order  of  discretionary  in  all  cases  where  referrable 346 

in  actions  triable  by  the  court 847 

to  what  action  applies 847 

after  interlocutory  or  final  judgment 348 

what  accounts  may  be  referred 348 

upon  a  motion ' 348 

upon  application  for  judgment 348 

to  make  incidental  inquiries 348 

when  may  be  ordered  in  special  proceedings 349 

upon  motion,  not  usually  ordered 349 

not  ordered  of  question  of  law  arising  on  motion 349 

what  report  may  be  directed  under  incidental  reference 350 

motion  for,  where  made 350 

when  may  be  made  at  circuit 350 

not  made  until  cause  at  issue 351 

afSdavit  upon 351 

by  whom  made 351 

what  should  appear  by 351 

in  divorce  cases  what  must  appear 352 

opposition  to  motion 353 

See  Refbkbb. 

order  can  only  be  made  by  the  court 355 

when  authority  for  referee  to  proceed 855 

to  what  court  appealable 356 

can  only  be  reviewed  by  appeal 356 

effect  of  failure  to  appeal 357 

for  what  cause  vacated 856 

effect  of 355,  357 

proceeding  on  trial  of  issues , 870 

proceeding  on  hearing  of  interlocutory 371 

what  notice  terminates 373 

on  application  for  judgment 358,  359 

review  of 605,  606 

REMITTITUR: 

from  court  of  appeals,  see  Court  of  Appeals. 

REPLEVIN: 

discontinuance  in  action  of 160 

action  for,  to  be  tried  by  jury 187 

notice  of  abandonment  of  claim  in 206 

notice  by  defendant  of  demand  of  judgment  for  return  in 207 

verdict  in  action  of 333 

when  plaintiff  entitled  to  costs,  of  course,  in  action  of 457 

how  damages,  ascertained  in  action  for 598 
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REPORT:  page 

of  referee,  see  Refiskbb. 
RESERVATION: 

of  cases  for  trial 222 

RESOLUTION: 

of  municipal  corporation,  how  proved 100 

RESTITUTION: 

■when  ordered  by  appellate  court  on  reversal 689 

ROCHESTER: 

appeals  from  judgment  of  municipal  court  of 764 

s. 

SATISFACTION: 

of  judgment 585,  586 

SECURITY  FOR  COSTS: 

when  a  matter  of  right  to  defendant 434 

who  may  be  required  to  give 434,  435 

what  is  non-residence 436 

in  what  actions  may  be  required 436 

foreign  government  may  be  compelled  to  give 487 

foreign  corporation,  when  required  to  give 434,  437 

infant,  when  required  to  give 434,  437 

need  not  give  when  authorized  to  sue  as  poor  person 438 

right  of  defendant  to  require,  how  waived 438 

in  taxpayer's  action 439 

when  discretionary  with  court  to  require 439 

grounds  upon  which  discretion  exercised 439,  440 

application  for  order  for,  when  to  be  made 440 

when  right  lost  by  delay 440 

when  application  may  be  made  ex  parte 442 

on  what  papers  application  made 448 

order,  what  to  contain 443 

Undertaking  upon,  how  to  be  executed 444 

form  of 445 

what  to  contain 444 

exception  to  sureties 446 

justification  of  sureties 445,  446 

additional  security,  when  may  be  required 447 

deposit  upon,  when  given  instead  of  undertaking 447 

how  undertaking  enforced 448 

effect  of  failure  to  give 448 

liability  of  attorney  where  security  not  given 448 

how  liabihty  extinguished 449 

how  enforced 449 

in  special  proceedings 450 

SECURITY  ON  APPEAL: 

See  Appeal,  Couet  of  AptEAXs,  Gbnbeal  Tbbm,  Subbo&ate's 
T  CoTjBT  AND  Justice  of  the  Peace. 

\  117 
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SEPARATE  TRIAL:                                                                           page 
between  plaintiff  and  one  of  several  defendants 195 

SESSION  LAWS: 

when  publication  of,  may  be  cited 98^ 

SETTLEMENT: 

costs  of. Sli 

SETTLEMENT  OF  ISSUES: 

See  Issues. 
SHERIFF: 

duty  of  under  writ  of  liabeas  corpus  to  testify 83' 

inventory  of  attached  property  evidence  against  him 87 

costs  in  action  against  for  failure  to  return  execution 461,  463 

fees  of 545 

fees  for  serving  papers 553 

fees  for  levying  warrant  of  attachment 553,  555 

fees  for  copy  of  papers  served 553 

fees  for  notifying  jurors 553 

fees  on  execution 554,  555 

fees  for  returning  mandate 555 

when  statutory  fees  to  be  allowed  to 556 

to  satisfy  judgment  on  payment  of  execution 587 

duty  of,  on  writ  of  inquiry 601 

execution  to  be  directed  to 808 

duty  upon  receipt  of 810 

instructions  to  upon  execution 810 

return  of  execution  by 818 

cannot  purchase  on  execution 819 

how  execution  collected  after  death  or  disqualification  of 819 

how  to  make  levy  on  execution 835 

in  action  against,  indemnitor  may  be  substituted 889,  840 

notice  of  application,  to  whom  given 840 

order  upon  application 840 

duty  on  sale  of  real  property 853 

conveyance  by  of  real  property  on  execution 870,  871 

SHERIFF'S  JURY: 

what  is 838,  889 

SHORT  CAUSE: 

calendar  of 333 

SIGNAL  SERVICE: 

when  observations  of  may  be  proved 103 

SPECIAL  TERM: 

when  motion  for  new  trial  to  be  made  at 400 

SPECIAL  PROCEEDINGS: 

when  reference  may  be  ordered  in 349 

security  for  costs  on 450 

costs  on  appeal  in 499 

appeal  from  order  in 786 

on  appeal  to  same  court 739 
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SPECIAL  VERDICT:  pagb 

See  Verdict,  Special. 
STATUTE: 

proof  of  from  newspaper,  when  may  be  made 96 

printed,  presumptively  correct 

republication  of,  see  Session  Laws. 
of  another  state  or  foreign  country,  how  proved 103 

STAT  OF  PROCEEDmaS: 

for  commission , 45 

on  motion  to  change  place  of  trial 135 

to  prevent  multiplicity  of  suits 177 

where  several  actions  pending  for  same  cause 177 

in  one  action  to  abide  event  of  another 178 

after  adjudication  of  bankruptcy 179 

after  discharge  in  bankruptcy 179 

when  necessary,  to  prevent  injustice 180 

effect  of  permanent 181 

order  for  appealable 181 

until  costs  of  former  action  paid 181 

discretionary  in  such  cases 184 

not  granted  until  adjustment  of  costs 184 

when  must  be  granted  by  court 184 

motion  for,  how  made 185 

on  failure  to  pay  costs 237 

after  verdict 327 

on  appeal  from  inferior  court  to  general  term,  how  applied  for 728 

on  appeal  from  surrogate's  court 754,  755 

STENOGRAPHER: 

fees  of 657 

who  liable  for 55T 

for  minutes  of  trial,  when  taxable 558,  559 

STRUCK -JURY: 

when  may  be  ordered , 246 

opplication  for,  where  made 246 

application,  aflSdavit  upon,  what  must  show 246 

cases  in  which  granted 246 

what  notice  to  be  given 247 

to  be  struck  by  clerk 248 

by  whom  struck  when  clerk  interested 249 

how  struck 248 

list  of,  to  be  made  and  certified 248 

jurors  to  be  notified  by  sheriff 248 

by  whom  notified  when  sheriff  interested 249 

how  trial  jury  selected  from 24& 

SUBMISSION  OF:  CONTROVERSY  WITHOUT  ACTION: 

who  may  submit 639 

what  questions  may  be  submitted 640 

court  bound  by  facts  stated  in  submission 640 

on  what  papers  submission  to  be  made 639,  640 

submission  to  be  filed 640 


933  INDEX. 

STJBMISSIOIS/  OF:  CONTROVEESY  WITHOUT  ACTION— (Obra- 
iinued):  ■  fagb 

where  trial  to  be  had 641 

provisional  remedy  cannot  be  granted  on 641 

what  papers  to  be  used  on  trial 641 

by  whom  papers  furnished 641 

when  submission  will  beset  aside 643 

SUBPfENA: 

what  court  may  issue 69,  70 

contents  of 70 

service  of 70 

time  of  service  of 71 

fees  upon  service  must  be  paid , 71 

what  fees 71 

who  may  be  served 71 

proof  of  service 71 

penalty  for  disobedience , 78,  79 

what  sufficient  excuse  for  disobedience 78 

how  disobedience  punished  by  officer  other  than  court 79 

STJBP(ENA  DUCES  TECUM: 

must  be  served  to  compel  production  of  document 74 

when  must  be  served 74 

duty  of  witness  under 75 

papers  must  be  produced  for  inspection  of  witness 76 

penalty  for  failure  to  produce 76 

what  papers  need  not  be  produced 76 

attorney,  when  need  not  produce  papers  of  client 76 

when  attendance  of  officer  not  required  under 77 

'  SUBSTANTIAL  RIGHT  "  : 

meaning  of 735 

SUPERIOR  CITY  COURT: 

place  of  trial  of  action  brought  in,  how  changed 126 

SUPERSEDEAS: 

what  is 880,  882 

SUPERVISOR: 

proceedings  of  board  of,  how  proved 100 

SUPREME  COURT: 

may  change  place  of  trial  in  action  brought  in  local  court 125 

may  change  place  of  trial  brought  in  superior  city  court 126 

may  change  place  of  trial  brought  in  city  court  of  New  York ....  128 

may  change  place  of  trial  brought  in  county  court 129 

when  action  brought  in,  may  be  removed  to  superior  city  court. . .  130 

SURETY; 

on  appeal , 668 

SURPRISE: 

new  trial  for , 407 

on  what  ground  motion  made 408,  410 
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SUBROGATE:  page 

when  may  grant  commission 39 

cannot  compel  security  for  costs 436 

SURROGATE'S  COURT: 

who  may  appeal  from  decree  or  order  of 748 

facts  authorizing  appeal,  how  to  he  shown   748 

who  are  persons  "  interested  "  in  decree 749 

what  decree  or  order  of  may  he  appealed 749 

intermediate  order,  what  may  he  reviewed  on  appeal  from  . .  750,  759 

appeal  from  to  he  taken  to  supreme  court 750 

notice  of  appeal  what  to  contain 750 

service  of  notice 751 

how  person  not  party  may  he  hrouglit  in  on  appeal 751 

notice  must  he  served  on  all  persons  interested  in  decree 753 

security  to  perfect  appeal  from 753 

when  required  to  stay  proceedings 754 

proceedings  when  stayed  hy  perfected  appeal 755 

undertaking  on  appeal  from  decree  of 755,  756 

amount  of 756 

when  issue  of  latters  of  administration  not  stayed  hy  appeal 757 

authority  of  administrator  pending  appeal 757 

case  suhmitted  on  appeal 758 

what  questions  may  he  raised  on  appeal  from 758 

law  or  fact  may  he  reviewed  on  appeal  from 759 

appellate  court  may  decide  questions  of  fact 759 

decision  of  surrogate  must  have  heen  filed 759 

when  new  evidence  may  be  heard  by  appellate  court 759,  760 

how  appeal  heard 760 

judgment  or  order  upon  appeal  from 760 

when  trial  hy  jury  must  he  ordered  on  reversal  of  probate  of  will,  761 

not  ordered  where  reversal  is  on  questions  of  law  only 761 

proper  order  in  such  cases 763 

when  leave  granted  to  issue  execution 795,  797 

See  Execution. 

T. 

TALESMEN: 

how  procured 350 

TAXATION  OP  COSTS: 

to  he  hy  clerk 534 

when  to  be  by  judge 534 

when  to  he  inserted  in  judgment 534,  535 

duty  of  clerk  upon 535 

only  items  allowed  by  statute  to  be  taxed  on 535 

notice  of 536 

when  may  he  postponed 536 

affidavit  of  disbursements 537 

not  to  be  without  affidavit 537 

to  be  served  with  notice  of  taxation 538 

See  Disbursements. 
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TAXATION  OF  COSTS— (Continued):  page 

objections  to,  when  taken 538 

how  to  be  stated 538 

when  party  not  concluded  by  failure  to  object 538 

re-taxation  by  defendant,  when  costs  taxed  without  notice 589 

when  court  will  direct,  in  its  discretion 539 

to  be  reviewed  by  motion  for  re-taxation 540 

motion  for 540 

when  order  to  review  original  taxation 540 

proper  remedy  for  error  in  taxation 540 

where  motion  for  to  be  made 540 

what  papers  to  be  used  on 540,  541 

what  objections  to  be  taken  on 541 

right  to  costs  cannot  be  raised  upon 541 

what  order  may  be  made  upon 540,  541 

when  new  taxation  will  be  directed 540,  541 

TERMINATING  ACTION  WITHOUT  TRIAL: 
iSee  DiscoNTmuANCB. 

TESTIMONY: 

perpetuation  of,  when  matter  of  right 3 

party  may  perpetuate  his  own 3 

TORT: 

cos's  of  plaintiff  in  action  for 458 

judgment  cannot  be  confessed  for 628 

TOWN  CLERK: 

copies  of  papers  in  office  of,  when  evidence 98 

TRIAL: 

place  of,  see  Place  of  Teial. 

of  issues  of  law 187 

of  issues  of  fact 187 

mode  of,  a  substantial  right 187,  188,  190 

mode  of,  determined  by  pleadings 189 

mode  of,  where  equitable  defenses 189 

mode  of,  when  legal  and  equitable  causes  joined 189 

of  issue  of  fact  by  the  court 190 

a  substantial  right 190 

what  actions  triable  by  the  court 191 

mode  where  counterclaim  interposed 191 

by  jury  in  such  cases,  how  obtained  by  defendant 192 

right  to  particular  mode  of,  how  waived 192 

of  issues,  order  of 194 

separate,  between  plaintiff  and  one  of  several  defendants 195 

of  issues  remaining  after  trial  of  issues  settled  by  jury 196 

preparation  for,  see  Pebparation  for  Trial. 
pleadings  for  court  on,  by  whom  furnished 

notice  of,  see  Notice  of  Trial. 

when  postponement  should  be  applied  for 215 

postponement  of,  see  Pobtponembnt  op  Trial. 

who  may  bring  on    321 
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when  party  noticing  must  pay  costs,  if  not  moved , .    ...  221 

reserving  cause  for 232 

See  Inquest. 
See  Default. 
new,  see  New  Trial. 

fees  on,  of  issue  of  law,  or  fact 506 

TRIAL  BY  JURY: 

how  jury  drawn 250 

talesman,  how  procured 253 

who  to  summon,  when  sheriff  a  party 254 

challenge  on,  either  party  may  interpose 254 

kinds  of  challenge 254 

to  array,  what  is 255 

when  must  be  taken 255 

what  cause  of  challenge  to 255 

challenge  to  the  polls,  what  is 256 

kinds  of 254 

challenge  for  principal  cause,  grounds  of 356 

that  juror  is  related  to  party 257 

opinion,  how  far  ground  of  challenge 358 

-challenge  for  favor,  what  is 358 

grounds  of 259 

by  whom  tried 260 

juror  may  be  examined  upon 260 

peremptory  challenge,  what  is 260 

each  party  may  have  two 260 

waiver  of  challenge 360 

■motion  for  judgment  on  pleadings,  when  made 261 

ground  of  such  motion 361 

to  compel  party  to  elect,  motion  for. 363 

right  to  open  and  close 263 

beginning  of  the  trial 365 

opening  by  the  plaintiff. 265 

dismissal  of  complaint  on  opening 266 

party  opening  must  exhaust  evidence 366 

examination  of  witnesses  on,  see  Witness. 

how  right  to  trial  by  jury  waived 193 

by  failure  to  demand 193 

by  joinder  of  legal  and  equitable  actions 193 

when  ordered  in  equity  case 198 

right  to,  not  lost  though  issues  not  settled 197 

motion  for  nonsuit,  when  made 366 

cross-examination  of  witnsss  on 267,  369,  273 

purpose  of  cross-examination 374 

cross-examination  of  winesses  on,  see  Witness. 

right  to,  absolute 275 

how  far  in  discretion  of  court 375 

party  may,  as  to  whole  case 376 

proof  of  contradictory  statements  upon; 376 

to  be  shown  writing  on  which  examined 376 
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TRIAL  BY  JVRY—iOontmued):  page 

answers  on  cross-examination  aa  to  collateral  matters  conclusive  . .  276 

hypothetical  questions  to  experts  on 277 

extent  of,  as  to  hostile  witness 377 

what  a  witness  may  refuse  to  answer . .  278 

re-direct  examination  of,  see  Witness. 
impeaching  witnesses,  see  Witness. 

rebutting  testimony 267 

reopening  of  case  in  discretion  of  court 267,  269 

burden  of  proof,  on  whom  lies 267 

order  of  proof,  how  far  discretionary 26& 

view  of  premises 270 

when  leading  questions  allowed  on  direct 272 

number  of  witnesses,  when  limited 272: 

hypothetical  questions  to  experts 273 

how  far  examination  may  be  limited  by  court  373 

papers,  proof  or  use  of  on  trial,  see  Papers. 

pleadings  on,  how  far  evidence 283 

memorandum,   how    far    may  be    used    by  witness    to  refresh 

memory 283 

judge  presiding  at,  cannot  be  called  as  witness 385 

juror  may  be  sworn  as  witness 2?5 

motion  for  verdict  for  non- joinder  of  parties 286 

when  complaint  dismissed  for 386 

nonsuit  on  see  Nonsuit. 

withdrawal  of  juror  on,  when  allowed 288 

terms  of  allowance 28& 

ordering  verdict,  see  Verdict. 

ofEersof  evidence 297 

not  usually  permitted 297 

construed  with  great  strictness 297 

party  making,  must  show  clearly  propriety  of 298 

objections  on,  what  may  be  taken 298 

when  must  be  taken 298 

to  competency  of  witness  when  taken 299 

how  made  after  testimony  taken 299 

general  objection,  what  is 299 

effect  of 399 

what  may  be  raised  by 300 

special  objection,  what  points  must  be  raised  by 300 

incompetency,  because  of  personal  transaction 300 

objection  by  one,  where  two  or  more  defendants 301 

effect  of  overruling  untenable  objection 301 

exceptions  on,  to  what  may  be  taken 301 

upon  decision  on  challenge  to  juror 301 

not  taken  to  ruling  on  question  of  fact 301 

if  not  taken,  objection  waived 302 

offlceof '. 303 

not  taken  unless  actually  taken 303 

will  not  lie  to  exercise  of  discretion 303 

remedy  where  exception  not  allowed 303^ 
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TRIAL  BY  JVRY— (Continued):  page 

motions  to  strike  out  testimony 804 

whea  they  may  be  made 303 

granting  usually  discretionary 303 

when  party  entitled  to  have  granted 804 

summing  up  by  counsel,  absolute  right  of  party 804 

time  allowed  in  discretion  of  court 305 

when  several  counsel  allowed  for  diilerent  defendants 305 

privilege  of  counsel  upon  summing  up 805 

books  not  allowed  to  be  read  by  counsel  on 806 

when  question  of  fact  arises 307 

when  questions  to  be  decided  by  the  court 308 

when  specific  questions  of  fact  may  be  submitted 309 

charge,  court  to  decide  what  questions  to  be  submitted  to  jury. . . .  308 

court  not  bound  to,  unless  requested , 810 

what  to  be  submitted  in 810 

how  far  opinion  of  judge  may  be  stated  on 810 

rule  of  damages  to  be  stated  on  ,    311 

whether  effect  of  verdict  on  costs  to  be  stated  on 311 

when  required  to  charge  upon  material  questions dlZ 

instructions  should  be  public 313 

requests  to  charge,  when  to  be  presented 313 

how  to  be  presented 818 

what  to  be  presented 313 

what  requests  may  be  refused 813 

when  not  error  to  refuse  request 314 

exception  to,  when  to  be  taken 314 

manner  of  taking 815 

general  exception  to,  when  not  good 316 

necessary  to  take  advantage  of  error 816 

consultation  of  jury 317 

jury  may  return  for  further  instructions , 317 

what  papers  may  be  given  to  jury  on 317 

further  instructions  must  be  given  when  asked 318 

what  court  may  do  to  procure  agreement  of  jury 318 

may  discharge  jury  if  unable  to  agree 319 

effect  of  interference  with  jury 319 

verdict  of,  see  Vbudiot. 

application  for  verdict 337 

for  stay  of  proceedings 337 

to  enable  party  to  review  trial 337 

directing  exceptions  on,  to  be  heard  at  general  term 338 

when  ordered  on  reversal  of  decree  admitting  will  to  probate 761 

TRIAL  JUROR  : 

quaUflcation  of 239 

assessment  not  necessary 240 

qualification  of,  in  New  York  city..   240 

who  is  resident  in  New  York  city 340 

qualification  of,  in  Kings  county 240 

118 
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■TRIAL  31TR0B.— (Continued):  page 

'        who  disqualified  to  be 241 

who  exempt  from  service  as 241 

evidence  of  right  to  exemption 348 

in  New  York  county 244 

in  Kings  county 244 

exemption  not  a  disqualification 245 

when  ballot  of,  must  be  destroyed 345 

when  person  returned  as,  must  be  excused 245 

■TRIAL  OF  ISSUES  OF  FACT  BY  THE  COURT: 

at  what  term  had 329 

stipulation  for,  at  other  place  than  court  house 329 

preliminary  proceedings  upon 339 

exceptions  during  trial 330 

should  be  begun  and  finished  before  the  same  judge 330 

account  may  be  taken  upon,  without  interlocutory  judgment 331 

evidence  must  be  taken  before  court 331 

effect  of,  where  taken  by  referee 331 

requests  for  finding,  when  to  be  made 333 

how  made 333 

form  of , 333 

time  to  make,  may  be  extended 333 

when  must  be  passed  upon , 333 

effect  of  failure  to  present 334 

decision  must  be  in  writing 385 

form  of 335 

by  whom  usually  drawn 336 

when  separate  facts  only  should  be  found 336 

when  facts  should  be  passed  upon 336 

exceptions  to  decision  of,  what  can  be  taken 337 

when  exception  taken  to  findings 338 

when  to  finding  of  fact 338 

what  question  raised  by 339 

what  may  be  taken  to  refusal  to  find 340 

must  be  filed  within  ten  days 340 

■TRUSTEE: 

of  school  district,  costs  in  action  against 477 

costs  in  action  by  or  against 478 

when  will  be  personally  charged  with  costs 479 

may  file  notice  of  ownership  of , 586 

effect  of  such  notice 586 

cannot  confess  judgment 639 

u. 

UNDERTAKING: 

on  security  for  costs,  see  Sbctirity  fob  Costs. 
on  appeal,  see  Appeal. 
to  prevent  sale  of  real  estate  in  action  for  specific  performance  of 
contract 689 
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V. 

TENTIE: 

See  Place  of  Tkiai. 
"VERDICT:  page 

effect  of  ordering 293 

when  couit  may  order 394 

subject  to  opinion  of  court,  when  may  direct 394 

when  mistrial  to  direct 395 

on  hearing  at  general  term,  what  questions  raised 296 

on  specific  question 309 

court  may  order  sealed 318 

general,  what  is 319 

when  jury  may  render 319 

when  may  be  rendered  against  less  than  all  defendants 820 

when  several  verdict  may  be  rendered 320 

when  surplus  does  not  vitiate 330 

special,  what  is 320 

when  jury  may  be  required  to  find 320 

requirement  discretionary  with  the  court 331 

what  to  contain 321 

how  drawn  up  and  settled 321 

motion  for  judgment  on  where  made 606 

what  to  be  considered  on  hearing  of 609 

for  what  party  may  be  ordered 610 

■in  action  of  ejectment 321 

for  determination  of  claim  to  real  property 333 

of  replevin 333 

must  be  delivered  publicly 325 

concurrence  of  twelve  jurors  necessary  to 325 

when  to  receive 335 

polling  the  jury 336 

right  of  juror  to  dissent  from  verdict , 336 

how  far  may  be  reformed  by  326 

entry  of  by  clerk  after 337 

judgment  on  general,  how  entered 608,  609 

TESSEL: 

bill  of  sale,  or  mortgage  on  how  proved 105 

VIEW: 

of  premises 370 

VILLAGE : 

ordinance,  resolution,  by-law,  proceedings  of  board  of  trustees, 
how  proved 100 

w. 

WAIVER : 

of  right  to  trial  by  jury 193 

of  right  to  particular  mode  of  trial 192 

of  challenge  to  juror 360 

of  right  to  go  to  jury 393 
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"WAISfER— {Continued):  page 

of  irregularities  in  report  of  referee 881 

of  right  to  appeal 648 

WASTE  : 

in  what  county  action  to  be  brought 110 

action  for  to  be  tried  by  jury 187 

remedy  for,  of  purchaser  of  real  property  on  execution 856,  857 

WILL: 

additional  allowance  in  action  for  construction  of 514 

WITNESS  : 

when  may  be  examined  before  trial 7 

for  what  purpose  examination  may  be  had 7 

See  Examination  of  Paktt. 
Bee  Commission. 

must  be  subpoenaed S9 

what  court  may  issue  subpoena G& 

fees  upon  must  be  paid. . , 71 

fees  of,  how  may  be  waived 71 

when  party  entitled  to  witness  fees 73 

entitled  to  fees  for  each  day 73 

duty  of,  upon  subpoena 73 

excuse  for  non-attendance 7^ 

must  remain  present  in  court 75 

need  not  be  sworn  unless  fees  paid  1i 

how  compelled  to  prnduce  document 74 

when  relieved  from  order  to  produce 75 

fees  upon  subpoena  duces  tecum  or  order 75 

duties  of  upon 75 

See  SuBPCBNA  Duces  TBCtnM. 

habeas  corpus,  to  bring  up  to  testify SO 

See  Habeas  Corptts. 

absence  of  when  ground  to  postpone  trial 315- 

examination  of 370 

only  one  counsel  to  examine 373 

when  leading  questions  to  be  allowed 373 

recollection  of,  how  refreshed 373 

See  Trial  by  Juet. 

re-direct  examination  of 379 

impeachment  of,  how  done 37S) 

by  proof  of  bad  character 380 

specific  acts  cannot  be  proven  on 280 

how  far  party  can  impeach  his  own 379 

must  produce  paper  if  subpoenaed  to  do  so 383 

how  far  memory  may  be  refreshed  by  memoraudum 283 

opposite  party  may  inspect  memorandum  used 285 

judge  presiding  cannot  be  called  as 285 

juror  may  be  sworn  as 385 

may  be  subpoenaed  to  appear  before  referee 360 

upon  reference,  when  testimony  of  to  be  signed 375 

fees  of,  when  allowed  as  disbursements 533,  524 
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"WITNESS— (Co?!.*MM«<Z):  page 

fees  of  upon  subpoena 560 

fees  of,  when  deposition  taken 561 

party  not  entitled  to  fees  as 561 

WRIT  OF  ERROR: 

abolished 643 

WRIT  OF  INQUIRY: 

defined  600 

how  attested  on  return 600 

against  wliom  executed 600 

may  be  executed  at  circuit. , 601 

duty  of  judge  in  such  cases 601 

jury  on,  where  drawn 601 

duty  of  sheriff  where  writ  directed  to  him 601 

when  notice  of  hearing  required 601 

must  be  executed  within  the  county 601 

hearing  may  be  adjourned  by  sheriff 603 

when  defendant  entitled  to  costs  on  adjournment 603 

jury  on  execution  of  writ 603 

proceedings  upon  execution  of  writ 603 

inquisition 603 

how  proceedings  on  writ  reviewed. 605,  606 

motion  to  set  aside  inquisition  on 606 

for  what  irregularities  vacated 607 

Y. 

YONKERS: 

city  court  of 694 

appeal  to  court  of  appeals  from  action  commenced  in 694 

appeals  from  judgment  of 764 
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